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FOR THE DISTRICT OF COLUMBIA CIRCUIT

HAROLD WEISBERG,
Appellant/Cross-Appellee,
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U. S. DEPARTMENT OF JUSTICE,
and :
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Nos, 82-1274,
83-1722,83-1764

Appellee/Cross-Appellant

o

Washington, D.C.

Friday,
May 8, 1984

The above-described matter came on for hearing,
pursuant to notice,
Before:

The Honorable Circuit Judge Mikva
The Honorable Circuit Judge Bork
The Honorable Circuit Judge Starr

Appearances:

James H, Lesar, Esq,
1000 Wilson Boulevard, Suite 900
Arlington, Virginia 22209
For Appellant/Cross-Appellee

John S. Koppel, Esq,
Appellate Staff
Civil Division, Room 3617
United States Department of Justice
Washington, D.C. 20530
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MILLER REPORTING CO., INC.
320 Massachusetts Avenue, N.E.
Woashingron, D.C. 20002

ORAL ARGUMENT OF JAMES I, LESAR, ESQ,
ON BEIALF OF HAROLD WEISBERG
MR, LESAR: Judge Mikva and members of the panel,
I am James H, Lesar, representing Mr, Weisbergqg,
Before we begin, Your Honors, I have been asked

to advise the Court that Counsel plan to proceed in the

following fashion:

I have allotted 20 minutes to my opening presen-
tation and I wil reserve 15 minutes for my reply and Cross-
Appellee presentation.

The Government will reserve 25 minutes for its
opening and respond with 19 minutes,

Is that suitable with the Court?

THE COURT: Yes, I will ask, though, that the
Government limit its 10 minutes to its cross-appeal.

[Inaudible,]

MR. LESAR: All right, Thank you, Your Honor,

I would like to begin just briefly with an over-
view of this case, which is a Freedom of Information Act
case for records pertaining to the assassination of Dr, King

and some related matters, .
The case grows out of requests originally submit-

ted by Mr, Weisberg in 1969 -- requests made shortly after

James Earl Ray entered a plea of guilty to the assassination
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ocf Dr. King. Those rerquests were for such matters as ballis-
tics evidence, crime scene phctographs, evidence that per-
suaded the FBI that James Earl Ray acted alone and evidence
that the FBI had provided other writers,

Those requests were never acknowledged,

In 1975, Mr. Weisberg submitted two new requests,

reduplicating in part and expanding upon the 1969 request,

Seven and a half months after the first request
was made, the April 15, 1969 request, Weisberg brought suit
on it., Three days later, the Deputy Attorney General advised
his counsel in a letter thst the. FBI would be releasing some
materials., He said, as stated in the letter, that the Depart
ment might not have any crime scene photographs and that,
since James Earl Ray was the only suspect, only photographs
or sketches of James Earl Ray would be provided,

The following day, the FBI released 78 pages of
documents and 18 photographs., There were no crime scene
photographs among the materials and no photographs or
sketches of suspects other than James Earl Ray.

Therea fter, Weisberg demanded or filed a new,

more extensive and detailed request of December 23rd, 1975,

He amended his complaint and in the ensuing eight years of
litigation --

THL COURT: You mean he amended his request and

then filed the complaint, do you not?
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fIR, LESAR: Pardon?

THE COURT: He amended his complaint and then
filed the request, did he not?

MR. LESAR: No, he made his request and then the
following day amended the complaint,

TidL COURT: [Inaudible,] pretty close to contem-
poraneous, then?

MR, LESAR: Yes, That is correct,

After eight years of litigation, scme of the
materials that Weisberg obtained were, one, crime scene
photographs that initially had been denied him which were
located after a search of the Memphis field office and after
the FBI had claimed exemptions of those materials-- claimed
that they were not -- that some of them were not agency

records and that issue was brought to this Court and litigata

and on. remand, the Government provided 107 allegedly copy-
righted crime scene photographs.

It also provided other crime scene photographs
throughout the litigation, It also provided thereafter
photographs and sketches of suspects other than James Earl

Ray.
It provided 20,100 pages, approximately, of FBI

field office records, even though it had claimed throughout
the first two years of litigation that the field offices

would contain nothing that was not contained at FBI

=1
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headquarters,

Weisberg also obtained a complete fee waiver for
all of the records at issue in this case, more than 50,000
pages and he obtained an important tickler file, the Long
tickler file which the FBI first said did not exist, then

claimed had been lost and eventually located on the basis of

information provided by Weisberg himself,

This is not an all-inclusive list, This is just a
sketch of some of the things that were obtained,

THE COURT: 1Is it true that no materials were
released to him .until after the - trial?

MR, LESAR: That is correct, The matter is now
before the Court on several issues, We have appealed with

respect to the adequacy of the search, with respect to the

validity of the court order upholding exemptions claims, some
minor issues regarding the award of attorney fees and costs
and a matter referred to as the consultancy agreement between
Weisberg and the Department of Justice,

I will address first the search issues,

Before doing so, I would like to inform the Court
that we are withdrawing some of the search issues., We are
withdrawing the appeals as relates to the particularized

searches for the Long tickler and the materials relating to

a Mr, Harden and Raoul Estivel and we are limiting the

appeal with respect to the Department of Justice components







