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SUPPLEMENTAL MEMORANDUM FOR APPELLANT/CROSS-APPELLEE
WEISBERG PURSUANT TO RULE 8 (k)

This memorandum is submitted pursuant to this Court's Rule
8(k), to report on legal developments occurring after the sub-

mission of appellant/cross-appellee Weisberg's last brief.

I. BLUM v. STENSON

On March 21, 1984, the Supreme Court decided Blum v. Stenson,

No. 81-1374, a case involving the interpretation of the attorney's



fee provision in 42 U.S.C. § 1988, the Civil Rights Attorneys'
Fee Act of 1976. A copy of the Court's opinion is attached hereto
as Appendix A. Citations herein are to pages of the slip opinion.
The Court's rulings in Blum have broad applicability to many
attorney's fee statutes, including the Freedom of Infqrmation Act
("FOIA"). In enacting § 1988, Congress stressed that it "intended
that the amount of fees awarded be governed by the same standards
which prevail in other types of equally complex Federal litigaﬁion,
such as antitrust cases." S. Rep. No. 94-1011, 94th Cong., 2d
Sess. 6 (1976). Similarly, in amending the Freedom of Information
Act to include an attorney's  fee provision, Congress made clear
that prior experience in implementing other fee provisions, such
as Title VII, should provide a guidepost for courts in assessing
reasonable fees in FOIA litigation. H.R. Rep. No. 93-876, 93d
Cong., 2d Sess. 607 (1974); S. Rep. No. 93-854, 93d Cong., 2d

Sess. 17-20 (1974).

A. Standard of Review

The Court held that the "lodestar/adjustment" approach
governs the calculation of fee awards in civil rights cases:

The initial estimate of a reasonable attorney's
fee is properly calculated by multiplying the
number of hours reasonably expended on the liti-
gation times a reasonable hourly rate. Hensley

v. Eckerhart, i1 (1983) . Adjustments
to that fee then may be made as necessary in the
particular case. [Op. 1]

This is the same approach used by this Court in Copeland v.

Marshall, 205 U.S.App.D.C. 390, 641 F.2d 880 (1980).



Blum repeatedly declares that the district court has dis-
cretion in determining both the lodestar and any adjustment, and
that review of a district court's fee award is governed by the

abuse of discretion standard. (Op. 4, 8 n.1ll, 8-9, 14 n.19)

B. Lodestar Rates

Blum also addressed how lodestar rates are to be determined,

holding that:

The statute and legislative history estab-
lish that "reasonable fees" under § 1988 are
to be calculated according to the prevailing
market rates in the relevant community, regard-
less of whether plaintiff is represented by
private or non-profit counsel. (Op. 8)

This is the same rule promulaged by this Court en banc in Copeland.

In a footnote to this passage, the Court noted that "de-
terminihg an appropriate 'market rate' for the services of a lawyer
is inherently difficult," but " [n]evertheless" Céngress has made
that "the critical inquiry." (Op. 8 n.11)

As Weisbefg noted in his opéning brief, the District Court's
determination that his counsel was entitled to $75 per hour was
not based on current market rates at all, but on the rate he had
negotiated in two cases years earlier. Brief for Appellant/Cross-
Appellee at 45. Rather than basing its finding on "the prevailing
market rates," the District Court excluded the evidence that Weis-
berg adduced concerning this. Blum, holds, however, that this is

the "critical inquiry" which the district court should make.



C. Contingency Adjustments

The District Court determined that a 50% contingency ad-
justment was appropriate in this case, stating:

Plaintiff's counsel has presented con-
vincing support for the requested risk premium
of 50%. This case was unnecessarily prolonged,
preventing counsel from taking many other cases
over a six-year period. Exhaustive examination
of the thoroughness of the search for records
in multiple offices was required. Plaintiff and
his counsel incurred substantial out-of-pocket
expenses. The outcome was highly uncertain, and
plaintiff's counsel would not have received
significant remuneration if the suit were unsuc-
cessful. The lodestar does not reflect a risk
allowance; the use of a rate arrived at by
settlement negotiations represented a reasonable,
market-rate compensation. See National Veterans,
675 F.2d at 1328. In the unusual circumstances
of this case, the Court grants plaintiff's re-
quest for a risk premium of 50%. [JA 729-730]

On appeal the Department of Justice has made three arguments
against the contingency adjustment made by the District Court:

(1) risk multipliers are particularly inappropriate under statutes
that authorize fees only for "prevailing" or substantially pre-
vailing" parties, since the effect of multipliers in such cases

is to subsidize counsel for their losing cases, contrary to the
will of Congress; (2) the District Court awarded the contingency
adjustmént chiefly because of its finding that "[t]his case was
unnecessarily prolonged, preventing counsel from taking many other
cases over a six-year period," when in fact it was "plaintiff and
his counsel, not the Department of Justice," who prolonged this

case unnecessarily; and (3) the District Court fully compensated



plaintiff's counsel in its lodestar award. Brief for the
Appellee/Cross—Appellant at 65—66.}/

With regard to the first argument, the Department acknowl-
edged that its position "is contrary to the existing law of this

Circuit," but noted that the issue "is currently before the Su-

preme Court in Blum v. Stenson, No. 81-1374." 1Id. at 65.

The Blum decision has now issued. The Court declined,
however, to decide the propriety of "contingency" adjustments to
compensate for the risk assumed by counsel that the case might be
lost and no fee awarded. The plaintiffs in Blum did not seek a
contingency adjustment, nor did they submit any evidence that
would support an adjustment for contingency. In spite of this,
the district court listed risk as one of the factors that led it
to award the Blum plaintiffs a 50% adjustment. In reversing, the
Supreme Court said:

[Tlhe District Court included among its rea-
sons for an upward adjustment a statement that

1/ The Department did not make any of these arguments in opposing
a contingency increase in the fee award in District Court.
Instead, it argued against a "risk" increase on two grounds
not advanced on appeal. First, it asserted that plaintiff's
counsel had devoted much of his life and practice to investi-
gating assassinations of well-known American leaders through
filing similar FOIA lawsuits; therefore, "the element of 'risk'
as it applies to other attorneys giving up part of their
practice in order to accept FOIA cases, is absent." Second,
it argued that "since Mr. Lesar's rates are essentially his
rates as a FOIA specialist, they already 'comprehend an
allowance for the contingent nature' of the action." Points
and Authorities in Opposition to Plaintiff's Motion for At-
torney Fees and Litigation Costs at 11-12, citing Copeland
v. Marshall, 641 F.2d at 893. (Emphasis in original) [R. 258]




the 'issues presented were novel and the under-
taking therefore risky.' 512 F. Supp. at 685.

_ Absent any claim in the affidavit or briefs sub-
mitted in support of respondents' fee request,
seeking such an adjustment, we cannot be sure
what prompted the court's statement. Nowhere in
the affidavits submitted in support of respondents'
fee request, nor in their brief to the District
Court, did respondents identify any risks associ-
ated with the litigation or claim that the risk of
nonpayment required an adjustment to provide a
reasonable fee. On this record, therefore, any
upward adjustment for the contingent nature of the
litigation was unjustified. (Emphasis added) [Op.
13]

Unlike Blum, plaintiff in this case did make an evidentiary
record supporting an contingency increase in the award. §§g July 22,
1982 Affidavit of James H. Lesar, 1419-25. [JA 642-645] See
also, Plaintiff's Motion for Attorney Fees and Litigation Costs,
pp. 24-27. [R. 255] The Department, moreover, submitted no
evidentiary mate;ials challenging the accuracy or reasonableness
of the contingency adjustment‘sought by plaintiff. Blum held,
however, that a defendant waives the right to challenge a component
of the fee award on appeal if it failed "to“submit to the District
Court . . . evidence challenging the accuracy and reasonableness"
of that component." (Op. 4-5 n.5)

Although Blum expressly refrained from deciding the issue of
the propriety of a contingency adjustment when an evidentiary
record establishing risk has been made (Op. 13 n.1l7), two con-
curring Justices (Brennan.andbMarshall), observed that the answer
is preordaineé by the very legislative materials that the Court's
opinion found persuasive in determining that Congress intended pre-

vailing market rates to control. (Concurring Op. 1-2.) This same



point was made by four Justices concurring in part in Henseley

v. Eckerhart, 103 S. Ct. at 1947-1948 (concurring opinion of Jus-

tice Brennan, joined by Justices Marshall, Blackmun and Stevens).

Thus, four Justices are on record embracing the propriety
of contingency adjustments, but the other five have expressly re-
frained from addressing the question. 1In ghese circumstances,
this Court's en banc holding in Cogéland that contingency adjust-
ments are available governs as law of the circuit.

Under Blum, the District Court's finding that a 50% increase
was appropriate in this case can be overturned only upon é showing
that the District Court abused its discretion. Plainly it did not.
As of this date, more than eight years after this litigation was
commenced, the Department has yet to concede that plaintiff has
"substantially prevailed" or that he is entitled to any attorney
fees or litigation costs. In the face of this, the Department
cannot consistently claim that there was no risk involved in under-
taking this litigation. Unleés the Deparﬁment's argument that
plaintiff has not "substantially prevailed" and is entitled to no
attorney fees at all is totally frivolous and certain to be held
meritless by this Court, there still remains the risk that plain-
tiff's counsel will receive no compensation at all for his labors.
Since the amount of documented time expended approached 1,000 hours
even before this appeal, the magntitude of the risk is evident,
and it alone would justify the 50% increase awarded by the District
Court.

Respectfully submitted,

JAMES H. LESAR
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(Slip Opinion)

NOTE: Where it is feasible. a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been pre-

ared by the Reporter of Decisions for the convenience of the reader. See
"nited States v. Detroit Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
SyllaSus

BLUM, COMMISSIONER, NEW YORK STATE DE-
PARTMENT OF SOCIAL SERVICES v. STENSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT '

No. 81-1374. Argued January 11, 1984—Decided March 21, 1984

The named respondent—who was represented by attorneys from the Legal
Aid Society of New York, a private nonprofit law office—filed a civil
rights action in Federal District Court on behalf of a statewide class of
Medicaid recipients. The complaint challenged certain procedures uti-
lized for termination of Medicaid benefits. The District Court certified
the class and entered summary judgment for it. After the Court of Ap-
peals affirmed, respondent filed in the District Court a request for an
award of attorney’s fees under the Civil Rights Attorney’s Fees Awards
Act of 1976, which provides that in federal civil rights actions “the court,
in its discretion, may allow the prevailing party, other than the United
States, a reasonable attorney’s fee as part of the costs.” The total re-
quested fee amounted to $118,968, consisting of $79,312 based on some
809 hours of work at rates varying from $95 to $105 per hour, plus a 50%
“bhonus” of $39,656 to compensate for the complexity of the case, the nov-
elty of the issues, and the “great benefit” achieved. The District Court
awarded the full amount requested, holding that the hours expended and
the rates charged, in view of prevailing market rates, were reasonable,
and that the 50% bonus was proper because of the quality of representa-
tion, the complexity of the issues, the riskiness of success, and the “great
benefit to the large class” that was achieved. The Court of Appeals
affirmed.

Held:

1. The statute and its legislative history establish that “reasonable
fees” are to be calculated according to the prevailing market rates in the
relevant community, not according to the cost of providing legal serv-
jces, regardless of whether the prevailing party is represented by pri-
vate profit-making attorneys or nonprofit legal aid organizations. Pol-

1

APPENDIX A
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Syllabus

icy arguments in favor of a cost-based standard should be addressed to
Congress rather than to this Court. Pp. 5-8.

2. The District Court abused its discretion in awarding the 50% up-
ward adjustment in the fee in this case. Pp. 8-14.

(a) There is no merit to the argument that an “upward adjustment”
of a reasonable fee—calculated by multiplying the reasonable number of
hours expended times a reasonable hourly fee—is never permissible.
The statute and its legislative history establish that the “product of rea-
sonable hours times a reasonable rate” normally provides a “reasonable”
attorney’s fee, but “in some cases of exceptional success an enhanced
award may be justified.” Hensley v. Eckerhart, 461 U. S, ——; ——.
Pp. 9-10. .

(b) However, respondent failed to carry her burden of proving that
an upward adjustment was necessary to the determination of a reason-
able fee in this case. The record contains no evidence supporting the
District Court’s conclusions that the upward adjustment was proper be-
cause of the complexity of the litigation, the novelty of the issues, the
high quality of representation, and the “great benefit” to the class.
These factors generally are reflected in the reasonableness of the num-
ber of billable hours or the hourly rates. Moreover, the record does not
justify the District Court’s upward adjustment on the basis of the “riski-
ness” of the law suit. Respondent established only that the hourly rates
and the hours billed were reasonable. Pp. 10-14.

671 F'. 2d 493, affirmed in part and reversed in part.

POWELL, J., delivered the opinion for a unanimous Court. BRENNAN,
J., filed a concurring opinion, in which MARsm, J., joined.



NOTICE: This opinion is subject to fermal revision before publication in the
preliminarﬁ print of the United States Regorts. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any ty phical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

' SUPREME COURT OF THE UNITED STATES

No. 81-1374

BARBARA BLUM, INDIVIDUALLY AND IN HER CAPACITY
ASs COMMISSIONER OF NEW YORK STATE DEPART-
MENT OF SOCIAL SERVICES, PETITIONER
»..ELLEN STENSON ETC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SECOND CIRCUIT

[March 21, 1984]

JUSTICE POWELL announced the opinion for the court.

Title 42 U. S. C. § 1988 provides that in federal civil rights
actions “the court, in its discretion, may allow the prevailing
party, other than the United States, a reasonable attorney’s
fee as part of the costs.” The initial estimate of a reasonable
attorney’s fee is properly calculated by multiplying the num-
ber of hours reasonably expended on the litigation times a
reasonable hourly rate. Hensley v. Eckerhart, — U. S.
———(1983). Adjustments to that fee then may be made as
necessary in the particular case. The two issues in this case
are whether Congress intended fee awards to nonprofit legal
service organizations to be calculated according to cost or to
prevailing market rates, and whether, and under what cir-
cumstances, an upward adjustment of an award based on pre-
vailing market rates is appropriate under §1988. '

I

A
This suit was brought in 1978 by respondents on behalf of a
statewide class of Medicaid' recipients pursuant to 42

| Medieaid is a program providing medical assistance to the needy. Itis
jointly funded by the state and federal governments. 42 U.S.C.
85 1396-1396k; N. Y. Social Services Law §§ 363-369 (McKinney’s 1976).
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U. S. C. §1983 in the District Court for the Southern District

of New York. Under New York law, one who is eligible to
receive benefits under the Supplemental Security Income
[SSI] program, 42 U. S. C. §1381, et seg. (1976), automati-
cally is eligible to receive Medicaid benefits. N. Y. Social
Services Law § 363, et seq. (McKinney’s 1976). Prior to this
suit, persons who qualified for Medicaid in this fashion auto-
matically lost their benefits if they thereafter became ineligi-
ble for SSI payments. The case was decided on cross mo-
tions for summary judgment after only one set of plaintiff’s
interrogatories had been served and answered. On these
motions, the District Court certified the class* and rendered
final judgment in favor of respondents.

The court enjoined the prior practice of automatic termina-
tion of benefits, and prescribed procedural rights for the cer-
tified class that included “(a) an ex parte determination of
continued eligibility for Medicaid, independent of eligibility
for SSI; (b) timely and adequate notice of such termination;
(c) an opportunity for a hearing.” Stenson v. Blum, 476 F.
Supp. 1331 (S. D. N. Y. 1979). The Court of Appeals for
the Second Circuit affirmed in an unpublished oral opinion
from the bench. Stenson v. Blum, 628 F. 2d 1345 (CA2), .
cert. denied, 449 U. S. 885 (1980). Respondents’ subsequent
request for an award of reasonable attorney’s fees under
§ 1988 is the subject of the present case. :

B

Throughout this litigation, respondents were represented
by attorneys from The Legal Aid Society of New York, a pri-

*The certified class consisted of:

“New York residents who received Medicaid due to their eligibility for SSI
and whose Medicaid benefits have been terminated because of subsequent
ineligibility for SSI without having received one or more of the following:
(a) an ex parte determination of continued eligibility for Medicaid, inde-
pendent of eligibility for SSI; (b) timely and adequate notice of such termi-
nation: (c) an opportunity for a hearing.” Stenson v. Blum, 476 F. Supp.,
at 1335. '
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vate nenprofit law office.® In November 1980, respondents
filed a request for attorney’s fees for the period December
1978 through the end of the litigation. Their three attorneys
sought payment for some 809 hours of work at rates varying
from $95 to $105 per hour.* This amounted to approxi-
mately $79,312. Respondents’ total fee request, however,
reflected a 50% increase in that fee. In their brief to the
District Court, respondents explained that such an increase
was necessary to compensate for the complexity of the case,
the novelty of the issues, and the “great benefit” achieved.
The total requested fee amounted to approximately $118,968.
Petitioner opposed the fee award on the grounds that the
rates were exorbitant, the number of hours charged were un- .
reasonable and duplicative, and the 50% “bonus” was
improper.

Petitioner submitted no evidence to support its claim that
the hours and rates charged by respondents were unreason-

3The Legal Aid Society, based in New York City, is a private, nonprofit
law office dedicated since 1876 to providing legal representation to persons
who cannot afford a lawyer. It may well be the oldest formally organized
legal aid society in the United States. It enjoys a wide reputation for the
devotion of its staff and the quality of its service. We are told that some
three fourths of the budget of its Civil Division is funded by nongovern-
mental contributors. See The Legal Aid Society 1983 Annual Report, at
49-52.

* Anir Moynihan billed 487 hours and 50 minutes at $95 per hour. 512
F. Supp., at 682. She graduated from law school in 1977, and at the outset
of this litigation, she had 1': years of experience as a practicing attorney.
J. A. at 320-321. Paula Galowitz billed 166 hours and 15 minutes at $100
per hour. 512 F. Supp., at 682. She graduated from law school in 1976
and served as a law clerk to a state judge during her first year after gradu-
ation. She had 1'/: years of experience as a practicing attorney at the
Legal Aid Society at the outset of this litigation. J. A. 335. Arthur
Fried billed 155 hours and 40 minutes at $105 per hour. 512 F. Supp., at
682. (The parties agree that the 115 hours noted in the District Court’s
table is a typographical error). He graduated from law school in 1975 and
served as a law clerk to a United States District Court Judge for the first
two years thereafter. He had 1'/: years experienee as a practicing attor-
ney at the Legal Aid Society at the outset of litigation. J. A. 308-309.






