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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA

No. 82-1229

HAROLD WEISBERG,
Appellant/Cross—-Appellee
Vs
U.S. DEPARTMENT OF JUSTICE,

Appellee/Cross-Appellant

AND CONSOLIDATED NOS. 82-1274,
83=1722 and 83-1764

Oon Appeal from the United States District Court for the
District of Columbia, Hon. June L. Green, Judge

BRIEF FOR APPELLANT/CROSS—APPELLEE

STATEMENT OF ISSUES

1. Whether the District Courﬁ erred in rulinag that the
defendant had conducted an adequate search for records responsive
to plaintiff's Freedom of Information Act request.

2. Whether the District Court erred in sustaining agency's

exemption claims where: (a) agency's Vaughn sampling index did



not include examples of ‘each exemption claimed by it; (Db) agency's
Vaughn index resulted in releases of previously withheld materials;
and (c¢) plaintiff adduced evidence that claims which agency tried
to justify were also erroneous. |

3. Whether evidence of error in FBI procedures for identify-
ing'"previously processed" records precluded summary judgment and
requires reprocessing of field offices files.

A. Whether the District Court erred in ruling that agency
did not owe consultancy fee to plaintiff because there was no
binding and enforceable contract.

5. Whether the District Court, in. deciding plaintiff's.
attorney's fees application, erred in its ruling on hourly rate,
in excluding some time spent on fee application, and in denying

increase in award for delay in payment.

One part of this case was previously before this Court in

Weisbera v. U.S. Dept. of Justice, 203 U.S.App.D.C. 242, 631 F.

2d 824 (1980).

STATUTES AND REGULATIONS

The text of the Freedom of Information Act ("FOIA"),

5 U.S.C. § 552, is reproduced in the Addendum to this brief.

REFERENCES TO PARTIES AND RULINGS

The parties to this lawsuit are Harold Weisberg ("Weisberg"),

plaintiff/cross-appellant, and the United States Department of



Justice (“the-Department"), defendant/cross—apéellee.

Weisberg appeals from the following orders of the District
Court, all of which were entered by the Hon. June L. Green:

1. The memorandum opinion and order of April 29, 1983
denving plaintiff's motion for partial reconsideration of the
court's order of January .21, 1983. [JA 877, 885]

5.  The memorandum opinion and order of January 20, 1983
insofar as they decided issues regarding plaintiff's application
for attorney's fees adversely to him and insofar as they vacated
the court's December 1, 1981 and Januery 5, 1982 orders granting
plaintiff's morienrforuan.order~requiring.defendantAto.pay a. con-
sultancy fee to plaintiff. [gA 711, 737]

3. The memorandum and order of January 5, 1982, dismissing

this action. .[JA 604, 608]

4. The memorandum oplnlon and order of December 1y 1981
granting summary judgment in favor of defendant. [JA 572, 585]

5. The order of September ll, 1980, insofar as it denied
plaintiff's motion to require reprocessing of the FBI's Head-
quarters MURKIN records. [JA 523]

6. The Court's finding of February 26, 1980 as to the

scope of search. [JA 4771}

STATEMENT OF THE CASE

A. BACKGROUND

This case arises under the Freedom of Information Act ("FOIA"),

5 U.S.C. § 552. The plaintiff, Mr. Harold Weisberg, has been recog-



nized by scholars as "the premier authority" on the assassination
1/
of President Kennedy. He is also an authority on the assassina-
B - tion of Dr. Martin Luther King, Jr. His contribution to the fund

of public knowledge about these two tragedies has been enormous,

and the role he has played in trying to ensure that information
disseminated to the public is complete and accurate and not false
or misleading is well-known among those knowledgeable on these

s 2/

i subjects.

Washington journallst Les Whitten has stated, for example,

that he has found Weisberg's research "invaluable and even vital
? in pursuing the news, that he is reliable and accurate and his

i Aassessments of the 1mportance of documents he has prov1ded me and
that I have turned up on my own have been extraordinary; that I

have found him uniquely reliable among the so-called 'critics.'"

wWhitten has also stated of Weisberg that "he has steered me away
from'severaljstories looked plausible, but turned out under Weis- "~
berg's counselling to be false; that without such counselling and
& documentation, I would have printed false stories, . . . that,

finally, I seldom in ever write a piece touching on the assassina-

tion without bouncing it off Weisberg. Affidavit of Leslie H.

Whitten, 494, 7. [JA 276-277]

1/ The Assassination of John F. Kennedy: A Comprehensive His-
Torical and Ledgal Bibliography, 1963-1979 (Westport, Connecti-
cut: Greenwood Press, 1980), compiled by DeLoyd J. Guth and
David R. Wrone, "Introduction" at xxvi.

2/ See, e.g., affidavits of Howard Roffman and David R. Wrone.
[JA 279-289]



When he filed this suit in November, 1975, Weisberg had

written six published books on the assassination of President

Kennedy which were critical of the officicial account. In addition,

he was also author of the only book which contended that James

Earl Ray was not the sole aséassin of Dr. Martin Luther King, Jr.i/
On March 10, 1969, James Earl Ray entered a plea of guilty

to the assassination of Dr. King. Two weeks later Weisberg wrote

+then-FBI Director J. Edgar Hoover and requested information on the

Ray case so he could include it in his book on the King murder.

He noted that another writer, Clay Blair, Jr., author of The

Strange Case-of James Earl R§z,rhad thanked the FBI for- the infor-

mation and assistance it had given him. He asked that he be pro-
vided this same information, and he also requested such redords as
ballistics proof, photographs of the scene of- the crime, and evi-
dence that persuaded the FBI that Ray was acting entirely alone.
[JA 238]

The FBI never responded to this request for information, and
Weisberg later learned thétvthe fequest itéeifVWas'giVeh a "100"
file number, the FBI's designation for "Subversive Matter." He
also later learned of an FBI policy of not responding to his re-
queste for information. That policy was expressed in an Cctober

28, 1969 memorandum from one high FBI official, Alex Rosen, to

3/ Frame-Up: The James Earl Rav/Martin Luther King Case
(New York: Outerbridge & Dienstfry, 1971) .
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another, Cartha "Deke" DeLoach, which states: "Weisberg by letter
in April, 1969, requested information on the King murder case for

a forthcoming book. It was approved that his letter not be ac-

47

.knowledged."— October 12, 1977 affidavit of Harold Weisberg,

Attachment 1. [Ja 273]

B. April 15, 1975 Request

The 1974 amendments to the Freedom of Information Act became

_effective on February 19, 1975. _On April 15, 1975, Weisberg made

a request for information which in part repeated what he had asked

for in 1969. Specifically, he requested information on the King

assassination falling within seven enumerated categories:

1. The results of any ballistics test.

2.( The :esults of any spectrographic or neutron activation
analyses. ' '

3. The results of any scientific tests made on the dent in ~
the windowsill of the bathroom window from which Dr. King was
allegedly shot.

4. The results of anv scientific tests performed on the

butts, ashes or other cigarette remains found in the white Mustang

4/ The FBI's deliberate refusal to respond to Weisberg's re-
guests was brought to the attention of Congress in 1977. See
Hearings before the Subcommittee on Administrative Practice
and Procedure of the Committee of the Judiciary, U.S. Senate,
95th Cong., lst Sess., on Ooversight of the Freedom of Infor-
mation Act (Sept. 15, 16, Oct. 6, Nov. 10, 1977), pp. 139-141,
174-175, 941-942. See also "Agency Implementation of the
1974 Amendments to the Freedom of Information Act," Report on
Oversight Hearings by the staff of the Subcommittee on Admin-
istrative Practice and Procedure of the U.S. Senate, 95th
Cong., 2d Sess. (Committee Print, March 1980), p. 71 n. 4.



abandoned in Atlanta after Dr. King's assassination and all re-
ports made in regard to said cigarette remains.

5. All photographs or sketches of any suspects in the
assassination of Dr. King.

6. All photographs from whatever source taken at the
scene of the crime on April 4th or April 5th, 1968.

7. All information, documents or reports made available
to any author or writer, including but not limited. to-Clay Blair,
'Jerehiah O'Leary, George McMillan, Gerold Frank, and William Brad-
ford Huie.
Complaint, Exhibit A. [JA 311

By letter dated April 29, 1975, FBI Director Clarence M.

"

Kelley acknowledged receipt of this request and stated that "our

Laboratory Division is attempting to locate and identify the re-
cuested materlal He assured Weisberg that "every fea51ble effort
will be made to complete the processing of your request w1th1n |
thirty working days. . . ." Complaint, Exhibit B. [JA 32]
Weisberg elected to treat this as a denial of his request

and appealed. Complaint, Exhibit C. [7A 331 By letter dated May
21, 1975, Mr. Quinlan J. Shea, Jr., Chief, Freedom of Information
Appeals Unit, informed Weisberg's counsel that he would be advised
of the action on his client's request by the Attorney General "in
a further communication to be dispatched not later than June 5,
1975, unless a delay authorized by Section 552(a) (6) (B) is re-
quired." Complaint, Exhibit D. (JA 34] By letter dated June S,

1975, Richard M. Rogers, Deputy Chief, Freedom of Information Ap-

peals Unit, wrote Weisberg's counsel that it had proven impossible



to complete the processing of the appeal "as the result of circum-
stances within the purview of 5 U.S.C. 552(a)(6)(B). . . ." He
promised, however, that "[ylou will be advised of the decision of
the Attorney General in a further communication to be dispatched
not later than June 19, .1975." Complaint, Exhibit E. [JA 35]

The June 19, 1975 deadline passed without any further communi-
cation regarding the decision of the Attorney General. However, on
June 27, 1975, FBI Director Clarence Kelley did write a letter to
Weisberg's counsel stating that his request "for the results of cer-
tain Lébofaﬁor§ examihétioﬁé; bhotograpﬁs; and sketches‘relating to
the assassination of Dr. Martin Luther King, Jr., is denied." To
support this denial, Director Kelley invoked Exemption 7(A) and
ciféd the-fact £hé£ aﬁ aépéal ffom the aéhialrof.avﬁrit of ﬁabéas
corpus on behalf of JamesAEarl Ray was pending in the Sixth Cir-

cuit. He also asserted that a search of FBI central files in con-

" hection with Item 7 of Weisberg's request "reveals no information

regarding Dr. King's assassination was made available to any author

or writer." March 23, 1976 Weisberg Affidavit, Exhibit J. [Ja 73]

C. Weisberg Files Suit: WNo Crime Scene Photographs

By November 28, 1975, Weisberg had received no documents
responsive to his April 15, 1975 requesﬁ, so he filed suit.

On December l; 1975, Deputy Attorney" General Harold Tyler

, , 5/
‘acted upon Weisberg's May 5, 1975 appeal,  stating that:

5/ CBS News, which was preparing to air a documentary on D
King's assassination, had also requested some of the same ma-
terials sought by Weisberg. There is some evidence that the
Department was motivated to make these releases "to avoid be-
ing 'blased' (on the air) by CBS for being 'uncooperative'."
See November 3, 1975 memorandum from Stephen Hern, Attorney,
Criminal Section, to Assistant Attorney General J. Stanley

Pottinger. [JA 115]



It may be that the Department has no photo-
graphs "taken at the scene of the crime" [item
number 6 of the request], in the sense your
client uses the phrase. To the limited extent

that we have photographic and other materials
that depict physical conditions or events, they
will be released to Mr. Weisbherg.

March 23, 1976 Weisberg Affidavit, Exhibit I. [JA 70]

The following day, December 2, 1975, FBI Director Kelley
released 73 pages of documents and 18 photographs in response to
Weisberg's request. There were no crime scene photographs among
the materials released.

Cn December 23,71975, Weisbergrsubmitted a new, much longer
request.containinéuzamcategoriesof‘recérds,.including some with .
a number of subparts. . He then amended his complaint. [JA 36]

On December 29, 1975, Weisberg's counsel responded to Tyler's
December 1 1étter by protesting that Tyler had rephrased the April
15 request so as to exclude most of the records sought. He made
it clear that the request was broadly worded. He defined the re-
qﬁest for "ali photographs taken at the scene of the crime“ to ifi=
clude "all of the buildings and areas in the immediate vicinity of
the crime site," stating that it would include, for example, "pho-
tographs taken of the fire station, the rooming house at 418 1/2
to 422 1/2 S. Main Street, and any areas in between or adjacent
theréto}" as well as photographs of the interior of any of these
buildings and of anv objects found in them." [JA 44]

On Januarv 2, 1976, the Department answered Weisberg's

amended complaint. [JA 42] The third defense stated that the






