In its brief the government is consistent with its long recordﬁ'before the district
court in which it never once was truthful about the consultancy agreement. Its mis-
representations range from the & incredinle through the ridiculous to the outrageous.
The proposal that the plaintiff, because of his unique subject-matter knowledge
and experience (as defense investigator in the case of Ray ve _R_o_s_g/éct as the
defend:nt's consultant in his suit against the defendant was made, not as the
defendunt represents, by lrs. Lynne Zusmen, who ‘ # at the times head of the
Civil Division's FOIA litigation ysection, but by the second-in-—command of the
Division, the person the defendant states was authorized. It was made on syccessive ; WZ

T & diwataged S 1wl Tt whoz
Friday meetings and while opposed 1 oy 7
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. M. 2 uwswm an
left the second meeting when, without consultation with us, W—deiﬁeneuﬂ—t arranged
MMW e dd el 4 At

for an immediede in chambers conference

that conference I continued to resist accepting the consultancy until the judge
e K v _ndor s g I whe, I accepled
ift—cleey that she wanted me to. Reluctantlyy, end began work on it

immediately, first by conferring about it with “rs. Zusman, the AUSA on the case ’
John Dugan (in his office), Cha-les/fathews, of the FBI's Legal Counsel Division,/SA
John Hartingh, a%so a lawyer, FOIA case supervisor?/ among those representing the

wﬁm 2 Jurchayd
defendant, Pﬁm&nt :.ns’cructionsJ that very night I pumeked the tapes required for

dictation%ﬂmbill, along with a letter, to the Civil Divisione.

The goverfment's position now is that the man who made the proposal did not make
it at all and that all of those who joined in it in chambers, having assured the
judge that they were authorized to, were not only not authorized but I should have

known that they were not authorized few Ve are now also asked to believe that when

= Mg 2t W 24
the amsurances of authorization were made to the court/ei should have known that they
were lies and that when the judge accepted those assurances and pressured me to

accept the agreement the judge didn't know what she was doing and should have known

better - and that I should also have known thisg ‘vL"’l)

Durov o fine o o 15 donfl. D ooy



Thq:Bﬁga;imeni, wnich has not p7osecuted or disciplined in any way thos.e it
y W?/

ol :
in effecq cted illegally argues that there is no contract

because "The officials with whom plaintiff and his attorney dealt were not authorized
to enter into a consultancy agreementizsx and their statements would have had to be

ratified by an authorized official in the Department,"(Page 37) ﬁg in fact, as is

\ unquestioned in the record)is the one who made the proposal to begin with.
‘7(//—_7X§x—¥£ere is absolutely no doubt that lrs. Zusman did propose the agreement

' she stated she was authorized to seek. Yet the Yepartment,

S %

Ganﬂ@;sela;.lt(ﬁas not charged me with attempted frauffi in seeking payment. Or

of what
with perjury. beé;£g§7f~§€;ted Srmxppezike under @k oath to the district court,

While I was working on the consultancy,



Teecugiout I wrote the Civil Division often and in considerable detail, withoutb

once being told that the agreement did not exist and I should not continue working Lﬂmtlﬁ.
Py bl On e b 1o U uancd 0 an whorrs eyt
en_the—eonanltaney e e—there—allegeddiy Was no azreemens., My letters an
™ h/uf'Md! v A _pand ¢f‘ Awv Ly Ho- ’
progress reports - and I did provide progress reports and time estimates - were not
W aeth vy o _ 1t Yfpisd W defon Uit g 1~
$he=the clerks but to the second-in-charge of the Uivisfa%)ann<£he—en authorized to

—pl

make the agreement, -accoxdins—te—the-defendant, and to the head of theoﬁlitigation unite
ALl gof the concotions to pretend that there was no agreement and all the

untruthful representations about the agreement are after the fact, made when it

came time to psy me. Meanwhile, in court and in personal meetings, the defendant

kept insisting that nothing more could be done until I filed my consultancy report.

At calendar call after calendar call, in the courtroom and outside it, this as the

defendant's explanation for doing nothing at all for many monthss it could do nothing

until it ceceived my reporte

o 3/
and experience\/when the~goyexnment—ehd all those lawyers snd FBI agents and legions

v Aoy m gt Mg pomm witbe dbgro _
0,1{ clerks'to do no more e a ligy) ipsults this court and its intellj:ggenceo

It assumes that this court will credit any fabrication, as long as it comes from

The fabrication tmhired as: a consultant because of my unique knowledge

this defendant. It glso is g very large Jie becsuse exactly that list had been pro-—
vided \and ignored _l and the Civil Division claimed it needed more from me, expansion
and explanstion, which did require much subject-matter knowledge.
Loprtivk:
The "non-narrative list" was prepared /‘E:y\a/ pre-lew student at dmeyican Uniyersity,
ool & 182 o w (R P defpinn
based upon the identical comrmunications I was to use and did use in the consultancy A
\ Jo S and -
\ Irs. Zusman agreed¥to pay her and welched on that, tooe

At no time, particularly not after I filed a written atcount of theftime I had spent
and what L had done, did anyone representing the defendant write or phone me to tell me
not to continue because there allegedly was no agreement nor were my counsel or I told this
on any of the many times we met with the def endant's representatives. It was entirely the

opposite, pressure for me to complete my consul‘cancy/and report on ite
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When +he defendant was representing that it was impossible to do anything kore

in this litigation until I filed my report, my counsel pointed out that it had

e ol 4w URThis [t
requested this 1list, that it had been provided, and that the HETEEEZE{‘EEEiégnQ£§§:i$~
Lol ¢
The court directed that the defendant respond. 8=TF A lepgthy affidavit, with 52

cectibicd
exhibits -.twc inches thick in all - was maileq4to me the Friday before a londay
calendar call, (eetmer=Tarmivt-requested, Ordinarily it would not have re: ched o
v U real
. 3 | soeiton 4

cerhfiet m ot
my home ¥® until after I had left to attend that calendar call but wm‘?ff

U ok attrad el AL ol
he pgit office just dfﬁ? it closed for the weekend, Ll was phoned because the
wvh pnd Jf Mz ;
package was from o I examined thefaffidavit and attachments

immediately and then began the preparation of an affidavit, working on it until the

//ﬁéxt afternoon, Sunday, when I spent several hours locating a notary. I hand
Wi o zzﬂwxwwuwdg

morning
delivered |it kmxXMyXEo the next #zy at the calendar callyxwiklEmpimsxefxils
el \ wo b
: 9
"8 endant fé&eﬂ:#he affida%;f 7" SA Horace Po Jjeckwith, FBI OIPA cage
—

supervisor. 1t was falsely sworn and/used phony documents as exhibitse When ny
counsel reported this to the court, with copies of the gengine documents and
Peckwith's phonies, and reported in additéon that the FBI was using as an affiant a
man then an unindicted co-conspirator in the criminsl case filed against former
FBI 4cting Director L. Patrick Gray, the court banished Beckwithe
iMo dw T w

That he swore falsely an phony records cenuine was not and could

not be dmapﬁéed. Yet the goverhment cleims there no showing of any bad faith

in this litigation. (Brief, page

) sl pied

That the "non-narrative list" was preparedvaaé deliVered and responded to
(;n the fashion set forth ab ve) is in the case record,and has never been disputed
gXAAtho m T s tbnd po oy
and cannot be disputemﬂ_ﬁﬁattac ent to the Beckwith affidavite
It is obvious that when a perfectly accurate and competent list was provided to
o
the defendant it did nB?Tﬁaaavéﬁ; other list covering the same material. It also is obvious tha

a i, %
when nmy communications indicated I was not preparlni%;rllst, if the defendent had w;ﬁzéa‘aﬁi§7

A tpvn Ll vl ’"Tf’/7
< : it would have written mejand so informed mee The fect is that
the defendant mmdexmpx is untruthful about thi?) 25 5 Twas—to

=X . ST ana I -...b °
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earlier $19
Ci; is Goble wholdrafted the policy statement for—the=FB% that because the FBL does

not like me it does not have to respond to my FOIA requests and he stated that the

Act itself provides for this.)
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After I filed my report i was not returned as unacceptable., It was retained

by the defendsnt and contrary to the representarion that it was not used, it was used
j%Zo

by the defendant, It consisted of exactly what it wasfTo consist.

| I filed a lengthy affidavit stating the foregoing in nuch greater detail after
the defendant filed its fabrication%}ﬁy'affidavit has not been disputed and,.ocf-eeurse,
I was not gégrged with swearing falsely or trying to defraud theégovernment.

The FBIHG MURKIN records were disclosed weekly, as they were processed. I reviewed
them promptly. It became apparent immediately that the processing was a very bad job,
that most of the withholdings were neither justificd nor necessary. I informed the
FBI immediately, both in writing andin person. Because from the workshcets I was
able to indentify those whohgggggé—processed each avolume, I did. It finally came to
the point where I absolutely refused to accept any records processed by FEI SA TN

Goble, a lawyer/ i

x because he asserted spurious claims to exembtion
and withheld unjustifiably. He was removed/ but the harm he had done was not rmmmstie
remedied, In addithon to what I wrote the FBI, I made a few notes for my comnsel
having to do with noncompliances. Despite my having informed the FB;; of the flaws
in its processing, as, for example, withohding of the public doméin under 7(C) e
and (D) claims, it persisted in them. I offered it the indexed books on the subjecte
umdheicksdmsy 1t did not accept them saying it had them and was using them. The
latter was obviously untrue or the FBI was engaging in improper withholdings
deliberately. I finglly gave it and thej?epartment a copy of the consolidated
indexes of all the books and it never used this index, eithers.

It is my letters to the FBI that the prelaw student was to use to prepare
a short, chronological list of my complaints about withholdings. lost of her items

typing?/hc/u //«n/ p/M;/M&m 7./)L( Lo e 1L s

In finally accepting the consulitancy, as 1 had indicated before then, I stated

=N

were sbout three lines o

I could not possibly review 60,000 pages agein and would have tD limit nyself to
m

my letters to the FBI and any other pertinent information my brief notes to my
N

20
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counsel, OBHEZWELE This was clearly understoo%}and there was no question ebout ite

Bocause no purpose was served in doing over again what the student had done, which
the FBI's clerks could have doné much more rapidly, it is obvious that I was expected
to use my knowledge in explanations, which is what I dide I was as fully informative
as I could beo

For all his knowledge and experience — he was approaching retirement —-for all
the information and assistance others in the F3I coudd provide, and for all his
knowing what was obliterated on the records provided to me, Beckwith and the F3I
vere not able to fault the list, except by—————__—__—_gwearing falsely and using
phony documents, and I caught him at thate Thefe was even less chance of faulting
ny much more detailed consultancy report, and this is wherc the defendant's problem

The MUR Y

ise That report established that at the very least records required
Dy L
reprocessing., This was later testified To(by the Uepartments director ofxBORIix

Nuinlen J, Shea, #Yr,,
FOIPA appealsivhen he testified as the defendant's own expert witnesss, after

he examined his copy of my report and sxin thexproressEdxnyiroiaXaxumtx

exaxznptzihenséx FBI's copies of the refords disclosed to me. When he had questions

I answered them., I provided him with copies of records, those disclosed by the FBI

and others. I took all the time required, without thought of payment for i@)after
the judge asked me to coopergte with hiq,éﬁv{ This b6 Tt f1441('
M wwo o oA
On cross examinetion Mr., Shea was asked about\the very extensive withholdingd,

R N
particular wskEkiE-ry under 7(0) and (D) cleims, He replied, f"I vant to thank you

for asking that question, Mr. Lesar. I'm under oath. The answer to your question is
I'd put them back in."(Transcript, page 30)

Refessnses Statement in the government's brief relpting to what I was supposed
to do in the consultancy, aside from being untruthful, are incconsistent with each
odher, One of the referenes EB‘EEEEEEE%&%EE&EéEE’what I was suprosed to do is,

gxcidions and
"for lir, Weisberg to prepare a detailed, non-narrative list_of the/withholdings u

§Z the I JRKIN files &Z&d¥ released to lir. Weisberg."(page 7, emphasis added) This

is more or less repeated (on vage 36), where it also is made fto appear that I did not

do what I was expected to do, as "defendant wanted a non-narrative list of the deletions
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{ PLELITLLL Was CONTESTLILZe

. Ll
plaintiff was contesting." (Why anything ta at all was required when Ilprovided

exactly this information on almost a weekly basis is never stated anywhere.)
\this is enlarged upon,
On the scme pagey "defendant simply wanted plaintiff to specify what deletions he took

issue with as he was required to do by an earlier stipulation. (The latter statement

is entirely untrue. The stipulation pertained to the field office MURKIN records only

¢ vl
and with regard to them, I was not required to do anything at al}: The stipulation

merel& stated¥¥z that I did not waive my rights to conplain about the processing %laﬁziiégﬁ%az
and that the FBI recognized my right to do thato)

Barlier, howevepj)the brief states that L was to do more, to "specify the
, records
material he (I) wanted." (page 5) This clearly refers to makesizl not disclosed)

not to excisionse é?l
Wzt (s entirely inconsistent with Iimitation to a listyés "so that he
=

could give it (defendant) a more precise idea of his innumerable objections to

the Department's release of informationt"JEhexe—is_nc-ap@axeni_uay;in—#hieh this

1

(3@5;;;;;:7this is what L

as the FBIHQ MURKIN records
; on an almost weekly basis, 4 BRI EX AAEK
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be done in a "non-narrative list" and if this were what was wanted, there was nokx reason

i Thie aho (i wt? 40
not to use what + provided regularly, in writing, as the records weré‘?éIéEEéHI‘iln:&;rw4z%77/%
hire me as a consultant to do it all over again and pay me "generously," lirs.

Zusmen's word th the court, for doing it all over againe



Likewise each and every allegation that I knew and should have known that there
was no agreement is false,
"Plaintiff should have realized that further terms needed to be agreed &
upon before proceeding (sic) with the consultancy work," the representation of
page 33, flies into the face of the fact that the defendant asked me to start work
immediately and knew I did that very day and the fact that.t kept the defendant
informed of my progress regularly. The defendmnd knew I was working on the consul=
tancy and never once told me not to. Moreover, when the judge accepted the assurance
[
that I would be paid pzgmimx “generously," I had no reason to have any doubts at alle
Nor did I when the judge did not at any point thereﬁfte;:gggiﬁ on all the occasions
}he cpnsultancy was refwrred to, indicate that there wa$ anything irregular in the /hlﬁﬂfL'
agreement she had Virtuaiky forced me into as a means of speeding up the lawsuit.vﬁ3§4
Without actually stating that I did keep the defendant informed in letters (and
in person and through counsel), the brief states that I, "in several of these letters,
recognized that no agreement had been reached on at least two issues:regkmzesex
duration and compensation for his consultancy worko"(pagﬁ%B)
One of these represcntations is false, the other is a distortion. The Jjudge
had left me without dombt that Irskzzzgl%e the defendant's mmmsuiankx
consultant and from that moment on I never questioed this or had doubt about it or
reason to believe I should have any doubts. I know of no reason why I should have
doubted that the judge knew what she was doinge It is true that the comPensation was
not initially specified, and it is true that I wrote to askf But this is not at all
the same as my having any reason to believe that there was not any agreement, parti- ”1@7/
cularly not because the defendant never once even suggeSted this and kept presgsing )5é£

e dpmlinT sk | AT (it
me to finish up and provide my reporte. Also, before Iong ¥ specific swur d and I accep

There are other unfaithful represemtationscs-‘-

A ==C irnwe &c—Aot—aEreet—ep0Illo

One is that the defendant could not agree to "an unlimited number of hours of

this worke"(page 9) Mirs. Zusman's selfOserving testimony, which even the district

court did not believe was truthfuly is quoted (at page 1923ae4m:ﬁsg said
[/




Throug}'put this period, the defendant never even suggested that there was no

agreenent or that working out;detailf was a prerequisite., 4ll defendant's representations

—
were the_émex exact opvosite, incfmding pressures for me to complete i#

mmwm@
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The judge, on several occasionsy ssated explicitly Fhat I would be paid and on one

occasion specified the lowest rate she would be willing to consider.



2
there was no agreement because "what wast§lckingﬂ included "the approximately(sic)

number of hours for whichﬁqro Weisberg could reasonably expect to be compensated."

In another formulation (at page 33) "the parties never agreed upon the durstion"
Qé the consultancy,(éﬁphasized by making it a heading lower on the scme page,

"The Amount of Time on the ¥ Consultancy Vas Never Agreed Upon." The text following
adds an irrelevancy, there never having been any such question, "Defendant never
consented to plaigtiff's spending an unlimited number of hours on the alleged
0@nsultancto"(Thg;s is the only such use of "alleged.") &aﬂign the next page,
"Defendant and plaintiff never agreed to the amount of time to be spento." And on
the next page, "the amount of time involved in the consultancy need(ed) to be
worked oute"

Conspicuoysly, the experts in civik law in the Civil Division do not include
any claim that they ever raised any such question or ever asked for any such inform-
ation and were refused iﬁ/ or even had any rsason to befieve that "an unlimited
number of hours" was involvedo

The nature of what Lfwas to do made it impossible to provide an estimate at the
outsets Until I collected and reviewed sll the raw material, there was no basis for

s anany 110 7]
mgking any estimat;\gaﬂgésking for oné:‘fﬁé§é etters and notes ggﬁ relatg to some
el Dt ooy

- However, what

60,000 pages of reéord%p :
aviidf and is in the case record is the fact that the very moment I reached the point
2t which I believed I could provide a reasonably dependable estimate, when I completed

this initial review, without ever being asked I did provide s written estimmte and

- : I
it was 98 percent accurgte when i completed the consultancy and filed the Ste
and
The defendant raised no objections s no questions, didrnot—respond

after receiving this written estimateo
vt
In adduytdon, the defendant had virtually 100 percent of the raw material I was
to use and thus was able +to make a rough estimate of the time that would be involvede
st

‘—__/
It never complained about the time that was requireds eithere 4+t is per probable thiy

I actually spent more time because I have never had occasion to keep such records and



without doubt forgot to record;# some of the periocds of time,

The brief misrepresents the meaning of a statement by the court

‘,("1’5 is true that the consult@ncy

7 agrecnsnt fo11 apet snd that vas unfortLraueio"(Page 12) That the court did not

" mean there had not been any such agreement is clear by the court'scsubsequent

P statementsowl The court meant only that the J)epar't:ment was not llvazg/up to its ende.

cleer indications that the hoped-for agreement with plaintiff had 'fallen apart,®

M To Lesar submltted two lengthy 'reports'" to kkeh both defendant s counsel and the

e

dlrector of appealsc’/a.‘haj;_the def'endan:t knew this end that it took 62 hours to type

Even the brief cannot hide its and the def endant's deliberate misinterpretation

of what the Ccourt had in mind.keEesmssyrasxihs

¢ The brief states(page 13) that the
court stated two months later "certainly pin plaintiff is entitled to a reasonable
- 0

amount for the agreement thev had with the Boverbment for his consultancy activities."
page 13, emphasis added)

o

my two consultancy reports is acknowledged on page 14 ("...claimed compensable time
of 204 hours and 53 minutes plus $50.31 in expenses" alfd and " gecretarial expenses
of for his wife smounting to 62 hdkrs and 20 minutes. 'Yﬂmphas:.s addedo)

{"This is fp repeated (on page 35), "ecoreports which he submitted two we-ks after the

district court acknowledged that the consultency had fallen apart." (The brief also

misrepresents in stating that my counsel agreed with its interpretation of this

ldnguege, which he never d:.o..)

The court stated repeatedy that there had been an agreement and that if not paid

voluntarily and sooner I would be paid at her order at the end of the lawsuite






