
  

In its brief the government is consistent with its long record before the district 

court in which it never once was truthful about the consultancy agreement. Its mis- 

representations range from the ¢ incredinle through the ridiculous to the outrageouse 

The proposal that the plaintiff, because of his unique subject-matter knowledge 

and experience (as defense investigator in the case of Ray ve Hose act as the 

defendunt's consultant in his suit against the defendant was made, not as the 

defendant represents, by Mrs. Lynne Zusman, who (aS @ at the time! head of the 

Civil Division's FOIA litigation Ysection, but by the second-in-command of the 

Division, the person the defendant states was authorized It was made on Pe pae (MILL 

Te ldih-vit aoc 154d Turtle fe Miele apt I fab ihep 
Friday meetings and while opposed by.me_wasno+—rejested i i 

  

fh pho-derendantian J—tes—Sex Ty counsel and I hed=ve-mere—thait    
MPS. ZuUS man 

  

wy 

that conference I continued to resist accepting the consultancy until the judge 

am Kiwi nor Dyes h nut whe TE accephd 
it-clear that she wanted me to. Reluctantly, and began work on it 

immediately, first by conferring about it with “rs. Zusman, the AUSA on the case 

John Dugan (in his office), Chavles Mathews, of the FBI's Legal Counsel Division SA 

John Hartingh, akso a lawyer, FOIA case supervisorg, among those representing the 

df 0 purchaued 
defendant iesgant instructions, that very night I pezeked the tapes required for 

dictatted eateent the WEL, along with a letter, to the Civil Division. 

The goverfbment's position now is that the man who made the proposal did not make 

it at all and that all of those who joined in it in chambers, having assured the 

judge that they were authorized to, were not only not authorized but I should have 

known that they were not authorized,tev We are now also asked to believe that when 
= hrs Zud in an 

the assurances of authorization were made to the cio 7 should have known that they 

were lies and that when the judge accepted those assurances and pressured me to 

accept the agreement the judge didn't know what she was doing and should have known 

better - and that I should also have known thisg bo. 

Darn Dae fe fee BS comely



Pheesartmens , wnich has not prosecuted or disciplined in any way thosce it 

in effect, cted itiesaliy 7 b argues that there is no contract 

because "The officials with whom plaintiff and his attorney dealt were not authorized 

to enter into a consultancy agreenentésgx and their statements would have had to be 

ratified by an authorized official in the Department, "(Page 37) He in fact, as is 

unquestioned in the recorg is the one who made the proposal to begin with. 

Xa Fore is absolutely no doubt that “rs. Zusmen did propose the agreement 

\ ghe stated she was authorized to seek. Yet the Yepartment, 
a “ 

Geavexcely, Ttchas not charged me with attempted fraufi in seeking payment. Or 

of what 
with perjury, necanse¥T stated thuxkpoexikte under w oath to the district court | 

  

While .I was working on the consultancy,



Reweseshout I wrote the Civil Division often and in considerable detail, without 

once being told that the agreement, did not exist and I should not continue working nut ‘ 

me bill On Te fps Mb wf PUL Ad Ar unradbhen'z ¢ Lyf 
en_the—ecornsuttarey—he e—theve—e 5 

  

  

  

5 albegedty—was no agreement. Bator an 

Se a triple Mim wrk bell hev ty Mia. b 
progress reports- and I did provide progress reports and time estimated ~ were not 

nant my ol ; dM mud th fer link fw WE © 
tkhe-the clerks but to the second~in-charge of the Vivisten and the-on ay horized to 

[p 
    

  

make the agreement, a and to the head of the(litigation unite 

Ali fof the concotions to pretend that ther¢ was no agreement and all the 

untruthful representations about the agreement are after the fact, made when it 

cane tine to pay me. Meanwhile, in court and in personal meetings, the defendant 

kept insisting that nothing more could be done until I filed my consultancy report. 

At calendar call after calendar call, in the courtroom and outside it, this as the 

defendant's explanation for doing nothing at all for many months’ it could do nothing 

until it received my reporte 

The fabrication Dibra died agi a consultant because of my unique knowledge 

ee -/ 
and experience’ when the>geyernmen+—ehd all those lawyers and FBI agents and legions 

v tony wr Apt mye COM wnicalyvo _ 
of clerks'to do no more é a lis}¥)imsults this court and its intelliggencee 

It assumes that this court will credit any fabrication, as long as it comes from 

this defendant. It also is a very large lie because exactly that List had been pro= 

vided land ignored i) and the Civil Division claimed it needed more from me, expansion 

and explanetion, which did require much subject-matter knowledges 
ewrlive 

The "non=-narrative list" was prepared foy a pre-law student at American University» cid f Wb) [led wilh Me defoud 
based upon the identical communications I was to use and did use in the consultancy Ate 

\ do MS and  - 
\ Mrs. Zusman agreed’to pay her and welched on that, todo 

   
At no time, particularly not after I filed a written aticount of thetime If had spent 

and what J had done, did anyone representing the defendant write or phone me to tell me 

not to continue because there allegedly was no agreement nor were my counsel or I told this 

on any of the many times we met with the der endant's representatives. It was entirely the 

opposite, pressure for me to complete my consul tancy/fand report on ite



When the defendant was representing that it was impossible to do anything kore 

in this litigation until I filed my report, my counsel pointed out that it had 

. done nal vn g w Uh this List 
requested this list, that it had been provided, and that the defendan 

hakrn «) 

The court directed that the defendant respond. @e@ A\leggthy affidavit, with 52 

Cort ieicd 
exhibits - two inches thick in all = was mailed jto me the Friday before a Monday 

Se 
Calendar call, (vetuer receipt requested, Ordinarily it would not have mene Mas wetton i 

corbitied m a/ S y 
my hone im un we until after I had left to attend that calendar call but when it reached 

we atthated eq Gtinn ond 

he po to office tad ph it closed for the weekend;YI was phoned because the 

| Arwe fer. 

as was from o L examined shefaffidavit and attachments 

immediately and then began the preparation of an affidavit, working on it until the 

ext afternoon, Sunday, when I spent several hours locating a notary. I hand 

Wh o irmarcnts A morning 
delivered li kuxagrxse the next day at the calendar callyukhxuspiguxoixthe 

soak wo 4 a 
eat endant 1b si —tine at een i SA Horace P, Seckwith, FBI FOIPA case 

— 

supervisore It was falsely sworn and/used phony documents as exhibits. When my 

counsel reported this to the court, with copies of the genyine documents and 

“eckwith's phonies, and reported in additgon that the FBI was using as an affiant 4 

man then an unindicted co-conspirator in the criminal case filed against former 

FBI Acting Director L. Patrick Gray, the court banished Beckwith. 

ihodnune way 
That he swore falsely an phony records genuine was not and could 

not be auspithed. Yet the goverhment cleims there no showing of any bad faith 

in this litigation. (Brief, page 

  

) clt pred 

That the "non=narrative list" was prepared sid delivered and responded to 

(in the fashion set forth ab ve) is in the case record and has never been disputed 

eae | is vn [ke cus bdo 2 > ~ 

and cannot be disputeds This TISt ie-ex attachment to the Beckwith affidavite 

It is obvious that when a perfectly accurate and competent list was provided to 

OL 
the defendant it did aot nsenicy other list covering the same material. It also is obvious tha 

allt, Py2) 

when my communications indicated I was not preparing a list, if the defendent had vented Salty) 

MY Ad fut A wen endl Hol) ati 
Z i it would have written mey so informed meo The fact is that 

      

the defendant matexupx is untruthful about thie ei % iwas—to 

—“_ a Sst anda Im aS e



hited Uo Joe 

a 

earlier KB 

(ft is Goble wholdrafted the policy statement for-the-"85 that because the FBI does 

not like me it does not have to respond to my FOIA requests and he stated that the 

Act itself provides for this.)



SA? 

  

Nerther 4 
After I filed my report i@ was not returned as unacceptable. It was retained 

by the defenuant and contrary to the representarion that it was not used, it was used 

Sufpe 

by the defendant.lt consisted of exactly what it was/to consist. 

| I filed a lengthy affidavit stating the foregoing in much greater detail after 

the defendant filed its fabrication$,ly affidavit has not been disputed and,—of-eourse, 

il was not ofrrecd with swearing falsely or trying to defraud the governnente 

The FBIHQ NURKIN records were disclosed weekly, as they were processed. I reviewed 

them promptly. It became apparent immediately that the processing was a very bad job, 

that most of the withholdings were neither justified nor necessary. I informed the 

FBI immediately, both in writing andin person. Because from the workshcets I was 

able to indentify those who preeed processed each avolume, I did. It finally came to 

the point where I absolutely refused to accept any records processed by FBI SA T.Ne 

Goble, a lawyer/ iis 
    

  

x because he asserted spurious claims to exemption 

and withheld unjustifiably. He was removed / but the harm he had done was not x=mmtin 

remedied. In addithon to what I wrote the FBI, I made a few notes for my comsel 

having to do with noncompliances.o Despite my having informed the FBI, of the flaws 

in its processing, as, for example, withohding of the public domain under 7(C) sisitx- 

and (D) claims, it persisted in them. I offered it the indexed books on the subjecte 

wubsichabeiemey It did not accept them saying it had them end was using them. The 

latter was obviously untrue or the FBI was engaging in improper withholdings 

deliberately. I finally gave it and the Department a copy of the consolidated 

indexes of all the books and it never used this index, eithero 

It is my letters to the FBI that the prelaw student was to use to prepare 

a short, chronological list of my complaints about withholdings. Most of her items 

typing, me/k dig dk adt oy dhe cam nen icetupd 

In finally accepting the consultancy, as 1 had indicated before then, I stated 

Fy
 

were about three lines o 

I could not possibly review 60,000 pages again and would heave tp limit myself to 

Mm 

my letters to the FBI and any other pertinent information my brief notes to my 
a 

2



bL 

agree By, 
counsel, BHEASHAXE This was clearly understood fart there was no guestion about ite 

Bocause no purpose was served in doing over again what the student had done, which 

the FBI's clerks could have doné much more rapidly, it is obvious that I was expected 

to use my knowledge in explanations, which is what I did. I was as fully informative 

as I could bee 

For a11 his knowledge and experience —- he was approaching retirement -for all 

the information and assistance others in the FsI coudd provide, and for all his 

knowing what was obliterated on the records provided to. mes Beckwith and the F2I 

were not able to fault the list, except by khexugenex swearing falsely and using 

phony documents, and I caught him at that. Thee was even less chance of faulting 

my much more detailed consultancy report, and this is where the defendant's problem 

tha MWh id 
is. Thet report established that at the very least records required 

ee Le 
reprocessing. This was later testified To(by the “ epartiments director of xE@Rkicx 

Quinlan J, Shea, Br, 
FOIPA appealsYwhen he testified as “Ge own expert witnesspy after 

exis thoxprosessudxmyuterkaisxanitx     he examined his copy of my report and 

exaxinatzkheaxs¢x FBI's copies of the refords disclosed to me. When he had questions 

I answered them, I provided him with copies of records, those disclosed by the FBI 

and others. I took all the time required, without thought of peyment for it, after 

the judge asked me to cooperate with him, awd thi ho muh fume. 
\ wo mau rn dina 

On cross examination Hr. Shea was asked about\tihe very extensive withholdinga, 

———— ei 

particular ‘skiers under 7(C) and (D) cleims, He replied, es want to thank you 

  

for asking that question, Mr. Lesar. I'm under oath. The answer to your question is 

I'd put them back ine"(Transcript, page 30) 

Refexencses Statementtin the government's brief relating to what I was supposed 

to do in the consultancy, aside from being untruthful, are inconsistent with each 

o&her. One of the referenes to cumxniiupuibdiskx what I was supposed to do is, 

exci @ions and 
"for lrg Weisberg to prepare a detailed, non-narrative list_of the/withholdings wm 

  

@ the NURKIN files GE@ released to lir. Weisberg."(page 7, emphasis added) This 

is more or less repeated (on page 36), where it also is made to appear that I did not 

do what I was expected to doy, as "defendant wanted a non-narrative list of the deletions



( PLALUVLLL Was CONTESTLUge ~ 

. hed 
plaintiff was contesting." (Why anything ta at all was required when Ilprovided 

exactly this information on almost a weekly basis is never stated anywhere. ) 

this is enlarged upon, 

‘On tho came paseV "derendant simply wanted plaintiff to specify what deletions he took 

issue with as he was required to do by an earlier stipulatione (The latter statement 

is entirely untrue. The stipulation pertained to the field office HURKIN records only 

and with regard to them, I was not required to do anything at alle The stipulation 

merely statedt~g@ that I did not waive my rights to conplain about the processing y he [alt fue 

rufvilo end that the FBI recognized my right to do thate) 

Harlier, however, the brief states that lt was to do more, to "specify the 
records 

material he (I) wanted." (page 5) “his clearly refers to materiel not disclosed, 

not to excisionse 

iis entirely inconsistent with limitation to a list)ze "so that he 
a 

ea of his innumerable objections to 

      

  

   

    

Weat 

could give it (defendant) a more precise if 

There is no apparent way in-whieh this the Department's release of information, 

as the FBIHQ MURKIN records 

> on an almost weekly basis, % ARZRLIEZ DOLE ANB 

  

     

“ 

be done in a "non-narrative list" and if this were what was wanted, there was nok reason 

. ie aho (in wv Ho 
not to use what + provided regularly, in writing, as the records were released. Or to rear, 

hire me as a consultant to do it all over again and pay me "generously," ilirse 

Zusmen's word th the court, for doing it ali over againe



Likewise each and every allegation that I knew and should have known that there 

was no agreement is falsee 

"Plaintiff should have realized that further terms needed to be agreed xB 

upon before proceeding (sic) with the consultancy work," the representation of 

page 33, flies into the face of the fact that the defendant asked me to start work 

immediately and knew I did that very day and the fact that I kept the defendant 

informed of my progress regularly. The defendand knew I was working on the consul- 

tancy and never once told me not toe Moreover, when the judge accepted the assurance 

__—___ 
that I would be paid yegutar "generously," I had no reason to have any doubts at alle 

Nor did I when the judge did not at any point thereafter , ziaekn on all the occasions 

The cpnsultancy was referred to, indicate that there wa$ anything irregular in the hJaf- 

agreement she had virtuakky forced me into as a means of speetling up the Lawsuit.“ Sot 

Without actually stating that I did keep the defendant informed in letters (and 

in person and through counsel), the brief states that I, "in several of these letters, 

recognized that no agreement had been reached on at least two issues? megiupoaeeatx 

duration and compensation for his consultancy worke"(page/6) 

One of these representations is false, the other is a distortione The judge 

had left me without dombt that 1 dhents be the defendant's suumsukukx 

consultant and from that moment on I never questioed this or had doubt about it or 

reason to believe I should have any doubts. I know of no reason why I should have 

doubted that the judge knew what she was doing. It is true that the compensation was 

not initially specified, and it is true that I wrote to aske But this is not at all 

the same as my having any reason to believe that there was not any agreement, parti- Ihot 

cularly not because the defendant never once even suggefted this and kept presssing rg 

the dpm oot Bla \ Aath (2's 
me to finish up and provide my report. 4lso, before Iong w specific sum d and I accep 

There are other unfaithful represelitations thes 

  

Sere br SSA a Sete EPG o 

One is that the defendant could not agree to "an unlimited number of hours of 

this work."(page 9) lMirse Zusman's selfOserving testimony, which even the district 

court did not believe was truthful, is quoted (at page 19), sehen said +% 
g 

 



Throug)put this period, the defendant never even suggested that there was no 

agreenent or that working out detail was a prerequisite. All defendant's representations 

—_—_~s 

were the _dexx exact opvosite, inepuding pressures for me to complete iz 

(he borLubtr



Bb 

pwd 
Wt wa 

The judge, on several occasionsy/ stated explicitly yhat I would be paid and on one 

occasion specified the lowest rate she would be willing to considers



/ 

there was no agreement because "what was, gleking" included "the approximately(sic) 

number of hours for which }r. Weisberg could reasonably expect to be compensated." 

In another formulation (at page 33) "the parties never agreed upon the duration" 

of the consultancy,( emphasized by making it a heading lower on the seme pages 

"The Amount of Time gn the }# Consultancy Was Never Agreed Upon." The text following 

adds an irrelevancy, there never having been any such question, "Defendant never 

consented to plaivtiff's spending an unlimited number of hours on the alleged 

consultanctt."(Thpis is the only such use of "alleged.") igd on the next pages 

"Defendant and plaintiff never agreed to the amount of time to be spent." And on 

the next page, "the amount of time involved in the consultancy need(ed) to be 

worked oute" 

Conspicuoysly, the experts in civik law in the Civil Division do not include 

any claim that they ever raised any such question or ever asked for any such inform 

ation and were refused ity or even had any reason to befieve that "en unlimited 

number of hours" was involvede 

The nature of what Lfwas to do made it impossible to provide an estimate at the 

outset. Until I collected and reviewed a11 the raw material, there was no basis for 

ig anny fopalf 
meking any eatimate\eed aalctag for one. THES® etters and notes al relatd to some 

cain inte cafe o However, what 

  

60,000 pages of records. 

avoids and is in the case record is the fact that the very moment I reached the point 

et which I believed I could provide a reasonably dependable estimate, when I completed 

this initial review, without ever being asked I did provide a written estimte and 

- : ® 
it was 98 percent accurate when 1 completed the consultancy and filed the Sto 

and 

The defendant raised no objections é mo questions,-did-not—respend 

after receiving this written estimates 

tot 
In addutuon, the defendant had virtually 100 percent of the raw material I was 

to use and thus was able to make a rough estimate of the time that would be involvede 

chit ———" 

It never complained about the time that was required, eithere +t is per probable thay 

I actually spent more time because I have never had occasion to keep such records and



without doubt forgot to recordg sous of the periods of time, 

  

The brief misrepresents the meaning of a statement by the court 

  

     

      

   
   
   
   
   
      

    

na MT is true that the consulté fey 

F aeresnént: fell. apart ‘and that was be wifortmate®."( nage 12) That the court did not 

“* mean there had not been any such agreement is clear by ns court' scSubsequent 

    

   
    

     

  

   
   

_ Statements mast The court meant only that the Department was not thu leny » to its end. 

clear indications that the hoped—for agreement with plaintiff had ‘fallen apart,’ 

M're Lesar submitted two lengthy 'reports'" to beh both defendant, ' s counsel and the 
SEMA RAA < 

“director of ¢ appostgt That the ¢ defendant | knew this and that it took 62 hours to type 
  

Even the brief cannot hide its and the defendant's deliberate misinterpretation 

of what the Ccourt had in mind. kaesuesyxusxthe 

  

< The brief states(page 13) that the 

court stated two months later "certainly plain plaintiff is entitled to a reasonable 
—— 

amount for the agreement the with the Goverbment for his consultancy activities." 

page 13, emphasis added) 
  

  Pn 
my two consultancy reports is acknowledged on page 14 ("...claimed compensable time 

of 204 hours and 53 minutes plus $50.31 in expenses" afi. and " secretarial expenses 

of for his wife amounting to 62 hdirs and 20 minutes."mphasis added.) 

/this is #% repeated (on page 35), "seoreports which he submitted two weeks after the 

  

  

\ district court acknowledged that the consultancy had fallen apart." (The brief also 

misrepresents in stating that my counsel agreed with its interpretation of this 

A
T
A
 

ia
 

Ranguages | which he never did.) 

Phe court : stated copeatedly that thews had been an apreament and that if not paid 
ES 

voluntarily and sooner I would be paid at her order at the end of the lawsuit.



The brief states that defendant's counsel poss proposed _to ) 

poopomed Ser "arrange a meeting between lr. 
~~ 

Schaffer and plaintiff and his attorney" and thecbriei-stabes that this "meeting 

took phace as scheduled." (page 10) Thighis falseo 

There never was any such neeting. I x subponeed Mro Schaffer, he ducked the 

suopoena by having the marshel's told he was out of town when he wasn't, ily 

counsel then notified him of the calendar call that morning and of the duces tecum 

provision, and “r, Schaffer appeared in court without any of the | Heer subpoenaedo 

An Lely 

It is conspicuous that he never een suggestgs to the court that he or the defendant 

considered that there was no agreement. All he sald is diametrically the opposite. 

The claim that the defendant did not use my consultancy report is fals@ and was 

known to be false when it was uttered and refuted in district court, with no effort 

made to rebut my refutation. The brief state (page page 33)) 

“that "the defend. nt did not use plaintiff's 
* Bal 3 3 

work and dervived no benefit from it." (pager 16)) 

whe he Zot one—of the setss—6£ copies) Huw 

he brief acknolfredges that the director of the appeals office accepted and kept 

  

     

  

a copy of each section of the consultancy refprt (on page 12), *acktly the brief also 

admits that ih open made us of my consultency reports (page 34.) in stating, wider 

the untruthful heading, "Defendant Did Not Receive Any Benefit "rom Pla We ted Work," 
he 

that "rf Shee acknowledged receiving and reviewkng(sic) the reports." I kes 

what [ stated out of content to misrepresnt its meaning, "pleintiff himself es 

admitted in a previous effidavit that the defendant Civil Division and FbI did not 

use his report." (The actual quotation of my affidavit here does not say exacey 

thise As quoted I stated that "After daz “joe I provided my consultancy report, neither 

the Civil Division nor the FBI ever addressed it."(emphasis added) It also quotes 

that affidavit as steting that the Civil Division "i onore(é) my consultancy report 

and its specifications of noncompliance." \empha-is addged)


