
"Travel costs" 

An example of the just plain dirtiness, of complete fabrication to incite 

prejudice, of the stating of what was known not to be true and of alleging what is 

not ib any way in the case record that charscterizes the government's brief is its 

itz (in all cases uttered without citation to the case regrod ) reference to what 

in keeping het records my wife recorded as "travel costs." This item was explained 

in full, under oathy and the derentsl Ria not aeltce fftestion ata The 

unquestioned explanation is full and complete and therefore was not questioned. 

Instead of raising a single question before the district court the defendant now 

argues, misrepresents and slurs, 

After arguing what is not truthful, that this was "protracted, unproductive liti- 

gation" that I delayed when the record is clear that the defendant is responsible 

for those delays, and adding what is entirely false, that all I received "is 

essentially fais duplicative or nonresponsive material," the brief argues that 

the already reduced costs that were understated to begin with "must be substantially 

reduced" and especially, “under any circumstanxes, the court's indiscriminate (sic) 

award of 'travel costse% ' (page 21). Still without giving the relativelypinsignificant 

sum involved the award is again described as "exhorbitant" with only one item 

mentioned, "plaintift' siftravel costs." (Page 39) 

As the authors of this brief let their passions and imaginations flow while 

ee nent 
wind driving to their climax, this was embellished? at the very end: 

“seoto the saixtiatextent that plaintiff's presence japeemeck was not required 

in court because he was testifying, he should not be allowed to recover his travel 

    expenses. Xx Tinker xWuEXVE NYRR EEEXooe there was no need for plaintiff to be 

in court 

present at all times ..othere is no basis for an award covering travel expenses of 

close} (Page 67) 

a non-attorney client who choses to keep Match on his attomey." Then there is a 

long footnote 

The court's award was not "indiscriminate." The court requestdcand received
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attestations, copies of who were delivered to the defendant, who raised not a single 

questions How this minor part of the award is "exhorbitant" in any was is not stated 

but ig expected to be assumed from the prejudicial and untruthful formulations. 

It sippy is not true that I was "present in court at all times" or that the 

costs were for this purpose. It also is not true that these are the "travel expenses 

of a non=-attorney client who choses to keep close watch on his attorney." Nat only 

was no question raised at district court, there is absolutely nothing in the record 

to warrant this inflamatory and prejudicial fabrications 

The long footnote (pages 67 and 68) adds that "to the extent that the 

  

documentation reveals anything, it reveals that plaintiff's seek charged the 

Gover ment for renting a car to deliver documents to his counsel. «ein short the 

Government clearly has a right to know what ‘litigation costs' it is paying for." 

Obviously, if the government ever Mad any «sei questions it would have raised 

Lye Mh / { 
them\kefore the district courte 

The only item singled out in all rhetoric is a single car rental the 

need for which was well known to the government and its counsst}— 

Moreover, if any clain had been made foryal the time I was present at court, 

which was not and the govenment knows it was not "at all times," it is obvkous that 

the costs would have exceeded those for a trip to Alaska. 

Before this case was filed I was ¥ hospitalized for serious circulatory impairmmentse 

I was thereafter hospitlaized for surgery three times, the last two for serious and 

sometines fatal emergencies." In all this time I was limited in what I was permitted 

to do and for most of the time it was not possible for me to drive my own car to 

Washington. (I live outside the city of Fredericl, Haryana | For some of the time 

it was posséible for me to vuse Greyhound. When this was no longer safe and possible, 

ZL rented a car (mine ts 19 years old and carries one-driver insurance) so thet a 

student who was then helping me to drive it to Washington. There simply was no other 

way what I had to deliver could be delivered. The account of costs shows cleqrly that urkd\>
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other means were used, including the mails and Greyhound package service. Moreover, 

the court requested that I cooperate with the apveals office, and I did in all possible 

ways, for which the director ofntkte office "and me Rieter for the 

govermient. That also sometimes required my sean bia 3 arranged that to be 

following calendar calls. 

@ne of the means by which the government protracted this litigation is to delay 

filings so that they would not reach me until imam a day or so before response to 

them was rquired required. Indeed, when the court directed the governnent to 

send copies of filings directly to me so that I might have some time to assist 

my counsel and prepare BErERseetSy Pounged agreed to and then never once did, for 

yearse Un one occasion, when the government submitted a knowingly falsely -sworn 

affidavit, illuminated with phony documents, it was délayed so that ordinarily 

it would not have reached me until after that calendar call. By accident it did reach 

me, all two inches thick of it, on the Saturday before a Monday calendar call and 

by my being in collet for that calendar call I was able to present the proof that 

the afiidavit was falsely sworn, was illuminated with phony documents (pe 1 proved 

copies of them and the authentic documents) and the court banished that FBI SA who 

Was case gupervisore 

As an alternative to this particular stalling tactic the government delayed 

its filings even longer and then hand-delivered them in the courtroon prior to the 

beginning of the calendar call. 

Moreover, there were always questions about the claims to excisions, on which, 
goverbment's its own 

despite the lavish seif=praise the appeals office found for me and against the 

defendant (and after a short interval the director of appeals was removed by 

assignment to a different duty). This required that I deliver copies of the records 

not only to my counsel but, as the case record reflects, to the court and to the 

defendant. 

I live in the country and have rural mail service, delivery and pickup tex



at the same time. Normally, my communications with my counsel were placed in my 

box and picked up by the rural earrier. This included affidavits when there was time. 

When there was a rush end when mail or Greyhound would suffice, I had the travel Ww) 

cost of mileage from my home to and from the post office or the bus race gual 

For the most part my actual mail costs are not included, as much of my other 

have never had 
costs are not. This is because I uxxmatxummd to keepingxsuch expense records and 

at the pace at which I work, never gave such things a thought. 

The government does not question the charge for postage or Greyhound package services 

it questions this item, only now and with a clearly dishonest, inflamatory and 

prejudical formulation, for the sole purpose of inflaming and prejudicings 

Although it long had been the government's practise to mail at the last minute 

or hand-deliver in the courtreom, when it was not possible for me to deliver what 

my counsel required before sessions and they were then hand—deliv red to the 

government, its counse] waxed indignant and complained loudly, as the case record 

shows - when it had long done the same thing and it had made any earlier response 

impossible. 

Actually, part of this cost represents a distinct value to the government. I 

did an enormous amount of work mt for it, pursuant to the court's request, without 

charge or asking for any payment, the extent in paper alone running close to two 

file draverse Aside from providing my own knowledge and records to the appeals office, 

it also had the services of my then assistant free, for she is the one who then 

tended my files and did such things as the searching of theme 

The government's brief rambles on by referring to delivery costs as "truly 

remarkable expenditures" wgich it alleges are not “reasonably incurred." (“age 68) 

and alleges agaih, knowing it to be untrue, unjustified and not in the record in any 

event, that my costs for such things as "personally monitoring the efforts of" 

ny attorney, This is, additionally, salnderouse 

As the government also knws very well, at the request of the court I also met



repeatedly with the FBI at its offices. There were times when xk I was so weak and 

ill I could not walk to its offices from a parking space, and the FBI and its counsel 

know very well that it parked my counsel's car ‘inside the FBI buiiding so I could 

meet with it. The FBI got paid for that time, I did not, and 1 provided ity too, 

with copies of records that were pertinent. If I had not had the "travel cost" of 

getting to Washington, I could not have assisted the FBI this way, at the court's 

request. I remember one occasion on which the appeals office kept me so late there 

was no bud I could take and I had to take a cab fron Washington to my home. This, 

too, I emphasize was for the goverhment and at the request of the courte 

No charge is included for delivery of whatin itself represents a major cost 

requested of me by both the court arid the governnent! s appeals director, about 

two full file drawers of mat -rial consisting of memoranda prepared from my subject 

matter expertise and copies of documents and the postage alone for this volume of 

hailing is a not inconsiderable sum. (Sqmexwsaxhxoi-tekiveredtowhenxtxuasxtnzxz 

Waskingtonzfaxcthecatherzutabedxpurposesx)xx Tha amount of time entailed is obvious 

considerable. 

Insert on 4 after line 4 

There were times when I could get others to take what my counsel required to 

Washingtons On thosemooccasions - and I doubt these are included in the claim — 

I had the ietivare cost of taking thepackage to = perrsons who carried theme 
an. 

There then was no postage or any other charge, aithemgk my counsel, as with Greyhound 

had to pick these packages up, which took his time I have not seen in his itemizatione
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plaintiff reasonably should have realized that no agreement had 
t 

been reached, and the Department did not benefit from plain- ‘ 

tiff's work product. 

The district court erred grossly, however, in awarding 

plaintiff $93,926.25 in attorney's fees and $14,481.95 in 

litigation costs for this protracted, unproductive litigation. 
  

woe ee 

Plaintiff, who commenced litigation on his enormous administra- { al | 

tive request of December 23, 1975, one day after filing it with | [ 

the Department, satisfies neither the eligibility nor the 

entitlement prong of the FOIA fees and costs provision, 5 

U.S.C. 552(a)(4)(E): he received essentially duplicative or non- 

responsive material from this litigation, while receiving 

approximately 45,000 pages of original, substantive material 

through the administrative process. Moreover, even assuming 

arguendo that plaintiff is entitled to an award, the district 

court's award must be substantially reduced, since the court 

failed to deduct attorney time spent on unsuccessful or 

unproductive matters and awarded a vioLly unwarranted fifty 

percent premium. Finally, to the extent that the lodestar fee 

award is reduced, the court's exorbitant costs award must be 

reduced correspondingly. Under any circumstances, the court's 

indiscriminate award of "travel costs," xeroxing expenses and 

long-distance telephone costs to plaintiff is especially 

egregious and cannot be permitted to stand. 

)/ 21 - 

 



Even assuming arguendo that plaintiff satisfies the basic 

criteria for an award of fees and costs, it is clear that the 

court's award of $93,926.25 in fees and $14,485.91 in costs was _ 

grossly excessive, especially in light of the court's own 

recitation of the numerous motions filed by plaintiff which it 

denied. R. 263, pp. 8-9. National Association of Concerned 
  

-Veterans v. Secretary of Defense, 675 F.2d 1319, 1327 (D.C. 
  

Cir. 1982), requires the district court to deduct plaintiff's iid 

unproductive time and time spent on losing Lnnes. It is simply uw 

inconceivable that only seven hours of the 791.9 hours of 

plaintiff's time on the merits were spent on "truly fraction- 

able" unsuccessful matters. Moreover, the district court's 

award of a fifty percent multiplier in this case was totally 

unwarranted; accordingly, at the very least, the district 

court's award must be substantially reduced. | 

Finally, to the extent that plaintiff is not entitled to an 

award of attorney's fees under 5 U.S.C. 552(a)(4)(E), he also is 

oh not entitled to an award of costs. Assuming arguendo that plain- 

ub 3 
4 AMA, 

tiff is entitled to any costs, the court's exorbitant costs 

yy award of $14,481.95--including plaintiff's travel costs--must be 
‘ Me Se encom er 

aes significantly reduced. 

int’ 
A. Plaintiff Did Not "Substantially Prevail" In This 

Litigation. 

It is well established that, in order even to be eligible 

for an award of attorney's fees under the FOIA, the plaintiff 

must “substantially prevail" in the litigation. 5 U.S.C. 

552(2)(4)(E); Church of Scientology v. Harris, 653 F.2d 584 

Lis 
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fee award, his costs award must of course be eliminated or \ 

reduced correspondingly. In any case, however, the costs award: 

is excessive and must be substantially reduced. | 

Assuming arguendo that "litigation costs" in 5 U.S.C. 

552(a)(4)(E) are not limited.to "court costs" under 28 U.S.C. 

1920 and Rule 54(d), Fed. R. Civ. P., the fact remains that the 

court's award was excessive. Plaintiff's "travel costs," in 

particular, must be reduced: to the enient Gok plaintiff's 

presence was not required in court because he was testifying, he 

should not be allowed to recover his travel expenses. Plaintiff 

was represented by counsel, and cheve wae no need for plaintiff 

to be present in court at all times. Since fees and costs are 

not available for duplicative attorney appearances at status 

conferences, there is no basis for an award covering travel 

expenses of a non-attorney client whe Shogses to keep chose 

watch on his attorney. This duplication of effort also 
ee 

necessitates a further reduction of the district court's award 

27 

  

  

for xeroxing expenses and long-distance telephone calls. 

  

27 We note further that plaintiff's documentation regarding 

his "litigation costs" is so abstruse as to be virtually incom- 

prehensible. See, e.g., Lesar Declaration filed January 31, 

1983; Affidavit of Lillian Weisberg, filed August 23, 1982. We 

do not believe that such vague "guesswork" documentation satis- 

fies the requirements of this Circuit. Cf. NACV, supra, 675 

F.2d at 1327 ("contemporaneous, complete and standardized time 

records" required for attorney's fee award). To the extent that 

plaintiff's costs documentation reveals anything, it reveals 

that plaintiff charged the Government for renting a car to 

deliver documents to his counsel (Affidavit of Lillian Weisberg, 
; (CONTINUED ) 
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CONCLUSION 

For the foregoing reasons: 

(1) The decision of the district court granting summary 

judgment to defendant and dismissing plaintiff's FOIA claim 

should be affirmed; 

(2) The decision of the district court denying plaintiff's 

motion for a consultancy fee should be affirmed; and — 

(3) The decision of the district court awarding plaintiff 

attorney's fees and costs under the FOIA, 5 U.S.C. 552(a) (4) (6) 

should be reversed; alternatively, the issue of fees and costs 

  

ay (FOOTNOTE CONTINUED ) 

filed January 31, 1983, 92); the district court apparently 

accepted this as a "litigation cost [ ] reasonably incurred." 

In short, the Government clearly has a right to know what 

"litigation costs" it is paying for. Not only do plaintiff's 

vague costs submissions violate that right, but they reveal 

truly remarkable expenditures which cannot be characterized as 

"reasonably incurred litigation costs" by any stretch of the 

imagination. 

Furthermore, plaintiff clearly is not entitled to any costs \ wh 

regarding litigation on the consultancy issue, an issue on which bu a 

he clearly did not prevail. We are aware of no indication in ' WwW Wor 

plaintiff's documentation of any attempt to ferret out filings 

regarding this issue. 

Thus, it is clear that plaintiff's "laundry list" of costs 

is profoundly abusive of the costs provision of the FOIA. 

Plaintiff's documentation indicates that the district court [ [ 

awarded plaintiff costs for, e.g., personally monitoring the WV L j 

efforts of his attorney and for renting cars in order to deliver l ‘rhs 

documents to his counsel. This award cannot stand. ‘ 
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