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STATEMENT OF ISSUES* 
  

1. Was the District Court's finding that plaintiff "substan- 

tially prevailed" in this litigation within the meaning 5 U.S.C. 

§ 552(a) (4) (FE) clearly erroneous? 

| 2. Did the District Court abuse its discretion in awarding 

plaintiff attorney's fee and costs pursuant to 5 U.S.C. § 552(a) 

(4) (E)? 

  

*This supplements the statement of issues set forth in Weisberg's 

opening brief as appellant.



COUNTERSTATEMENT OF THE CASE* 

I. BACKGROUND 

A. The Requester 
  

This case arises under the Freedom of Information. Act 

"FOIA" or "the Act"), 5 U.S.C. § 552. The requester, Mr. Harold 

Weisberg ("Weisberg"), seeks records pertaining to the assassination 

of Dr. Martin Luther King, Jr. 

“Weisberg has had a long and varied career as investigator, 

journalist, intelligence analyst and author. He has had a great 

deal of experience investigating political violence. In the late 

1930s, as an employee of the Senate Labor and Education Committee, 

he investigated labor violence in Harlan County and Laurel County, LAA - 

  

Kentucky. In connection with his work for this committee or 

thraugt: his writing, Weisberg has worked with the FBI and several 

Sivricdous of the Department of Justice. March 23, 1976 Weisberg 

Affidavit, #4. [R. 10] On one occasion the Department of Justice 

borrowed him for four months when an aide to the Assistant Attorney 

General of the Criminal Division selected him to act as an expert 

on duces tecum subpoenas in the Mary Helen case. This case involved 

the indictment of over 60 Harlan County coal operators and deputized 

gun thugs. [R. 29 at p. 144] 

  

*This section supplements the Statement of the Case in Weisberg's 

opening brief. Although a conscientious effort has been made to 

avoid repetition, some overlap is inevitable. Additionally, the 

facts have been organized differently in some parts. to stress dif- 

ferent aspects of the case.



During World War II, Weisberg served as an intelligence 

analyst for the Office of Strategic Services ("OSS"). As his first 

job there, he was asked to handle the case of four OSS employees 

who were thought by the ehiet of OSS, General William S. Donovan, 

to have been wrongly convicted. Working from records that had been 

ignored, largely the lawyers' records, Weisberg succeeded in estab- 

lishing that they had been framed by the Washington military police. 

Six weeks after Weisberg undertook the assignment, the OSS employees 

were freed. [R. 29 at 145-146, 204] 

In another case, Weisberg was given a 48-hour deadline to 

produce proof why ships that had been seized were being held as 

enemy ships. He succeeded by producing, in one afternoon, records 

that had been ignored by other Government employees. Id. at 147. 

In 1940 Weisberg gave the FBI records on an extremist right- 

wing plot to overthrow President Franklin D. roosevelt. [R. 168, 

Exh. 2 at 19] | 

On several occasions Weisberg worked for the White House. He 

provided President Roosevelt with some of the material he used in 

a fireside chat on Nazi penetration in Chile and plans for a Nazi 

putsch. [R. 29 at 147] His last job with OSS before he got a 

military discharge was to start writing the secret intelligence 

history of the OSS. [R. 29 at 206] 

  

2/ The FBI turned Weisberg's materials on the "Silvershirts" 
and the Chief of Staff, Mahlin Craig, over to the Criminal 
Division of the Department of Justice. Although records ob- 

tained by Weisberg under the Privacy Act show that the Depart- 
ment returned these records, of which there are no copies, to 

the FBI, the FBI says it cannot find them.



Since 1963, Weisberg has devoted himself fulltime to a study 

of political assassinations, specifically those of President John 

F. Kennedy and Dr. Martin Luther King, Jr. He is not, however, "in 

quest of a whodunit." Rather, he considers his work "a broad study 

of some of the basic institutions of our society, particularly 

those that provide our defenses in Justice." [R. 29 at 147] 

In addition to being recognized by scholars as the leading 

authority on the assassination of President kennedy ,~” Weisberg is 

also an acknowledged authority on the assassination of Dr. King.” 

His work as investigator for James Earl Ray's postconviction law- 

yers was largely responsible for obtaining Ray a two-week eviden- 

tiary hearing in 1974 on his federal petition for a writ of habeas 

corpus. June 30, 1976 Lesar Affidavit, «8. [R. 23] 

B. Purposes of Lawsuit and Uses of Information Obtained 

Plaintiff instituted this lawsuit to obtain materials for 

5/ 
a book on the assassination of Dr. Martin Luther King, Jr. A 

principal objective of the lawsuit was to secure the release of 

  

3/ See Brief for Appellant/Cross-Appellee Weisberg ("First Weis- 
berg Brief") at 5-6. . 

4/ The Department of Justice ("the Department" or "the Govern- 

~ ment") recognized Weisberg's expertise on the subject by 

hiring him as its consultant in this litigation. As Deputy 

Assistant Attorney General William G. Schaffer acknowledged 

at the May 24, 1978 status call: "He is clearly an expert 
in the subject matter. ..." [R. 73 at 2] 

5/ As of April, 1976, Weisberg had completed approximately two- 

~ thirds of this book, his second book on the assassination of 

Dr. King. He laid his draft aside to await the information 

to be released in this case. [R. 29 at 176] He plans to 

complete the book when this litigation has ended.



§ 
| 6/ 

basic evidence of the crime and the FBI's investigation thereof. 

In addition to publishing a book which he anticipates will 

"make available to the public much information which is not publicly 

known or, if public, has not been properly evaluated," Weisberg has 

arranged for the materials obtained through this lawsuit, as well 

as his extensive other files on the assassinations of President 

Kennedy and Dr. King, to become part of a university archive when 

he dies. Thus, they will become a permanent and public record 

7/ 
avaliable for use by students, scholars and the general public. 

August 10, 1976 Weisberg Affidavit, qd5-6. ([R. 27] 

Some materials obtained from this lawsuit have already been 

deposited with that university. Duplicates of some of the records 

obtained from this litigation, including the entire files on the 

  

6/ Weisberg's second request, submitted December 23, 1975, also 

included other materials pertinent to the King assassination, 
such as FBI records on the Memphis Sanitation Workers and the 
Invaders. The Memphis Sanitation Workers engaged in the 
strike which brought Dr. King to Memphis originally. The 

Invaders were a group of young black radicals who precipitated 

the violence which led to Dr. King's return to Memphis on 

April 4, 1978, when he was shot. Weisberg provided leads to 

Newsday reporter Les Payne which resulted in his breaking the 

story that FBI informants actively participated in the rioting 

which caused King to return to Memphis. October 7, 1976 Weis- 

berg Affidavit, 86. The Payne story on this appeared in the 

February 1, 1976 issue of Newsday. See attachment to Second 

Affidavit of James H. Lesar. [R. 23] 

T/ Weisberg has purchased more than 50 file cabinets to hold 

these records, which are stored in the basement of his home. 

Although Weisberg himself is no longer able to work in the 

basement area for health reasons, he has installed extra light- 

ing, a desk and a phone there so that students, scholars and 

members of the press may do so. All records are preserved 

exactly as he receives them. Extra copies of the more signifi- 

cant records are made and filed by subject. From this large 

file he provides information to others who request it, includ- 

ing the press. July 29, 1982 Weisberg Affidavit, 18. [R. 255]



Invaders and the Memphis Sanitation Workers Strike have been de- 

posited with two colleges and are in use by their students. Indeed, 

a number of scholarly uses have already been made of the materials 

which Weisberg has wade, available. Some of the materials are used 

in seminars and teaching, and at least three "honors" papers have 

been based on these records. July 29, 1982 Weisberg Affidavit, 

qil6é. [R. 255] 

Drawing on information obtained in this lawsuit, Weisberg 

has assisted the news media in their projects and stories on the 

King assassination. This includes the wire services and a number 

of large newspapers, some of which have their own syndicates and 

syndicated the information widely. These newspapers include the 

New York Times, the Washington Post, the St. Louis Post-Dispatch, 

and Newsday, which is the largest nonmetropolitan paper in the 

country. Id., 12. 

Because James Earl Ray and his family are from the St. Louis 

area, the Post-Dispatch has additional interest in this subject. 

Weisberg provided it with copies of many of the records he received, 

including entire files, and it reported the information extensively, 

including syndication to other newspapers. For example, records 

on Oliver Patterson, an FBI informer, made a series of four page-one 

stories in the Post-Dispatch and many papers in its syndicate. Id., 

q13. 

Weisberg has provided information obtained under FOIA to 

the media even when he had reason to believe that he could not 

agree with what the media would produce (and did not). Id., 12.



Initially, he spent time with the staff of the House Select Com- 

mittee on Assassinations ("HSCA" or "the Committee"), provided it 

with records and assisted it as much as he could. The Committee's 

published hearings include a 50-page analysis by Weisberg of some 

of its evidence. In preparing this analysis, Weisberg drew on in- 

fornatton obtained in this litigation. Id., {13. 

The FBI's own records reflect the fact that the FBI initially 

planned to restrict the Committee's access to King assassination 

records to its eee Headquarters records only. Id. Subse- 

quently, in January, 1978, the FBI did make available to the Com- 

mittee at least some of — Field Office records provided 

to Weisberg in this action. — (The FBI proposed that a similar 

procedure be followed with respect to Dallas and New Orleans Field 

  

8/ "MURKIN" is the FBI's acronym for its "Murder of Dr. King" 
investigation and files. 

9/ FBI Headquarters document 62-117290-509X, dated January 18, 

— 1978, reports that some 34 sections of the Memphis Field Of- 
fice records on the assassination of Dr. King were delivered 
to representatives of the House Select Committee on Assassina- 
tions on January 13, 1978, more than three and one-half months 
after they were provided to Weisberg.




