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1.

IN THE UNITED STATES COURT OF AFPPEALS i
FOR THE DISTRICT OF COLUMBIA CIRCUIT ‘

No. 82-1229

HAROLD WEISBERG,
Appellant/Cross-Appellee,
v..
U.S. DEPARTMENT OF JUSTICE,

. Appellee/Cross=-Appellant.

AND CONSOLIDATED Nos. 82-1274,
83-1722 and 83-1764

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR THE APPELLEE/CROSS-APPELtANT

QUESTIONS PRESENTED

Whether the district court correctly held in this

Freedom of Information Act case that the Department of Justice

had conducted an adequate search of its King assassination files

and that all of the Department's exemptions were valid.

2,

Whether the district court correctly held that plaintiff

and the Department had not entered into a consultancy agreement.

3.

Whether the district court erred in awarding plaintiff

$93,926.25 in attorney's fees and $14,481.95 in costs under the

Freedom of Information Act, 5 U.S.C. 552(a)(4)(E).

I thn
/]'\/\;\/\
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STATEMENT OF THE CASE

A. Nature of the Case.

In this action under the Freedom of Information Act
("FOIA"), 5 U.S.C. 552, concerning King assassination records,
plaintiff Harold Weisberg appeals the district court's orders of
December 1, 1981, and January 5, 1982, granting summary judgment
to the Department of Justice and dismissing the case after more
thgn six years of litigation. Plaintiff also appeals the dis-
trict court's orders of January 20, 1983, and Aﬁril-29, 1983,
insofar as they deny his claim for a "consultancy fee" and
reduce his claim for $267,516 in attorney's fees.

Defendant Department of Justice cross-appeals the district
court's orders of January 20 and April 29, 1983, awarding
plaintiff $93,926.25 in attorney's fees and $14,481.95 in costs.

B. Facts of the Case.

1. The Merits.

On April 15, 1975, plaintiff filed an administrative request
under the Freedom of Information Act ("FOIA"), 5 U.S.C. 552, for
information concerning the assassination of Dr. Martin Luther
King, Jr.1 The information requested fell into seven

categories:

S Plaintiff initially requested information regarding the King

. assassination in 1969. At that time, however, the information

" was unavailable under the broad law enforcement exemption, which
was amended in 1974.

Ml (LWM’ 1~ 14 67 -t /-7»2/,&&-&(&4{ L/% >
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1. The results of any ballistics tests. 3

2. The results of any spectrographic
or neutron activation analyses.

3. The results of any scientific tests
made on the dent in the window sill of the
‘bathroom window from which Dr. King was
allegedly shot.

4. The results of any scientific tests
performed on the butts, ashes or other ciga-
rette remains found in the white Mustang
abandoned in Atlanta after Dr. King's assas-
sination and all reports made in regard to
said cigarette remains.

5. All photographs or sketches of any
suspects in the assassination of Dr. King.

6. All photographs from whatever
source taken at the scene of the crime on
April 4th or April 5th, 1968.

7. All information, documehts or
reports made available to any author or
writer, including but not limited to Clay.
Blair, Jeremiah O'Leary, George McMillan,
Gerold Frank, and William Bradford Huie.

Plaintiff's administrative request was filed shortly after
the effective date of the 1974 FOIA amendments, at a time when
the FBI was inundated with new FOIA requests and government
officials were in the process of familiarizing themselves with
the new statutory scheme. The sheer volume of FOIA requests
occasioned a delay in the processing of plaintiff's request, and
plaintiff was so advised. R. 1, Exhibits E and F. On June 27,
1975, FBI Director Clarence Kelley initially denied plaintiff's
request Jor King assassination evidentiary material on the basis

of FOIA exemption 7(A), because James Earl Ray had a habeas

corpus petition pending before the Sixth Circuit. Plaintiff

- 3 =
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thereafter brought the instant action, before the Deputy —;¥

{

Attorney General had acted on plaintiff's administrative appealﬁ
On December 1, 1975, Deputy Attorney General Harold Tyler
decided "to modify Director Kelley's action in this case and to
grant acéess to every existing written document, photograph and
sketch which I consider to be within the scope of [plaintiff's]

2 R. 10, Exhibit I. The

request" with only minor excisions.
Deputy Attorney General also noted that the Department of
Justice did not have any material responsive tofplaintiff's
requested items 4 and 7. Id.

On December 23, 1975, plaintiff filed a second administra-
tive request, seeking information in 28 new categories with
numerous subcategories. R. 3. The following day he amended his
complaint to include his new request, thereby seeking to bypass
the administrative process. The Department therefore took the
position that plaintiff's initial complaint was moot, since the
Department had made available all the material it possessed that
was responsive to plaintiff's original FOIA request. The
Department also took the position that judicial review of

plaintiff's second FOIA request was premature and should be

stayed, since the Department had not had any opportunity to

2 Deputy Attornev General Tyler stated that he construed
plaintiff's request for photographs narrowly, in order to spare
plaintiff substantial expense. The Deputy Attorney General
added, however, that additional material ‘of this kind would be
provided if plaintiff were willing to assume this expense.

R. 10, Exhibit I.
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process the second administrative request. See 5 U.S.C. 552.
The district court, however, allowed the litigation to continueﬁ
and permitted the second FOIA request to become part of the
lawsuit.

For the next five years,-litigation focused chiefly on the MAA
scope of plaintiff's FOIA requests and the adequacy of the bﬂd&
Department's searches. During late 1976 and 1977, approximately
45,000 pages of material were made available to plaintiff, as a
result of the processing of plaintiff's second ;dmiﬁistrative

request. In August 1977, plaintiff and the Department entered

into a stipulation spelling out the Department's search

obligations. R. 44. Plaintiff continued to assert, however,
that the Department had not conducted an adequate search of its
records. Attempts to define the scope of plaintiff's requests

proved futile;3 thus, the Department released approximately

15,000 pages of Qonresponsive and/or duplicative material (e.g., %Aﬂk&

)
abstracts and indices of documents) simply because of the JQVM’Q

amorphocus nature of plaintiff's requests. Moreover, the

Department was forced to undertake numerous generally fruitless

searches for material that plaintiff claimed was in its

possession. The process1ng of plaintiff's FOIA requests alone
g /W{/ﬂ /WV( wrll vt (ol gt

C W L LLD/L\&,/( , ", CL/(\LZ/ZJV%W/[W
%% (/Wh'\ /?v(/(/éﬁ %Ll/l /1/\ w W
f&ﬁj X # Indeed, the Department of Justice even contemplated hlrlng ]

plaintiff as a consultant so that he would be able to specify
the material he wanted. See infra, pp. 6-15, 29-35.
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lcost-the taxpayers $181,059.73, exclusive of attorney time and f
numerous other costs. Seventh Affidavit of John P. Phillips, p.
.|

On February 26, 1980, the court issued a general finding
that an adequate, good faith .search had been made in this case,
and entered partial summary judgment regarding the scope of the
search. R. 150. Plaintiff, however, continued to seek further
se?rches and mammoth reprocessing of documents. Nonetheless,
after examining a Vaughn index and a supplementél Vaughn index,
the district court on December 1, 1981, conditionally granted
the Department's motion for summary judgment, upholding all of
the Department's claimed éxemptions. R. 223. On January 5,
1982, the court found that the Department had fulfilled all of
the conditions in the December 1, 1981, order; accordingly,.tﬁe
court entered a final order of dismissal on the merits. R.
231. The court subéequently aenied plaintiff's motion to feopen
the case. Order of June 22, 1982.

2. The "Consultancy Agreement."

As noted above, the Department of Justice actually

contemplated hiring plaintiff as a consultant in this litigation
so that he could give it a more precise idea of his innumerable

objections to the Department's feleases of information. The
proposed consultanc? never materialized, however, because the
parties never agreed on its terms.

The prospect of a consultancy arrangement first arose on
November 11, 1977, when Deputy Assistant Attorney General>

William Schaffer, several Justice Department attorneys and FBI

(ot Ondy "o
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representatives met with plaintiff and his attorney in
Mr. Schaffer's office. At that meeting, Mr. Schaffer explored
ways in which the Department could ‘accommodate plaintiff's
demands for further releases of information. He first proposed
giving office space to Mr. Weisberg in the Department of Justice
Building, then sending a paralegal to help Mr. Weisberg at his
home, and, finally, paying Mr. Weisberg as a Justice Department
consultant. See Hearing Transcripts, May 17, 1978, p. 3 and
May 24, 1978, p. 2. According to the affidavit of Departmen; of
Justice attorney Lynne E. Zusman filed in this case on May 12,
1978, Mr. Schaffer's consultancy proposal would have called for
Mr. Weisberg to "prepare a detailed, non—narrativé list of the
excisions and withholdings in the MURKIN files released to
Mr. Weisberg by the FBI." Affidavit of Lynne K. Zusman, attached
to Report to the Court, May 12, 1978, p. 1. (Zusman Affidévit).
Mr. Weisberg did not agree at this time to such an arrangement.
Affidavit of James H. Lesar, attached to Plaintiff's Motion Re
Consultancy Fee, May 1979, p. 3 (May 29, 1979 Lesar Affidavit).
Ten days later, on November 21, 1977, a meeting was held in
the court's chambers with the court, plaintiff and his counsel
and Justice Department attorneys present. According to plain-
tiff's counsel, the Department attorneys lobbied to have Mr.
Weisberg become a paid consultant. He refused tc agree to
undertake such a job until the court intervened. Then, when the
court "asked him if he would agree to do the consultancy, .

he said that he would." May 29, 1979 Lesar Affidavit, p 3.
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There followed a number of letters from Mr. Weisberg to \

{

Mr. Schaffer and other Department of Justice officials regardind

various matters, including the project that had been discussed
VA
on November 11, and November 21, 1977. Mr. Weisberg, in several ‘VG¢K

\
-Quw\s

r

3
of these letters, recognized-that no agreement had been reached
on at least two issues: The duration of and compensation for
his consultancy work. See May 29, 1979 Lesar Affidavit, pp.
3, 4. Finally Mr. Weisberg wrote on December 17, 1977:

Because of your continued silence I must now
insist upon a written contract.

May 29, 1979 Lesar Affidavit, p. 4 and Attachment 3. No such
written contract was ever formulated.
‘On January 15, 1978, there was a telephone conversation
between Mr. Lesar and Mrs. Zusman. Mr. Lesar has subsequently
indicated that Mrs. Zusman contracted to pay $75 per hour in
fees to Mr. Weisberg. Plaintiff's Reply, June 15, 1979, p. 2.
Mrs. Zusman's recollection'of this call, however, is clear and
unambiguous:
At no time did I ever discuss a specific
amount of remuneration or hourly rate pur-
suant to the general agreement of November
11, with either Mr. Lesar or Mr. Weisberg.
The reason I did not address the details of
such an arrangement was and is that it is not
clear to me whether in fact Mr. Weisberg has
evidenced a serious commitment to undertake
the work involved.

Zusman Affidavit, p. 2. Nonetheless, Mr. Lesar wrote Mr.

Schaffer on January 31, 1978 requesting payment for 80 hours of

consultancy work at the $75 per hour rate. Plaintiff's Motion
,, M U\
(RIS

e e e g e s tmee ftea e vmgme— e 5 e e =






