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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA

No. 82-1229

HAROLD WEISBERG,
Appellant/Cross-Appellee
V.
U.S. DEPARTMENT OF JUSTICE,

Appellee/Cross-Appellant

AND CONSOLIDATED NOS. 82-1274,
83-1722 and 83-1764

On Appeal from the United States District Court
for the District of Columbia

R APPELLANT/CROSS-APPELLEE WEISBERG

Preliminary Statement

Subsequent to the oral argument in the above cases, appelléé/
cross—appellant Department of Justice ("the Department"”) sought per-
mission to file a supplemental brief "concerning the issue of whe-
ther the Freedom of Information Act, 5 U.S.C. 552, requires the FBI

to search for records of third parties who have not waived their



rights under the Privacy Act, 5 U.S.C. 552a, absent a showing of
public interest in the information sought by the requester." The
Department claimed in support of its motion that Weisberg's counsel
contended at oral argument, for the first time on appeal, that under

Antonelli v. Department of Justice, 721 F.2d 615 (7th Cir. 1983),

pet. for cert. pending, S. Ct. No. 83-6312, Weisberg had in fact

demonstrated an adequate public interest in the material in qgues-
tion; that counsel based this assertion on two affidavits which he
had not placed in the joint appendix or referred to in his appellate
briefs; that, furthermore, he made this assertion on rebuttal; and
that the Department therefore had no opportunity to respond to Weis-
berg's public interest claim. Defendant-Appellee/Cross-Appellant's
Motion for Permission to File a Supplemental Brief at 2.

In addition to these representations, which create the im-
pression that Weisberg's counsel unfairly took advantage of the De-
partment at oral argument by addressing on rebuttal a matter not
previously raised, the Department's Supplemental Brief asserts that
affidavits which Weisberg filed in April, 1981 to show the nexus be-
tween individuals named in his December 23, 1975 request and the
subject matter of the King assassination "were filed in April, 1981,
more than a year after the district court determined that the FBI
had conducted an adequate search of its King assassination files[;]"
and that "[tlhus the district court has never had an adequate op-
portunity to focus on plaintiff's 'public interest' claim in this

case." Department's Supplemental Brief at p. 3 n.l.



These representations distort the record in this case and
thus require correction. To begin with, they take the remarks of
Weisberg's counsel concerning the public interest showing made by
Weisberg out of context, wrongly implying that he unfairly and
without basis raised a new issue on rebuttal. This is a case of
the pot calling the burnished silver chalice black.

Rather, Weisberg's counsel called the Court's attention to
Weisberg's showing on rebuttal because the Department's counsel
misrepresented the case record during his own presentation. This
occurred during the following exchange between Department counsel
and a member of the panel:

THE COURT: Well, is it your position, to
come back to the facts of this. case, of simply

providing a list of names without more will
not do?

MR. KOPPEL: That is correct, Your Honor.

THE COURT: And that that is all that was
done. Is it your position that that is all that
was done here? That there was so supplementation
so as to demonstrate any nexus at all?

MR. KOPPEL: That is correct, Your Honor. There.
is no indication that these individuals have any
meaningful role in the King assassination associa-
tion (sic).

1/

(Emphasis added) Oral Argument Transcript at 38-39.

Because the record in fact contains two affidavits which in

considerable detail establish a nexus between each of the individuals

iy Weisberg's counsel, having himself listened to the tape of the
May 8 oral argument, believes that the last word quoted in this
passage has been incorrectly transcribed as "association"
instead of "investigation." Additionally, the first question
put by the Court should read "that simply providing" rather
than "of simply providing.”



1isted in the December 23 request and the subject of the King as-
sassination, Weisberg's counsel sought to correct this misrepresen-
tation by calling the Court's attention to the public interest
showing that Weisberg had in fact made. He made no argument "under
Antonelli" or otherwise; he simply stated that the district court
had ordered Weisberg to show the nexus between the individuals
named in the December 23 request and the King assassination, and
that although he did not feel he was required to make such a show-
ing, Weisberg had complied with the court's order. Transcript of
oral argument at 53-54. (Hereafter, "0.A.")

The Department's assertions in its Supplemental Brief that
"[t]lhese affidavits were filed in April, 1981, more than a year
after the district court determined that the FBI had conducted an
adequate search of its King assassination files[,]1" and that
" "[t]hus the district court has never had an adequate opportunity to

focus on plaintiff's ‘'public interest' claim in this case,” also
distort the record. The district court's February 26, 1980 "Find-
ing as to Scope of Search" which is cited by the Department in sup-
port of this claim made no finding either that the FBI had adeguate-
ly searched all items of Weisberg's requests or that all relevant
materials were located in the FBI's "King assassination files." To
the contrary, with respect to the FBI's search of its Headquarters
records, the court limited its finding to stating that a proper

and good faith search had been made "for all items responsive to

n

plaintiff's request in the FBI Headquarters' Murkin files. . . .

[JA 477] And although its finding with respect to the search of



the FBI's field office files was not similarly limited, it later
found it necessary to modify that part of its finding when Weisberg
established that materials pertinent to the assassination of Dr.
King were located in non-MURKIN field office files. See December
1, 1981 order directing release of non-MURKIN materials in Memphis
Field Office files 100-4105 and 149-121, and three internal memoran-
da of the Savannah Field Office. [JA 587-588] At the hearing held
on August 15, 1980, thé district court made it clear that her Febru-
ary 26, 1980 "Finding as to Scope of Search" did not foreclose
issues regarding the search for non-MURKIN materials responsive to
Weisberg's requests. Referring to her February 26th ruling, she
stated that "we will not get back into the MURKIN files," but im-
mediately added:
Now I know that many of the things that you

are saying have to do with things not in the

MURKIN file and I am willing to go into all of

those things. . . -
Tr. at 12. [R. 1811 Thus, nearly six months after the date on
which-the Department says the district court closed all aspects of
the search issue, the court herself said it was open as to non-
MURKIN materials.

Nor is it accurate to state that the district court never had
an adequate opportunity to focus on Weisberg's "public interest"
claim. On April 6, 1981, the district court heard arguments on
Weisberg's November 15, 1980 motion to compel a further search.

That motion explicitly stated:



A central problem in this case is that

there has been no search at all for records

responsive to many items of plaintiff's re-

quests, particularly his request of December

23, 1975. Plaintiff has made this charge re-

peatedly throughout the long history of this

case. At the August 15, 1980, hearing a wit=-

ness for the defendant . . . confirmed it.
Memorandum of Points and Authorities in support of Motion to Compel
Further Search, p. 1. [R. 183] The Department simply chose to ig-
nore this issue and the remarks concerning the search issue made by
the district court at the August 15 hearing. The Department opposed
this motion solely on the ground that the district court's Finding
as to Scope of Search, as modified in part by its order of September
11, 1980 [JA 523-524], had settled the search issue. In so doing,
the Department mischaracterized the court's February 26th Finding
as having determined that a good faith search had been made "of FBI
files." Memorandum of Points and Authorities Opposing Motions (1)
to Compel Further Search and (2) to Disclose FBIL Field Office Rec-
ords Withheld as "Previously Processed" at p. 1. [R. 186] This
characterization eliminated the gualification on the court's Febru-
ary 26th ruling. The September 11 order did not parpert to settle
the search issue, nor did it do so.

In opposing Weisberg's motion to compel a further search,

the Department did not argue that privacy considerations barred a
search of the items of the requests which listed individuals. Never-

theless, at oral argument on April 6, 1981, the Department's counsel

invoked the Privacy Act as a bar without articulating any legal rea-






