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EDpWARDS, Circuit Judge: We ave asked in this case to
decide several questions concerning the scope of the duties
imposed on government agencies by the Freedom of In-
formation Act (“FOIA” or “the Act”).! The District
Court giranted appellee’s motion for summary judgraent
on the thecries that appellee had conducted a sufficiently
thorough search for documents subject to disclosure and
had released to appellant all of the materials required
by the Act. In reaching these conclusions, the District

15 U.S.C. § 552 (1976 & Supp. V 1981).
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Court upheld as reasonable an unpublicized Central In-
telligence Agency (“CIA” or “the agency”) rule which
had the effect of limiting the FOIA search to materials
in the agency’s possession on the date when appellant
made his initial request for documents. This ‘‘time-of-
request cut-off” policy was approved by the trial court
even though the agency failed to disclose any documents
to appellant until compelled to do so by an order of the
court almost two and one-half years after the original
time of request. The District Court also granted appel-
lee’s motion to dismiss from the lawsnit all records in
the possession of the CIA that had been obtained from
the State Department or the Federal Bureau of Investi-
gation (“FBI”). Finally, the District Court relied solely
on affidavits submitted by the CIA in upholding the non-
disclosure of a number of disputed documents under
FOIA exemptions (1) and (3).> Because we conclude
that the District Court’s rulings were founded upon mis-
interpretations of applicable legal standards, we reverse
and remand for further proceedings. .

I. BACKGROUND

The outcome of this case turns substantially upon
nuanices in its facts. Accordingly, the procedural back-
ground to this appeal will be described at some length.

Appellant McGehee is a free-lance journalist and a
relative of three victims of the gruesome demise of the

25 U.S8.C. § 552 (b) (1), {3) (1976).

3In stating those facts relevant to the District Court's
grant of summary judgment to appellee, see text at note 16
infra, we of course view the record in the light most favor-
able to appellant and afford appellant the benefit of all
legitimate inferences to be drawn therefrom. See Adickes
v. S. H. Kress & Co., 398 U.S. 144, 157 (1970) ; United States
v. Diebold, Inc., 369 U.S. 654, 655 (1962) (per curiam);
Ring v. Schlesinger, 502 F.2d 479, 490 n.16 (D.C. Cir. 1974) ;
Weiss v. Kay Jewelry Stores, 470 ¥.2d 1259, 1261-62 (D.C.
Cir. 1972).
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“People’s Temple” in Jonestown, Guyana. Many of the
circumstances surrounding the Jonestown Tragedy are
well known, indeed notorious. In November, 1978, Con-
gressman Leo J. Ryan and a portion of his staff traveled
to Guyana to investigate allegations of mistreatment of
some cf his ccnstituents in the Jonestown religious com-
munity. On November 18, as they were about to board
a plane to leave, Ryan, three representatives of the
media, and one apparent defector from the community
were shot and killed. Within hours, almest all of the
more than 800 members of the Jonestown conaresation,
including its founder, Jim Jones, either committed sui-
cide or were murdered.*

Despite the extensive attention given the Jonestown
Tragedy, the character of the People’s Temple religious
community, the events leading up to the catastrophe, and
the manner in which so many people died remain some-
what mysterious. Proceeding on the assumption that the
CIA possesses recorded information that sheds light on
these matters, McGehee, on December 6, 1978, filed the
FOIA request that gives rise to this controversy.
McGehee initially asked for documents relating to several
aspects of the development and fate of Jim Jones’' con-
gregation.® On December 22, at the suggestion of a rep-

4For more detailed accounts of these events, see STAFR
INVESTIGATIVE GROUP TO THE HOUSE COMM. ON JPORETGN
AFFAIRS, THE ASSASSINATION OF REPRESENTATIVE Lro J.
RYAN AND THE JONESTOWN, GUYANA TRAGEDY, H.R. Doc. No.
223, 96th Cong., 1st Sess. 1-7 (1979); By Death Possessed,
N.Y. Times, Nov. 26, 1978, § 4 (The Week in Review), at 1.

& The subjects designated in his December 6 leiter were:

1. The Peoples Temples [sic] which was founded in
Indianapolis in the 1960’s -and which had subsequent
addresses in Ukiah, Redwood Valley, and San Irancisco,
California, and Jonestown, Guyana;
2. The Agricultural Project, or Peoples Temple Agri-
cultural Project, in Jonestown, Guyana;

[Continued]
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resentative of the agency, he narrowed his request to
records pertaining to the “Peoples Temple.” ¢

The treatment accorded McGehee’s request during the
following month is not entirely clear from the record. It
appears that the agency’s Information and Privacy Divi-
sion (“IPD”), the office that coordinates responges to
requests for information, determined that two other divi-
sions—the Directorate of Operations (“DO”) and the
Office of Security (“0S”)—were the offices most likely
to possess documents of the sort McGehee was secking.
Accordingly, those two divisione wevs “olred. L
asked to search for and identify relevant records. Rach
division apparently was instructed to confine its atten-
tion to documents received on or before December 22,
1978, the day McGehee’s request was finalized. Soon
thereafter OS informed IPD that it had found no such
materials. An initial search by DO, on the other hand,
revealed the existence of responsive documents, but DO
at this time appears not to have informed IPD of its
findings. Nor does DO seemn to have made any efforl at
this point to review or even to retrieve the identified
documents. Meanwhile, IPD learned that a third divi-
sion, the National Foreign Assessment Center/Office of

¢ [Continued]
3. Jonestown, Guyana;
4. The late Rev. James Jones, minister of Peoples
Temple;
6. The late Caroiyn Moore Layton, who died in Jones-
town on November 19, and who has been described by
several newspapers as the co-ordinator of TPeoples Temple
in Rev. Jones’ absense [sic].
6. Information on Peoples Temple “defectors”, “hit
squads,” and “assassination teams.”
Appendix (“App.”) 150. _
OApp. 9, 144, 199. At the same time, he agreed to pay the
search and copying costs required by the agency (pursuant
to the Act). See 5 U.S.C. §552(a)_(4) (A) (1976).




i
)

Ay

ik it G i i S e

A

6

Central Reference (“NFAC/OCR”), had completed =
computer search in response to an earlier I'OIA request
very similar to McGehee’s (the “Douglas request”) and
had identified relevant documents in the agency’s posses-
sion.” However, no immediate effort was made to re-
trieve those documents either. Instead, McGehee’s re-
quest (which was marked with some kind of notation
of the location of records that might prove responsive)
wae placad ot the end of a “nracessing quene,” the CTA’s
system for dealing with JFOIA requests on a “first-in-
first-out basis.” ®

This initial flurry of activity had subsided by mid-
January, 1979. Between that time and December, 1980,
the agency did virtually nothing about McGehee’s re-
quest.” Beginning in March, 1979, McGehee periodically
contacted the CIA, either directly or through ccunsel, to
ascertain the status of his request. The agency provided
him with no information regarding the steps it had taken
and gave him no definite indication of when any vespon-
sive documents would be released.’® Never did the agency

7 In what office (s) these records were stored is not evident.

8 Tt is unclear whether this “processing queue” is a device
used by DO 1o handle requests forwarded to it or an agency-
wide procedure. The affidavit submitted by John Bacon sug-
gests the former, App. 202-08; appelleg’s counsel at oral
argument seemed to assume the latter. To the extent that
this question bears upon the reasonableness of the agency’s
overall gystem for responding to FOIA requests, see Part I1.
nfra, it will have to be resoived on remand.

9 The only further action that appears in the record is
another search by DO for documents in its possession re-
sponsive to either the Douglas request or MeGehee's request.
Though conducted sometime in November, 1980, this searceh,
like all the others, was limited to materials obtained by the
agency on or before December 22, 1978. Why such a supple-
mentary inquiry was conducted, particularly since no eflort
was made to identify more recently received documents, is
not apparent. The search yielded no additional documents.

10 At different points, McGehee was told, variously, that it
would be “approximately three months” before his request

TN
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inform McGehee that it had adopted December 22, 1978
as a “‘cut-off date” for its searches.

On November 21, 1980, McGehee filed suit in the Dis-
trict Court seeking to compel the CIA to respond to his
pleas.’* On March 3, 1981, the court set a deadline of
May 5, 1981, by which time the agency was to complete
its processing of McGehee’s request, release all non-
exempt responsive material, and submit a Vaughn
index '* cataloging any withheld documents. Soon there-
after the court granted the agency’s motion for a protec-
tive order, shielding the CJA from discovery by McGshee.

G Ilay &, in complisnce with the court’s directive, the

agency revealed (for the first time) that it possessed 84
documents responsive to McGehee's request.”* It disposed

was processed, that his request “was currently being
processed,” and that the date of a substantive response could
not be predicted. App. 6, 144-46.

11 Jurisdiction for the suit was predicated on 5 U.S.C.
§ 6552 (a) (4) (B) (1976), which provides, in pertinent part:

On complaint, the district court of the United States
. .. in the District of Columbia, has jurisdiction to enjoin
the agency from withholding agency records and to order
the production of any agency records improperly with-
held from the complainant. In such a case the court shall
determine the matter de novo, and may examine the con-
tents of such agency records in camera to determine
whether such records or any part thereof <hall be with-
held under any of the exemptions set forth in subsection
(1) of this section, and the burden is on {the agency to
sustain its action.

12 See Vaughn v. Rosen, 484 T*.2d 820, 826-28 (D.C. Cir.
1973), cert. denied, 415 U.S. 977 (1974). Tor a recent de-
scription of what such an index entails, see Dellums v. Powell,
642 Ir.24 1351, 1359 (D.C. Cir. 1980).

13 A significant number of these records were discovered
in the course of searches conducted in March and April, 1981,
by three previously uninvolved offices of the agency—ihe
Office of Legislative Counsel, the Execcutive Registry of the
Office of the Director of Central Intelligence, and the Cfiice of
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of those materials as follows: 12 were released in full;
18 were released with substantial portions deleted; 26
were withheld; 28 were forwarded to other government
agencies, from which the CIA had originally obtained

them.

The last set of records is one of the hubs of this con-
troversy. It is undisputed that, of the 28 “other agency”
documents, 27 had originated with the State Department
ond ome vrith the FRI, Tn accordance with its standard
procedure, the CIA declined to undertake any kind of
cubstantive review of the “other agency” records and
instead sent them to the agencies that first compiled
them to enable those agencies to determine whether any
material was exempt from disclosure.® McGehee has not
submitted a FOIA request to either the State Depart-
ment or the FBI, insisting that the CIA is required by
the Act to evaluate and release the documents in ques-
tion. Nevertheless, the State Department has vcluntar-
ily reviewed the 27 records that it originally created and
has released a majority of them to McGehee.' The fate
of the I'BI document does not appear from the record.

In the summer of 1981, McGehee accidentally iearned,
from a letter written by a representative of the CIA to
a third party, that the agency had been treating the time

Public Affaivs. App. 202-03. The fact that IPD did not
“task” these divisions until requested to so by the Office of
General Counsel (after appellant had commenced litigation)
casts some doubt on the thoroughness of the agency’s initial
investigation. :

14 See 89 C.JNR. §1900.43(c) (1981) (prescribing such
treatment of records that “originated with another govern-
ment agency”).

15 The State Department’s disclosure was prompt but in-
complete. On June 2, 1981 (within a month of the time the
documents were forwarded to it), the agency disposed of the
records as follows: 14 were released in full; 7 were released
with portions deleted; 6 were withheld.
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of his original request as & cut-off date for its FOIA
search. Moreover, comments made in that letter raised
the possibility that the agency had limited its searches to
files denominated “People’s Temple” and had not sought
information undeyr any closely related headings—e.g., the
Reverend James Jones or J onestown. See App. 191.

On January 19, 1982, despite these revelations, the
District Court issued final judgment in the case. The
court denied McGehee’s motion for an in camera inspec-
tion of the withheld and edited documents to test the
basis for the acency’s »efpaal to rcloase them, girauied
the CIA’s motion to dismiss from the lawsuit the docu-
ments it had obtained from the State Department and
FBI, and granted the CIA’s motion for summary judg-
ment as to the remainder of the sujtle This appeal
followed.

II. THE Usk or 4 TIME-OF-REQUEST CUT-OFF DaATE

McGehee’s first challenge concerns the CIA’s decision
to limit its search to records in its possession on the date
when his request was finalized. He points out that the
agency did not disclose any documents to him until com-
pelled to do so by an order of the District Court almost
two and one-half years after his original request. Under
these circumstances, he argues, the agency failed to dis-
charge its statutory obligation when it retrieved and re-
leased only documents that originated with and were in
the possession of the CIA during the first month follow-
ing the events to which his request principally related.

A.  Applicable Law

We begin by reviewing the legal principles that govein
McGehee’s claim. First, it is well established that the
adequacy of an agency’s response to a FOIA request is

16 McGehee v. CIA, 533 F. Supp. 861 (D.D.C. 1982).
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measured by a standard of reasonableness. As this court
recently noted:
[Aln agency is not “‘“required to reorganize its
[files] in response to’” a demand for information,
but it does have a firm statutory duty to make
reasonable efforts to satisfy it.

Founding Church of Scientology v. National Security
Agency, 610 F.2d 824, 837 (D.C. Cir. 1979) (footnotes
omitted) (emphasis added).’” This same standard of rea-
sonableness that has been applied tc test the thoroughness
and cOprelensiveness of agency search procedures is
equally applicable to test the legality of an agency rule
establishing a temporal limit to its search effort. In
other words, a temporal limit pertaining to FOIA
searches (such as the “time-of-request cut-off” policy that
is at issue in this case) is only valid when the limita-
tion is consistent with the agency’s duty to take reason-

.

able steps to ferret out requested documents,®

Second, we hold that the agency bears the hurden of eg-
tablishing that any limitations on the search it undertakes
in a particular case comport with its obligation to conduct

1 See also id. at 836; Goland ». CIA, 607 T.2d 339, 853
(D.C. Cir. 1978), cert. denied, 445 U.S. 927 (1980) ; National
Cable Television Ass'n v. FCC, 479 F.2d 183, 192 (D.C. Cir.
1973).

18 At oral argument, appellee’s counsel proposed that we
adopt a2 more deferential standard with respect to temporal
limits on F'OIA searches. It was suggested that courts should
defer to agency policies as long as the procedures followed
are somehow “rational.” The standard suggested by appellee
and the reasoning on which it is based are wholly inconsistent
with both the terms and the spirit of the I"OIA. The statuie
is plainly written so as to disfavor any cffort by agency
officials to shirk their responsibilities to rospond promptly
and fully 1 requests for records. See, e.g., 5 U.S.C. § 552 (c)
(1976 & Supp. V 1981). TFurthermore, the Act clearly con-
templates that courts will scrutinize closely any withholding
of documents. Sce 5 U.S.C. § 552(a) (4) (B) (1976).
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a reasonably thorough investigation. It seems to us clear
that the burden of persuasion on this matter is properly
imposed on the agency. The Act explicitly assigns to the
agency the burden of persuasion with regard to the closely
reiated issue of the legitimacy of the agency’s invocation
of a statutory exemption to justify withholding of mate-
rial.?* Two considerations indicate that the same rule
should govern the issue before us. One is that the infor-
mation bearing upon the reasonableness of any temporal
or other limitation cn a search effert is within the agen-
cy's exciusive control”’ The other is tnav the Acu as a
whole is clearly written so as to favor the disclosure of
any documents not covered by one of the enumerated
exemptions.®* Insofar as burdens of persuasion are gen-
erally assigned to parties advancing disfavored conten-
tions,* the agency should bear the responsibility of con-
vincing the trier of fact that its less than comprehensive
search is reasonable under the circumstances.®

10 See 5 U.S.C. §552(a) (4) (B) (1976).

20 This circumstance has traditionally been recognized as
an important factor in the allocation of hurdens of per-
suasion. See, e.g., Rosst v. United States, 239 U.S. 89, 91-92
(1933) ; 9 WiGnoRrE, LKVIDENCE § 2486 (Chadbourn rev. 1881) ;
James, Burdens of Prooj, 47 VA. L. REV, 51, 60 (1961).

215 U.S.C. § 852 (c) (1976 & Supp. V 1981) makes this point
explicit, but the same principle infuses the other provisions
of the Act. See Department of the Air Force v. Rose, 425
U.3. 352, 360-61 (1976).

22 See James, supre nete 20, at 61; ¢f. WIGMORE, supra note
20, at § 2486 (“no omne principie” controls; the “‘ultimate
basis” for allocation of burdens of persuasion is “broad rea-
sons of experience and fairness”).

22 The establishment of this principle is not essential to our
disposition of the case because, no matter who would bear
the burden of persuasion on this issue at trial,” to prevail
on a motion for summary judgment, the movant must demon-
strate that there is no genuine issue of material fact even
with regard to matters thai the other party would ordinarily
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Third, the fact that the subject of this appeal is the
grant of appellee’s motion for summary judgment means
that the agency must satisfy a significant legal standard
in order to carry its burden. The standard has been
stated as follows:

It is well settled in Freedom of Information Act
cases as in any others that “[s]ummary judgment
may be gAantﬂd only if the movmg palty proves
tilab 10 stustainuial wud material races ale in ululJulA,
and that lie is entitled to judgment as a matter of
law.” . .. [Moreover, the] ‘ ‘inferences to be drawn
from the underlying facts . .. must be viewed in the
light most favorable to the party opposing the
motion.” ”
Church of Scientology, 610 F.2d at 836 (footnotes
cmitted) 2 Thus, for the CIA to have properly prevailed
in the case at bar, it must have shown that no material
fact relevant to the reasonableness of its use of a time-cof-
request cut-off date was in dispute and that the evidence
established that the procedure employed was reasonable
“as a matter of law.” In deciding whether the agency had
made such a showing, the District Court was entitled to
rely upon affidavits submitted by the agency, describing
its search procedures and explaining why a more thor-
ough investigation would have been unduly burdensome.
Id.* But such affidavits would suffice only if they were
relatively detailed, nonconclusory and not impugned by

be required to establish. Church of Scientology, 610 IM.2d at
836. We are indicating the proper allocation of the burden
of proof solely to offer guidance to the District Court in case,
on remand, the question arises in a context other than a mo-
tion for summary judgment.

24 See also Weisberg v. United States Dep’t of Justice, 627
Ir.2d 865, 368 (D.C. Cir. 1980).

2 See olso Goland v. CIA, 607 F.2d at 352.
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evidence in the record of bad faith on the part of the
agency., 1d.*®
B.  The Legality of the Agency’s Rule Adopting A Time-
of-Request Cut-off Date

In light of the foregoing principles, we must now de-
termine whether the District Court fairly could have con-
cluded that the CIA’s decision to limit its search to docu-
ments in its possession as of the date of McGehee's
finalized request was consistent with its statutory obliga-
tions. The agency would have us decide this question from
a generic standpoint; it argues that language in the

CIOIA and autnoritative case law mterprecing the statute

o 1a

establish that the use of a time-of-request cut-off date is
always reasonable. However, we are convinced that none
of the arguments advanced by the agency to support this
sweeping claim survives scrutiny.

The CIA first points to the statutory provision requir-
ing that the materials sought by a FOIA request be “rea-
sonably describe[d].”*” That provision pertains to the
subject matter, location and form of materials sought by
a request, not to the times at which responsive documents
are acquired.® The CIA next directs our attention to two

26 See clso Goland v. CIA, 607 F.2d at 852.

Circumstances surrounding the processing of McGehee's
request do indeed suggest that the agency has not acted in
good faith. See text at motes 82-84 infra. Thus, we might
conclude that the agency has not established that its search
procedure was reasonable solely on the ground that the credi-
bility of the affidavit it submitted in support of that proposi-
tion (App. 193-214) is undermined by evidence of bad faith.
However, in order to offer some guidance to present and
future litigants concerning the legitimacy of the use of cut-
off dates, we prefer not tc rest our decision on that narrow
premise and proceed instead on the (counterfactual) assump-
tion that the statements made in the agency’s affidavits are
worthy of the usual measure of credit.

215 U.S.C. §552(a) (3) (A) (1976).
28 See Marks ». United States, 578 F.2d 261, 263 (9th Cir.

1978). Cj. Sears v. Gottschalk, 502 F.2d 122, 125-26 (4th Cir.
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