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IN THE

UNITED STATES COURT OF AFPPEALS

FOR THE DISTRICT OF COLUMBIA

No. 82-1072

HAROLD WEISBERG,

Plaintiff-Appellant

V.

UNITED {_\TES DEPARTMENT OF JUSTICE,

Defendants-Appellees

REPLY BRIEF FOR PLAINTIFF-APPELLANT

SUMMARY OF ARGUMENT

This case raises two basic issues: first, whether the FBI

has substantiated a thorough, good-~faith search for records sought

by appellant Weisberg; and, second, whether the FBI should be re-

quired to restore information allegedly lost or destroyed.

The Government does not discuss the second issue; it simply

asserts at the tail end of its brief that "new testing

not only beyond the scope of this Court's powers

is

but totally

uncalled for by the facts in this case." Government Brief at 34.
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The Government is wrong on both counts. Since filing his
main brief, Weisberg has learned that in Levine -- ™~~->~tment of
Treasury, 34 Pike and Fisher Ad. L.2d 633 (S.D.Fia., Miami Div.
1974), a court held that where an agency has destroyed pertinent
records after a Freedom of Information Act request was made, it
may be required to restore the lost information. In reaching this
conclusion, the court reasoned that to hold otherwisé "would have
a devastating effect on the viability of the Act" because it would
invite agencies to destroy records rather than provide them to
requesters. This reasoning is persuasive, indeed, impeccable,
and should be adopted by this Court. Contrary to the Government's
assertion, the equitable powers of the district court may be em-

ployed f . :storation of informati " st or de-
stroyed after a Freedom of Information Act request is received.

The facts of this case are among the strongest that can be
imagined in favor of restoration of lost information. The FBI
subjected specimen Q609, a piece of Dealey Plaza curbstone that
was allegedly struck by bullet, to spectrographic analysis. It
says i1t cannot locate the spectrographic plate of this examination,
and the examiner's notes on this test also have not been provided.
Weisberg contends that the curbstone was patched before the FBI
tested it, and that the FBI passed along phoney results to the

Warren Commission by . not telling it the evidence had been altered.

He wants the curbstone tested to determine whether it was patched.



1B

The Government's assertion that there is no evidence to sup-
port Weisberg's charge that the "nick"” in 1 2 curbstone was
altered to become the "lead smear" tested by the FBI is flat wrong,
as is its claim that no one ever alleged seeing a "nick" or a
"chip." Government Brief at 28. Weisberg long ago put into the
record the affidavit of James T. Tague, the eyewitness who was
wounded in the cheek while standing on the curb in Dealey Plaza.
See Tague Affidavit at Addendum 2. [15a~41a] Visual examination
of before and after photographs of the curbstone also establishes
the alteration. See Addenda 3-5.%

Weisberg also wants an examination made to determine if two
slits in the collarband of the President's shirt coincide when the
collar is buttoned together, as they must if they were caused by a
bullet. A visual examination of the President's shirt collar shows
that the slits do not coincide. See Addendum 6.* Weisberg dis=-
putes the FBI's claim that it has now located theA?Stombaugh Report"
on this examination. Rather, the "Frazier Report" they have pro-
duced is a report on the examination made by Frazier that caused
him to order Stombaugh, the FBI's fibers expert, to examine the
shirt to determine whether the slits coincided.

Regarding the search issue, the FBI has not substantiated a

thorough, good faith search in this case. First, there are many

*The original of this brief, a copy served on the Government,
and the three copies for panel members all contain photographic
copies of these pictures. For reasons of cost, the remaining copies
filed with the Court have only xerox copies of them.
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examples of bad faith conduct by the FBI in this case. These
refute the Government's cla: that Weisberg's claims of bad faith
are "frivolous." They include the deliberate sowing of confusion
over what records the FBI had and which ones Weisberg had re-
quested, concealment of the fact that pertinent records were lost
or destroyed, providing excised copies of records after it was
acknowledged by the FBI's legal counsel that no exemptions applied,
delay in providing records, stonewalling discovery, trying to
charge Weisberg for copies of the very same discovery materials
given free to other litigants, and giving untruthful testimony.
In addition, the March 27, 1980 memorandum by the former Director
of the Office of Privacy and Information Appeals, Mr. Quinlan J.
Shea, Jr., makes it clear that the FBI has been re¢ = in
searching for Kennedy assassination materials pursuant to other
Weisberg requests, and provides evidence of an anti-Weisberg atti-
tude which appears to be so deeply engrained in the FBI that it
must inevitably affect its response to any of his requests.
Second, the FBI has not made a systematic search for the
records sought in this case. It has not identified the records
sought in any systematic fashion, nor has it engaged in a syste-
matic identification and search of all possible locations where
such records might repose. The search in this case has been made
by one FBI agent who testified he didn't know what this case was

all about and who essentially did nothing more than ask another
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agent where to look, whereupon he located some materials in two
-FBI lab file cabinets. He did not search all units or sections
of the FBI Lab, however, no did he search other divisions of the
FBI, such as the General Investigative, Domestic Intelligence and
Dallas divisions, despite documentary evidence that these loca-
tions contain laboratory materials.

Third, the affidavit and deposition testimony of this agent,
John W. Kilty, 1is so contradictory,nggbulous, and amnesiac that
it is completely untrustworthy. It is thus incompetent to support

summary judgment.on the search issue.

ARGUMENT

I. UNDER THE CIRCUMSTANCES PRESENTED, THE FBI CAN AND SHOULD BE
REQUIRED TO RESTORE INFORMATION ALLEGEDLY LOST OR DESTROYED

1/
After the Weisberg III  remand, appellant Weisberg ("Weis-

berg") asked the District Court to order the FBI to conduct a fur-

ther search for records he seeks and, if that search proved un-

l/  The nomenclature of prior related cases is: Weisberg v.
Department of Justice, 160 U.S.App.D.C. 71, 498 F.2d
1195 (en banc) (1973), ~~~* denied, 416 U.S. 993 (1974)
("Weisberg I"); Weisbe.y v. Department of Jur*+i~~, 177
U.S5.App.D.C. 161, 543 F.2d 308 (1976) ("Weisbery .I");
and Weisberg v. United States Dept. of Justice, 200 U.S.
App.D.C. 312, 627 F.2d 365 (1980} ("Weisberg III").




productive to direct the FBI to restore certain missing informa-
tion by conducting appropriate tests and examinations. The Dis-
trict Court made no ruling on this question in its order granting
summary judgment to appelleess ("the Government"). [App. 521]
Weisberg's main brief noted that there was no case directly

on point; it also acknowledged that in NRLB v. Sears Roebuck Co.,

421 U.S. 132 (1975), the Supreme Court held that the Freedom of In-
formation Act ("FOIA") "only requires disclosure of certain docu-
ments which the law requires the agency to prepare or which the
agency has decided for its own reasons to create," and that a
court order requiring an agency to create explanatory material is
"baseless." 421 U.S. at 162.

The Government's brief totally ignores this issue except _or
a two-sentence passage on the final page of its 34-page brief
where, under the heading "CONCLUSION," it asserts that: "[tlhe

suggestion . . . for new testing . . . is not only beyond

the scope of this Court's powers as noted by plaintiff (See Plain-

tiff's Brief, p. 23 and NTPR_v. Sears Roeb"~"» 7~ . . .) but to-

tally uncalled for by the facts in this case." Government's Brief,
p. 34. The Government made no attempt to answer Wesiberg's arqu-

ment that this case is legally distinguishible from NRLB v. Sears

Roebuck Co. because rather than seeking the creation of records
which the agency was neither required to prepare no decided on its
own to create, Weisberg seeks to restore information which the FBI

was required to create--and did create--as a consequence of its in-



vestigation for the Warren Commission.

A. The Levine Case

After filing his main brief, Weisberg learned of a case which

is very much on point, Stvr-~*+ Tevine v. United Stater ~f America,
et al., No. 73-1215-Civ-CA (S.D.Fla. March 23, 1974), which arose
when the plaintiff brought suit under FOIA for certain Custom Dec-
laration forms. While the suit was pending, the Customs Bureau
destroyed the very records he was seeking. The District Court
held that the agency would have to construct the forms so far as
it was possible to do so, stating:

To set a precedent for allowing the destruc-

tion of documents sought under the Act with-

out taking the steps necessary to correct the

ultimate effect of such destruction would have

a devastating effect on the viability < the

Act. Given the tendency of the Government to

withhold all documents possible from public

inspection, and to litigate the issue whenever

in doubt, one can only foresee the day when the

shredders and furnaces in Government Centers

would swing into action whenever a suit under

this Act was filed. T
Slip Op. at 11. See Addendum 1 to this brief at 1lla.

The reasoning in Levine is persuasive and should be adopted
by this Court. 1Indeed, the Levine Court's reasoning applies with
much greater force here. Levine sought copies of customs declara-
tion forms to show that he had been wrongly convicted on a drug
charge. Although this certainly invoked important public inte-

rest considerations, they are not of the same magnitude as those

in this case. Here Weisberg seeks information bearing, inter



alia, on his charge that the FBI knowingly tested a piece of evi-
dence which had been patched and then passed the results on to the
Warren Commission without informing it that the evidence had been
altered. Because this, if true, necessarily holds serious implica-
tions for the integrity of the FBI's investigation into the assas-
sination of President Kennedy and its finding that there was no
conspiracy to murder him, it raises an issue of singularly grave
public concern.

Contrary to the Government's assertion, the District Court
can avail itself of its equitable powers to order restoration of
information sought under FOIA which is allegedly lost or de-

stroyed.

B. (~w~vmment's Brief Misstates Curbstone Evi_:nce

The Government's assertion that new testing is "totally un-
called for by the facts in this case" is unsupported by any argu-
ment at the place in the brief where it is made, or even by any
reference to what the facts are. It is possible, however, that
this remark alludes to early passages in the Government's brief
which discuss Weisberg's charge that speciment Q609, the so-called
"Dealey Plaza Curbstone," was patched before the FBI tested it,
and that the FBI passed phoney test results on to the Warren Com-
mission without telling it, a claim which the Government asserts
is "utter nonsense." Government Brief at 29.

In its arguments leading up to this rhetorical indulgence,
the Government also asserts that " tlhere is no evidence support-

ing [Weisberg's] allegation" that a "nick" or "chip" in the curb-



stone was altered to become the "lead smear" tested by the FBI in
August, 1964; and it boldly declares that "[a] reading of all the
relevant documents attached to the Weisberg Affidavit (App. pp.
400-423) demonstrates that no one ever alleged seeing a 'nick' or
'chip'." Government Brief at 28.

The Government shows consummate sagacity in carefully limit-
ing the basis for its pronouncement to a very restricted part of
the record. Had it not done so, it would be open to a charge that

it deliberately misrepresented the facts.

2/

The record contains the affidavit of James T. Tague, an
eyewitness to the murder of President Kennedy who was wounded
while he stood in Dealey Plaza watching the Presidential motor-
cade. Although the FBI managid to ignore him in its five-volume

report on the assassination,  the Warren Commission did state

that Tague was wounded during the shooting, and its Report does

2/ The Tague Affidavit, which is Exhibit 36 to the referenced
Weisberg Affidavit, was inadvertently omitted from the Ap-
pendix. It is reproduced as Addendum 2 to this brief for
the benefit of the Court (and any Government counsel who
chanced not to read it). The Tague Affidavit was originally
filed in District Court on August 23, 1977, in support of
Weisberg's opposition to the Government's motion for summary
judgment. [R. 47] District Judge John H. Pratt remarked on
it in his published decision which the Government cites so
frequently in its appeal brief. See Weisberg v. Uri+-d
States Dept. of Justice, 438 F. Supp. 492, 503 n. b .977).

3/ The FBI's initial five-volume report, dated December 9, 1963,
contained less than 500 words on the murder itself. The
Assassination of John F. Kennedy: A Comprehensive Historical

and Legal B*»'iography, 1963-1979 (Westport, Connecticut:
Greenwood Prco3, 1980), "Introduction" at xv. The FBI's re-
port omitted any mention of the "missed shot."




reflect that other witnesses, including Dallas County Deputy Sher-
iff Eddy R. Walthers, observed "a place on the south curb of Main
Street where it appeared a bullet had hit the cement."” Warren
Report at 1l6.

Contrary to the Government's assertion that "no one ever
alleged seeing a "nick" or a "chip" on the curbstone, Mr. Tague
did just that when he was interviewed by the FBI on December 14,
1963. See Tague Affidavit, Exhibit "C". [26a] Contemporaneous
news accounts refer to the mark on the curb as a "chip" or "scar"
and accompanying photographs depict it. On November 23, 1963, the

Dallas Morning News carried a photograph under the caption "Con-

crete Scar" and stated that it showed a detective pointing to a
"chip" in the curb. It also referred to the mark on the curb as

a "hole." See Tague Affidavit, Exhibit "A". [23a] On December

13, 1963, the Morning News carried another story on this episode
in which it quoted Deputy .Sheriff Walthers as saying:

He [Tague] said something hit him on the cheek

hard enough to sting. I checked the area where

the man said he had been standing and found the

~kin in the curb. It was on the south side of

wus Street.
(Emphasis added) See Tague Affidavit, Exhibit "B". [24a]

The transformation of the "chip" is ascertainable through

comparison of pictures taken at the time of the assassination with
a photograph of the curbstone taken for Mr. Weisberg by the Nation-

al Archives. The "before" pictures were taken by Tom Dillard of

the Dallas Morning News and James Underwood of KRLD-TV. Photo-




graphic copies of these pictures are reproduced at Addenda 3-5,
respectively. A photographic copy of the "after" picture made
for Mr., Weisberg by the National Archives is found at Addendum 5.
Mr. Weisberg has personally examined the curbstone; he states:
To my personal observation it had no chip, scar
or hole when I first examined it toward the end
of 1966. Where this visible damage was, at ex-
actly the point the Dillard and Underwood photo-
graphs show a portion of concrete missing and
show the lighter color of the previously unex-
posed concrete, there is now a perfectly smooth
surface. It is smoother to the touch and darker
to the eye rather than lighter. It is not of the
same shape. It is unblemished. That this re-
pair had been made by July 1964 is visible in the
photograph Mr. Shaneyfelt took then.
July 28, 1977 Weisberg Affidavit, Y185. [R. 47]

Mr. Weisberg's observation that the "chip" or "mark” had
undergone a transformation prior to July, 1964 is confirmed by Mr.
Tague. On July -22, 1964, Tague was deposed by Warren Commission
staff member J. Wesley Liebeler. During the deposition Liebeler
shocked Tague by disclosing that he knew that Tague had returned
to Dealey Plaza to take home movies of the curbstone. Tague was
surprised because he didn't know anybody knew about his taking the

4/
home movies. During this colloquy Liebeler asked Tague whether
he had looked at the curb at that time, i.e., May, 1964, to see if
the mark was still there. Tague said that he had. Liebeler then
asked, "Was it still there?" and Tague replied, "Not that I could

tell." See Tague Affidavit, {29, Exhibit "K". [20a, 39-40al

4/ Tague's film has since disappeared, but he does not know how
or under what circumstances. Tague Affidavit, $29. [2lal



In short, the Govermment's claim that there is no first person

account of a "chip" or a "nick" in the curbstone or of its later

alteration is "utter nonsense" and a distortion of the case record.

C. The Shirt ~~'lar

President Kennedy wore especially tailored shirts. Each of
the stripes on the one he was wearing when he was shot coincides
where the two ends of the neckband meet for the collar to be but-
toned. Weisberg asserts:

Although allegedly made by a bullet while the col-
lar was buttoned closed, the slits do not coincide!l
The slit on the button side is entire be'~ the
collarband. It can be seen to have two iayged
areas, a smaller one to the left as the picture
taken from the front is viewed . . . . The slit on
the opposite side . . . is much longer and extends
well onto the collarband about halway to the button-
hole. (Emphasis in the origii 1)

July 28, 1977 Weisberg Affidavit, Y125. (R. 47]

Weisberg asks that an examination be conducted to determine
whether the slits in the President's shirt collar coincide. In
1977 FBI Agent Robert Frazier tesitied that he ordered the FBI's
fibers expert, Paul Stombaugh, to make that examination. The FBI
has now produced a report by Frazier which it claims is the Stom-
baugh Report. But Kilty testified that he did not contact Stom-
baugh in searching for this report, nor did he ask Frazier if this
was the one he was talking about. Indeed, he says he was not even
aware of "any document" Weisberg seeks. [App. 132]1134]

Weisberg says the newly produced report

does not have any content that could be the Stom-
baugh report and it does not report on the exami-

nation Stombaugh made. It is Frazier's report of
the examination which led him to have the addi-
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tional examination Stombaugh made thereafter.
[App. 256-251] This 1s supported by its failure to state that the
two slits in the collarband coincide, and further by visual exami-
nation of an FBI Lab photo which shows they do not coincide. See
Addendum 6. Lastly, the FBI's answer to interrogator No. 5(c) in-

dicates that only Stombaugh performed fibers analysis. [App. 188]

II. THE FBI HAS FAILED TO SUBSTANTIATE A THOROUGH, GOOD-FAITH
SEARCH

At issue in this case is whether the FBI has "substantiated
a file search of a caliber sufficient to assure retrieval of all

existing data" sought by Weisberg. Weisberg III, 627 F.2d at 367.

Related to this issue is the question of whether there is evidence
of bad faith on the part of the FBI such as to render its affida-
vit and deposition testimony untrustworthy for summary judgment

purposes. Weisberg submits that there is.

A. A Brief History of the FBI's Bad Faith

1. The FBI's Reaction to Weisberg's Requests

The FBI has long dealt with Weisberg's FOIA requests in bad
faifh, and this case is no exception. Weisberg first demanded re-
lease of the spectrographic analyses on the Kennedy assassination
in a letter he wrote then FBI Director J. Edgar Hoover on May 23,
1966. See August 9, 1981 affidavit of Harold Weisberg ("Weisberg

Affidavit"), Exhibit 6. [App. 325] In response the FBI hierarchy



produced a memorandum which distorted the contents of Weisberg's
letter, attached a copy of his "background,"é/ and recommended
that his communication "not be acknowledged." &~~~ Weisberg Affi-
davit, {Y56-57, and Exhibit 7 thereto (memorandum of June 16, 1966,
from Al Rosen to Cartha DelLoach). [App. 216, 327, 328] Director
Hoover personally approved the recommendation that Weisberg's
letter not be acknowledged. [App. 328]

The FBI's practice of not responding to Weisberg's Freedom
of Information Act requests has not been limited to the matter of
the Kennedy assassination.v For example, in April, 1969, Weisberg
requested information for a forthcoming book on the King assassina-
tion. An October 20, 1969, memorandum from DeLoach to Rose states
that "[i]t was approved that his letter led " See
Hearings before the Subcommittee on Administrative Practices and
Procedure of the Committee on the Judiciary, U.S. Senate, 95th
Cong.., lst sess., on Oversight of the Freedom oﬁrﬁnformation Act
(Sept. 15, 16, Oct. 6, Nov. lO,Al977)(hereafter "Hearings") at pp.
139, 940-941. <~e also "Agency Implementation of the 1974 Amend-
ments to the Freedom of Information Act," Staff Report on Oversight
Hearings, Subcomittee on Administrative Practice and Procedure,

Committee of the Judiciary, U.S. Senate, 95th Cong., 2d sess. (Com-

mittee print, 1980) (hereafter "Staff Report") at p. 71 n. 4.

5/ The "background" was not attached to the copy of the Rosen
memorandum provided Weisberg, and his appeal of the failure
to provide it remains ignored. Welsberg Affidavit, 60.
[App. 217]
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The degree of personal animosity towards Weisberg on the
part of Department of Justice officials is shown by the fact that
after he was forced to file suit to obtain copies of public court
records—--the extradition papers filed against James Earl Ray in
connection with the murder of Dr. King--the Department decided to
"make similar copies available to the press and others who might
desire them," not because this was right and proper but because

"the Department did not wish Weisberg to make a profit from his

possession of the documents . . . ." (emphasis added) Memorandum

of June 24, 1970, from T. E. Bishop to DeLoach. Hearings, p. 941.
The FBI's ill-will towards Weisberg is such that it once considered
suing him for libel to "stop" his writings on the Kennedy assassi-

nation. See Weisberg = .davit, ‘hibit  10-11. [ 3! )]

2. Congressional Hearings

In October, 1977, some of these facts were brought to the at-
tention of the Senate Subcommittee on Administrative Practice and
Procedure. The committee was also informed that about 25 of Weis-
berg's information reqﬁests had received no response for several
years. Hearings, at 174-175. The Chairman of the committee, Sen.
Abourezk, stated to Department of Justice representatives appearing
before it that documents released to Weisberg "indicate an attitude
regarding the Act that is, at a minimum, very disturbing. The FBI
memorandum indicates that requests from Mr. Weisberg under the Act

were totally ignored.” Hearings, p. 139.
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In response, one Department of Justice official, Mr. Quinlan
J. Shea, Jr., stated: "if you are looking for a Department of ;
Justice official to defend that sort of practice in 1969, 1970,
or any time, I am not going to do it." Another Departmental wit-
ness, Deputy Assistant Attorney General William G. Schaffer, con-
ceded that Mr, Weisberg does have reason to complain about the
way he has been treated in the past." Hearings at p. 140.

Mr, Schaffer and a third Departmental representative, Mrs.
Lynne K. Zusman told the comittee that efforts were under way to

do something about Weisberg's requests. Id.

3. The Fee Waiver E

In November, 1977, a month after the Senate committee heard
this testimony, Weisberg moved for a complete waiver of search
fees and copying costs in Weisbexrg v. U.S. Department of Justice,

6/
Civil Action No. 75-1996. The Department opposed the motion.

In December, 1977, the FBI announced that it was releasing
approximately 90,000 pages of Kennedy assassination records to the
public. The FBI informed Weisberg that he could come to Washing-
ton, D.C. to read the documents. Instead, Weisberg brought suit
for a fee waiver. On January 16, 1978, District Judge Gerhard Ge-
sell awarded him a fee waiver for the second batch of Kennedy assas-
sination records which was released on January 18, 1978. Weisberg

v. Griffin Bell, et al., Civil Action No. 77-2155.

6/ On July 12, 1977, the Department responded to Weisberg's
November 4, 1976 fee waiver request by reducing the copying
charges by 40 percent, to 6 cents a page.
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On March 2, 1978, District Judge June L. Green issued an opin-
ion and order in Civil Action 75-1996 directing the Department to
explain how it had arrived at the partial fee waiver it had granted
Weisberg for King assassination records. On March 31, 1978, Mr.
Quinlan J. Shea, Jr., acting in the name of Acting Deputy Attorney
General Benjamin R, Civiletti, determined that "records of the De-
partment of Justice compiled pursuant to the investigations of the
assassinations of President Kennedy and Dr. King should be fur-

nished to Mr. Weisberg without charge."

4. The Shea Mamorandum

Less than two years after Shea granted the fee waiver, the
FBI began a campaign to take it away. Ultimately, on July 1, 1980,
the FBI informed Weisberg that it was rescinding the fee waiver.
When the FBI circulated its proposal to revoke Weisberg's
fee waiver, Shea wrote a memorandum regarding it. Substantial
portions of the Shea memorandum address the adequacy of the FBI's
search for records requested by Mr. Weisberg, the lack of good
faith in searching for such records, and the violation of promises
and representations made to Mr. Weilsberg, the courts, and Congress.
For example, regarding the search issue, Shea stated:
Although the Bureau has departed from its
initial position in both the King and Kennedy
cases (that the only relevant records are those
filed by the FBI in the main files on those
cases and/or the very principal "players"), it

has done so very reluctantly and to a very
limited factual extent. I am personally con-
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vinced that there are numerous additional rec-

ords that are factually, logically and histori-

cally relevant to the King and Kennedy cases

which have not yet been located and processed--

largely because the Bureau has "declined" to

search for them.
(emphasis in original) See Addendum 7, March 27, 1980 memorandum
for Quinlan J. Shea, Jr. to Robert L. Saloschin. [45a]

Elsewhere in his memorandum Shea states that the "processing
of [Weisberg's] efforts to obtain these records has almost become
an 'us' against 'him' exercise," and that "I know that what the
Bureau wants the [Preedom of Information] Committee to approve
[that is, the rescission of Weisberg's fee waiver] would contra-
dict or be inconsistent with promises made to Mr. Weisberg by Bu-

i and Department r-—-vresentatives, and to representations made
in court, and to testimony before the Aboureszk Subcommittee . . .

The Government's brief in this case asserts that Weisberg
"now relies solely on allegations of bad faith on the part of the
FBI ;n his effort to requife either 1) a new impfd&ed search . . .
or 2) 'appropriate tests and examination of Kennedy assassination
evidence . . . .'" Government Rrief at 22. This is not true, nor
is it true that "Plaintiff (sic) has exhausted all efforts to find
new information through cross-examinating witnesses and falls back
on frivolous claims of FBI bad faith." Government Brief at 34.

The Shea memorandum provides very damaging evidence which

directly contradicts the Government's protestations that it has

been handling Welsberg's requests in good faith. It gives the

"

!
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personal assessment of a high Justice Department official intimate-
ly familiar with the administration of the Freedom of Information
Act that the FBI continues to be recalcitrant in searching for rec-
ords on the King and Kennedy assassinations pertinent to Weisberg's
requests.

The Shea memorandum provides evidence of an FBI attitude that
is corrosive of the aims and objectives of the Freedom of Informa-
tion Act. It is obvious that if an agency with the enormous re-
sources of the FBI chooses and is allowed to proceed in bad faith,
it can easily grind down most requesters who have the temerity to
exerclise their rights under the Act, thereby subverting the goal
of open access to nonexempt government information. Weisberg has
long charged that this is what the FBI has been doing. e !
memorandum provides potent evidence of an attitude whié¢h can
have no other result.

It is true, as the Department will no doubt argue, that the
Shea memorandum does not address the facts of the search in this
particular case. But the point here is that the FBI's attitude
towards Weisberg is such that it must inevitably affect the charac-
ter of any search it conducts for records responsive to his re-
quests.

For the reasons set forth below, it is clear that the FBI
has engaged in bad faith conduct in this litigation, and that
this conduct necessarily calls into guestion the adequacy of its

search in this case.
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B. Bad Faith Conduct by the FBI in This Case

This case is replete with examples of bad faith on the part
of the FBI. A few are briefly set forth below.

1. Handling of the Request

In the original case, Weisberg I, Weisberg sought only the
final typed reports on the spectrographic analyses performed on
items of evidence in the Kennedy assassination. During four years
of litigation, the FBI at no time informed Weisberg or the courts
that such final reports did not exist. June 2, 1975 Weisberg Affi- g
davit, (l4. R. 12. E

When Weisberg submitted his request under the amended Act, he
expanded it to include neutron activation analysis ("NAA"). He ;
specified that he wanted only the "final scientific reports on
these tests." [App. 342] The FBI concluded, however, that since

these were available at the National Archives, "his request must

extend beyond these documents." Weisberg Affidavit, Exh. 16, Jan-
uary 24, 1975 memorandum ffbm M.E. Williams to White. (App. 346]
Accordingly, the FBI proceeded to identify and compile a variety of
materials which it concluded he might want, including final reports,
spectrographic plates, compositional analyses, and raw data, includ-
ing NAA data. [App. 346-347]

On February 25, 1975, Attorney General Levi responded to
Weisberg's appeal of FBI inaction by asserting that the Bureau had
proceeded with the task if identifying the requested materials,

that "[s]lome, which are clearly responsive, are contained in the
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National Archives and will be made available[,]" and that there
was a great bulk of material which did not reasonably come within
Weisberg's specification of "final reports." With respect to the
latter, the Attorney General declared that "[tlhe Bureau is will-
ing to discuss with Mr. Weisberg the nature of these materials to
ascertain whether he is interested in having access to them."
See June 2, 1975 Weisberg Affidavit, Attachment B. [R. 12]
Although Weisberg had requested the FBI's copies of the fi-
nal report, not the Archives', the FBI took the posiﬁion that he
must obtain them from the Archives. This necessitated a new re-

quest by Weisberg and more delay. June 2, 1975 Weisberg Affidavit,

B I

f4¥l6-18. [R. 12]

1 arch 6, . 75, Weisberg wrote the At: ey Ge L
he would be willing to meet with the FBI to discuss the implementa-
tion of his requests, but that he preferred that both sides be :
allowed to tape-record the conference. The FBI ;ejected the sug-
gestion that the conference be recorded. June 2, 1975 Weisberg
Affidavit, ¢20. [R. 12] As a result, no record was made of pre-
cisely what occurred at the ensuing March 14, 1975 conference.

At that conference the FBI claimed that there was a "semanti-
cal difference" between its interpretation of "final reports" and
Weisberg's and told him that it had no "final reports" of the kind
he was seeking. The FBI showed Weisberg unidentified batches of
raw data, but would not permit him to examine them. In order to
save time and money, Weisberg proposed that he examine all the spec-

trographic and neutron activation materials and select those he
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wanted copied. The FBI rejected this, stating that it would se-
lect the materials he was given. June 2, 1975 Weisberg Affidavit,
¥23. [R. 12]

In an effort to avoid sgquabbling over whether he had a right
to select what he wanted copied, Weisberg askeg/for all of the ma-

terials except: 1) the spectrographic plates,  2) nitrate tests,

and 3) materials related to the slaying of Officer Tippit. The
N T

(A

FBI provided him with the Tippit materials anyway and charged him e W
— = clesrt-

for them. June 2, 1975 Weisberg Affidavit, ¢24. [R. 12]

On March 26, 1975, the FBI wrote that it was releasing 17
pages of materials to Weisberg. A protest resulted in the release
on March 31, 1975, of 5 additional pages relating to the curbstone
spectrc T~ ~hic examination, but the FBI withheld some of the curb-
stone records from the one report it provided. Welsberg Affidavit,
179, Exh. 18. (App. 221, 351] An April 3, 1975 telephone call by
Weisberg's counsel caused the release of 54 pages of "data and re-
sults" of NAA examinations on April 15, 1975. Although a March 24,
1975 memorandum states that Weisberg "also reguested the available
material relating to the examination of the windshield of the Pres-

ident's automobile," this material, which includes the computer

7/ Weisberg did not ask for the spectrographic plates at that
time because the FBI stated that it would cost h im $50 a
plate. This appears to have been a deliberate misrpresenta-
tion, since internal FBI records indicate that the plates are
suitable for inexpensive photograph reproduction. Weisberg
Affidavit, ¢53. [App. 215] 1In 1978, Weisberg was awarded a
fee waiver for all Kennedy assassination materials. However,
the FBI did not provide the plates until June, 1981.

e 17
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8/
computer printouts on Q15, was not provided.
This release was preceded by FBI Director Kelley's letter of
April 10, which stated:
It is considered that the offer of releases

of the 54 pages of the above-described data, to-
gether with that already furnished to Mr. Weis-
berg, responds fully to his FOIA request for spec-
trographic and neutron activation analyses, as
contained in his written request of November 27,
1975, and subsequent discussion with FBI repre-
sentatives on March 14, 1975.

See Attachment to May 13, 1975 Kilty Affidavit. [R. 17] PFrom

/
this date until June, 1982, the FBI refused to release any more ,l/
9/

of the records sought by Weisberg.

Had the FBI been acting in good faith, it would have acted
entirely differently: (1) it would have identified and described
all available materials in a letter to Welsberg so he could deter-
mine what he wanted; (2) it would have permitted him to tape record
the March 14 meeting so that an accurate record of what transpired
would be kept; (3) it would have allowed Weisberg to inspect all
the materials it displayed at the meeting so he could determine

precisely which ones he wanted copied; (4) it would have provided

8/ The printouts were not provided to Weisberg until June, 1981.
Indeed, Agent Kilty testified they had never been provided to
anyone before that, not even to the House Select Committee on
Assassinations or the Senate Select Committee on Intelligence
("ssc1"). [App. 66] Yet on on November 26, 1975, the SSCI
made a broadly worded request for "[a]ll reports and memoranda
or other material pertaining to . . . the exmination and test-
ing of . . . [the] windshield." [App. 429]

9/ On June 30, 1975, the Government did deliver photographs and
printouts apparently related to NAA testing done on the Os-
wald paraffin casts which had been tested for nitrates, al-
though these were materials Weisberg had said he didn't want.
July 10, 1875 (FPourth) Weisberg Affidavit, 417. [R. 19]
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all the curbstone and NAA materials, including the computer print-
outs, on or before March 31, 1975. Instead, the FBI did the oppo-
site of what it should have done.

The FBI's bad faith is also shown by the fact that although
the District Court identified "[plrintouts for neutron activation

of Q3 and other specimens" as materials sought by Weisberg but not

received, Weisberg v. United States Dept. of Justice, 438 F. Supp.

492, 498 (1977) (emphasis added), it was not until four years later

that any were provided.

2. Excisirr-

Internal FBI reports show that it recogniéed that no exemp-
tions applied to the materials sought by Weisberg. Nevertheless,
excisions were made in the materials prov: :d, including oblite: -
tions of the Lab numbers by which each examination is identified
and distinguished. Agent Kilty, who made the excisions, testified
that he didn't know why file numbers, lab numbers, PC number, date
and the name of the examiner were all excised from documents origi-
nally given Weisberg. He was not relying on any FOIA exemption,
just doing what someone in the Office of Legal Counsel told him.
[App. 75-76] There was no legal basis for such excisions and they
were transparently not made in good faith. The only purpose of such
excisions was to make it harder for Weisberg to learn who tested

what, when.

3. Stonewalling Discovery

After the Weisberg III remand, the FBI once again stonewalled

discovery. Because the Bureau had claimed that certain records had
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been destroyed, Weisberg sought discovery, inter alia, of records
pertaining to its file destruction rules and practices. After a
delay of two months, the Goverment responded by stating only that
"[d]efendants will produce such documents to the extent that they
are in their possession, custody or control." It released no rec-
ords. On inquiry, Weisberg's counsel was told Weisberg would have
to go to the FBI Reading Room to examine them. When he protested
this departure from normal discovery practice and explained that
Weisberg's health precluded this, Government counsel replied, "the
FBI is not going to give Harold copies of what he already has." A
visit to the Reading Room by counsel revealed that the overwhelming
majority of the discovery materials had never been provided to
Weisberg. In addition, he later 2arned - » FBI I | provided

the very same materials free of charge to plaintiffs in another
10

case. See November 12, 1981 Lesar Affidavit. [R. 64] This
discovery dispute, which could have been resolved easily had the
FBI extended equal treatment to Weisberg, took nearly six months

before it was settled in Weisberg's favor.

10/ These facts are omitted from the Government's account of the
discovery proceedings. Government Brief at 7. Similarly, in
commenting at p. 8 of its brief that over a year after the re-
mand Weisberg noticed the Kilty deposition at his home in
Frederick, Maryland, the Government omits to mention that this
was less than three weeks after Weisberg was released from
Georgetown University Hospital where, on April 20, 1980, he
underwent emergency surgery at midnight for "profound systemic
insult," a complete blockage of circulation on his left side
below the chest which not uncommonly results in death. See
Memorandum of Points and Authorities in support of Motion for
an Order Designating Frederick Maryland as Place of Taking of
Kilty Deposition. IR. 771

Crmrer g epage o e e -
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4 Concealment

The FBI was not forthcoming about what its files did and did
not contain. For example, it did not voluntarily disclose the
fact that the cubstone spectrographic plate and notes are missing.
Indeed, when Weisberg filed an affidavit stating that he had not
been given the spectrographic testing on the curbstone, FBI Agent
John W. Kilty swore:

. . . the Laboratory work sheet which was pre-

viously furnished plaintiff and from which he

quotes is the notes and results of this test.
June 23, 1975 Kilty Affidavit, (3. ([App. 166]

That this is false is shown by the June 16, 1975 memorandum
from M.J. Stack to Mr. Cochran, which states regarding the curb-
stone:

An exhaustive search of pertinent files, and

storage locations has not turned up the spec-

trographic plates nor the notes made therefrom.

Therefore, by affidavit, Kilty can say that the

FBI Laboratory has turned over to Weisberg all

the material it has concerning the spectrographic

examination of the lead smears from the curb-

stone.
[App. 182] The word "notes" is circled with a line to a handwritten
notation which reads: "block diagram with symbols and relative
concentrations."” This document, which was not made available to
Weisberg until after the Weisberg II remand, confirms Weisberg's
assertion that the Lab worksheet is not the notes and results of
the curbstone test. See July 1, 1975, Weisberg Affidavit, {483~

84, [R. 19] Moreover, it reveals that at the time Kilty executed

his June 23 affidavit asserting that "[a] thorough search has un-
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covered no other material concerning the spectrographic testing

of the metal smear on the curbing," he knew that these materials
had been created, even if they had not been found. This he did not
tell Weisberg or the court. Instead, he tried to pass off the Lab
work sheet as the missing notes,il/ and he said nothing at all
about the missing spectro plate.;z/ In the context of FOIA law and

policy, which is intended to foster maximum disclosure of nonexempt

government records, this is further evidence of bad faith conduct.

C. Kilty's Testimony Is Untrustworthy

The Government's case hinges entirely on the testimony given
by FBI Special Agent John W. Kilty. Weisberg has repeatedly charged
Agent Kilty with lying in this case. But regardless of whether Kil-
ty has intentionally misrepresented the facts, the fact remains that
his affidavit and deposition testimony is so untrustworthy that it
cannot serve as the basis for an award of summary judgment. Or-
wellian use of language does not meet summary judgment standards any

more than ourtright prevarication. Some examples follow.

1. NAA Testing Is N~* A~*+"1al NAA Testing

In his May 13, 1975 affidavit, Kilty swore that NAA was used
to determine the elemental composition of metallic smears present

on the windshield of the Presidential limousine. [App. 159] In

1ll/ The evidence notwithstanding, the Government still pretends
the lab work sheet is the missing notes and results. See
Government Brief at 14.

12/ 1If the spectrographic plate was not within the scope of the
request as the Government asserts, Government Briet at 15,
then why did Kilty conduct a search for it in 19757

B e
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. his June 23rd affidavit he recanted, declaring that "NAA was not
used in examining the . . . windshield . . . .“lé/ [App. 168]

The Government explanation for this discrepancy is that the
statement in Kilty's first affidavit was a mistake caused by Kil-
ty's having been born. See Govermment Brief at 31-32; Kilty Depo-
sition at 88-89. [App. 95-~96] As it turns out, Kilty's "mistake"
was correct-~-NAA was used to examine the windshield (Ql5)--and his
"correction" was in error.

Unable to offer any explanation for his mistake aside from
his having been born, which explains nothing, Kilty sought refuge
in semantics. He claimed that "examination" is "the total analysis
and handling of a specimen which produces some kind of a report or
final comment or final opinion regarding f tity of all the
tests and material that you went through on that specimen.” Kilty
Deposition at 87-88. [App. 96-97] In line with this, the Govern-
ment claims that "no actual activation analysis was ever performed
on [(Q3 and QlS]."Lﬁ/

As absurd as this explanation is on its face, it becomes even

more untenable when Xilty's testimony is closely scrutinized. For

example, Weisberg's interrogatory No. 5 asked the date(s) on which

13/ The Government describes this transformation from a positive
to a negative as a "slight change in testimony." Brief at
3l. George Orxrwell missed his calling. He should have been
a Department of Justice lawyer.

14/ 1If true, this transmogri%ies the picture of a bumbling FBI
lab which has emerged in/this case, giving it a new, magical

image. What other lab can produce pages of computer printouts

without actually ever having performed neutron activation
analysis on the specimens?

4
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each item was tested. The answer does not list NAA testing on
either Q3 or Q15. [App. 188] Similarly, interrogatory No. 19 in-
quired whether "neutron activation testing [was] done on any item
of evidence other than the paraffin casts and . . . five Commission
Exhibits--CE 399 (Ql), CE 567 (Q2), CE 843 (Q4, Q5), CE 842 (Q9),
and CE 840 (Ql4) . . . ." (emphasis added) Kilty's answer was a
resounding "No." [App. 194] Without gquestion, Q3 and Q15 were
tested. Even if there had been no results, the were tested. Kilty

lied. More, he committed perijury.

2. Recor”d= i~ Lab File Cabinets Are Not "Lab File="

Weisberg charges that Kilty gave contradictory testimony in
another case. The basis for the charge is spelled out in his affi-
davit, which states in part:

99. KXilty then was asked, "Does the FBI
Laboratory have its own files on scientific ex-
aminations that it conducts in cases?" Kilty
responded, "No." He amplified this by stating
that "we put our_information regarding our ex-
aminations, that goes in the so-called file, the
case file.” (Page 7) On the next page Kilty
added, "... there is no file or indices (sic)
that have anything to do with the examination
performed or specimens submitted."” Five pages
later, asked, "But the Lab itself keeps no sep-
arate files?" Kilty was unequivocal, "There are
no files in the Laboratory that I know of." On
page 20 he testified that "we did not have any
Laboratory files" and that "there's no place in
the Laboratory to keep any results of tests."l15/

15/ The page references are to the October 12, 1979 deposition of
John W. Kilty in Weisberg v. Department of Justice, Civil Ac-
tion No. 75-1996, now before this Court on cross appeals
(D.C.Cir. Nos. 82-1229 and 82-1274).
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of the specimens tested, although he conceded that you might have
to do this to comply with the request. [App. 62] Indeed, he con- g
fessed to not knowing "exactly what this lawsuit is." [App. 13]
He did not search all sections and units of the FBI Laboratory.
[App. 106] ©Nor did he search the files of the General Investiga-
tive Division or the Dallas Field Office. [App. 108-109, 135-136]
Yet there is documentary evidence that the General Investigative
Division and the Domestic Intelligence Division have pertinent

Lab materials, since they were to be furnished with copies of out-
going Lab reports. [App. 360-361l] In September, 1966, there were i
extensive transfers of assassination file records from the Lab to é
the "special file room," but there has been no attestation of any ;
search ¢_ that loc: ion. [App. 231] 1 . 1 1e Gover;
ment tries to bolster its case by asserting that after the Weisberg
III remand Kilty "searched again . . . for a period of ten days,"
Government Brief at 12, Kilty's actual testimony is that he searched
for "parts of ten days." [App. 139] Since he did not say how long %
the "parts" were, this could be as little as ten minutes.

These facts and a myriad others that could also be cited make
it abundantly clear that the FBI's identification and retrieval pro-
cedures do not pass muster. As a matter of law, they are inadquate
to support summary judgment in this case. They have been thoroughly
challenged by Weisberg, and have been shown to lack even the rudi-

ments of a systematic search.
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[App. 227-228]
The Government objects to this on the grounds that Kilty's
75-1996 deposition is not in evidence, but says that if it were,

Gined that

"defendants could show in that deposition that Xilty expa

raw data from NAA in the King case was retrieved by him from the
laboratory file cabinets . . . but that they were not considered

FBI 'files.'" Government Brief at 33, n. 8. This only gets Kilty
in more trouble. It does not jibe with his May 13 affidavit, which
says he conducted a review "of FBI files," or with his testimony
that his search in this case included two filing cabinets in the

FBI Lab and that the records he located in the lab were files. See
Kilty Deposition at 38-48; passim. [App. 47-57] And after his tes-
timony in this case, he cannot truthfully have maintained, as he did
testify in C.A. 75-1996, that "there's no place in the Laboratory

to keep any results of tests."

D. Requirerments of Thorough ©~=rch Have Not Been Met

In Weisberg III this Court found that the Xilty affidavits

"do not denote which files were searched or by whom, do not re-
flect any systematic approach to document location, and do not
proVide information specific enough to enable Weisberg to challenge
the procedures utilized.” 627 F. 24 at 371. The discovery taken
on remand has established that there was no systematic approach

to document location. Essentially, all Kilty did was to loock in

a couble of file cabinets in the FBI Lab where another agent, Fra-

zier, told him to look. [App. 49] He recalled making no list of
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CONCLUSION

For the reasons set forth above, the award of summary judg-

ment in favor of appellees should be reversed.

Respectfully submitted,

JAMES H. LESAR

1000 Wilson Blvd., Suite 900
Arlington, Va. 22209

Phone: (703) 276-0404

Attorney for Plaintiff
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’ " the fact that the very forms over which the éontrovcrsy raged
had been inadvertently destroyed by the Customs Burcau betwcen A
the daﬁes of Sep er 7 and 13, 1973. The question of mootness
was broﬁche& after this'disclosure,'buc when che plaintiff advised -
the Co'xrt that further discovery wus necessary to determme the
extent of the destructzon and the possible exlstence of an ulterior
.‘motive, the cause was set for a Pretrial Conference on January 10,
1974, Qith all discovery to be completed by January 5. The
.'defendants filed, together with their unilateral-pretrial stipulation,
a motion to dismiss bgcausé the cause of action was moot. The
plaintiff filed a motion to strike the .defense motion to dismiss

as being untimely filed and submitted his own unil#teral pretrial

stipﬁlation. It was in this posture that the cause came before

the undersigned for a pretrzal conference as scheduled. After a
review of the stipulations. together with the remainder of the
pleadings in the file, ‘and a discussion with counsel, it became
obvious to the Court that mo 1d - iv ‘edi
to a trial on the merits at this time. Based on this decisita,

the matter was taken off thé trial calendar with the understanding
that an appropriate order wﬁuld be issued on the various pending
motions and the pretrial stipulation. An analysis of the facts will

be helpful in this regard.

.

1
While seemingly innoclious in their own regard.zl tie
Customs' Declaration forms have taken on a new dimension for the
rurposes of this plaintiff because of the facts they may disclose
to the inforxmed observer when examined carefully. The plainciff
.hopes-to be able to determine the times a  dates of'arrivals -

" -into the Miami International Airport of certain Customs agents and

2/  Attached as Appendix A is a copy of both _sides of the form
in dispu-e.

3a
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page 5
Records Management System
Our office has reviewed Bapgpapge Declaration
¢ CF-6059 Records Disposal Schedules with the -
Bureau Management Analysis Division and they
- advised ‘that bapggage declaratlons may be: .
) .destroyed as follows: )
- CF-6059 Destroy after *(3) three years
" CF-6059-A Destroy after (3) three years
CF-6059-B Destroy after (1) one year
CF-6059-C Destroy after (1) one year

1 The above schedule was also reviewed with the
Office of Director, Security and Audit.

/s/ R. C. Muser
Ralph C. Muser

By the time :he destruction was. noticed, the 6059-8 forms had
been disposed of through July of 1972. Another circular, released
on Septemoef 27, 1973, provides for the implementation in Miami of
the United States Customs Service Record Control Manual, and that
means that-6659-B forms will now be kept for three years under the
supervision of a designated District Records Officer.

During the discovery period allotrted by the Court prior
to ‘the trial the plaintiff noticed and took the deposiri
District Directoxr Townsend, Assistant U.S. Attorney Ullman, DEA
Agent Omar Aleman, and BNDD Agents John B. Stevensbn and William
J. Logay.- The thrust Sf the depositions of the agents just mentioned
was to attempt to recﬁd@:ruct the events in May and- Jume of 1972

that formed the bases of the plaintiff's indictment and conviction.

. . II
The issues of law presen:e& here can be broken down

rather simply into three main headings:

) A.) Arc the Customs Burecau forms 6059-B
discoverable under the Act?

B.) "If the forms have been destroyed after the
instigation of proceedings under the Act, may
the plaintiff pursue an alternative method to
discover the information previously contained
on the forms?

C.) Can the man responsible for the destruction of
the forms, or his supervisor, or the District
.Dircctor, or all of them, be punlshed by the
Courc for contempt? ,

These issues will be discussed seria:im.

T 5a




page 7
" The courts have had an opportunity to decal with the
provisa relied on by the defendants in this instance, - Before
non-disclosure‘ii permitted it is settled that "the defending agency
must prove that each document that f£alls wi:hin the class requested -
eit:herrhas been produced, is unidcntifj.able,v'or is who'lly exempt

from the Act's inspection requirements.' National Cable Televisiom

Association, Inc. v. F:C.C., 479 F.2d 183, 186 (D.C. Cir. 1973).

See alio Bristol-Myers Company v. F.T.C., 424 F.2d 935, 938 (D.C.
Cir. 1970). .The Act itself is clear in this regard:
. . . In such a case the court shall determine
* the matter de novo and the burden is on the
agency to sustain its action.,
5 U.S.C. §552. See Soucie v. D7 448 F.2d 1062; 1073 (D.C. Cir.
1971).._.Tkis is not a situation where the plaintiff requested "all"

the customs declaration forms filed with the Bureau at the Miami

International Airport, Sears v. Gottschalk, 357 F.Supp. 1327, 1328

(Db.Cc.C. 1973), but instead only two months of one year were
igles o & S are -not really attempting
to come within the "identifiable records" exception to discli‘sure--

they knew exactly what declarations were the subject of the request

and have not succeeded in demonstrating otherwise. See Bristol-Mvers

Company v. F.T.C., supra at 938. The objection instead centers
around the bulk of the documents properly identified and subject

to a carqful §earcﬁ and/or disclosure. That objectioh. however, is,
not weli‘takenf

. . . This statement deaves no doubt that the
defendant knows what information is being

sought. This is all that the identifiability
requirement contemplates. The fact that to find
the material would be a difficult or time-consuming
task is of no importance in making this determina-
tion; an agency may make such charpes for this work
as 'permitted by the statute. To deny a citizen
that access to apency records which Congress has -
specifically granted, because it would be difficult
to find the records, would subvert congressional
intent to say the least. .

Wellford v. Hardin, 315 F.Supp. 175, 177 (D. Md. 1970). affirmed,

444 F.2d 21 (4th Cir. 1971). See also National Cable Television,
supra at 192. The court in Wellford concluded this phase of the

inquiry as follows: ,

L AU . 7a
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page 9

- the back side contains several lines for listing the description

and pricé of articles purchased outside of the United States and

brought in. How the remainder of the information on the face side

of the form ‘can be considered commercial or fipancial is puzzling '

While che listing of articles purchused abroad may be considered

commcrcxal or financial, it certainly doesn't fall within the last
requlrement of being privileged or confldentlal Viewed in the
most realzstic and pragmatic light, the last thing the people who
fill out these forms expect is confidentiality. The form itself

provides that "all your baggage (including handbags and hand-carried

parcels) may be examined," and that examination is condueted in

public. 1In fact, there is some authority for the pfoposition that

.even if the form promised confidentiality the information might

st111 be discoverable.

. + .« While, perhaps. a promise of confidentiality

is a factor to be considered, it is not enough

to defeat the right of disclosure that the agency

“received the file under a pledge of confidentiality
the onc who supplier ‘t. Undertakines of chat

uature cannot, in and « themselves, K ;

Act." !

Robles v. Environmental Protection Agency, 484 F.2d 843, 846 (4ch

Cir. 1973), quoting Ackerly v. Ley, 420 F.2d 1336, 1339-40 (D.C.

Cir.'1969). n. 3. The Bureau has not met its burden of proof

under this exceptzon.lo/

10/ It should be mentioned that even should some of the informa-
tion be "confidential" under this secclon disclosure would
* . not automatically be forbidden.

This burden is compounded by the fact that
‘an entire document is not exempt merely because
an isolated portion necd not be disclosed. Thus
the agency may not. sweep a document under a general
allegaczon of excmption, even if that general allega-
tion is correct with regard to part of the information.
It is quite possible that part of a document should -
be kept secret while part should be disclosed. (footnotes
omitted)

Vauphen v. Roscn, 484 F.2d 820 825 (D.C. Cir. 1973). Excision
of thc confidencial portions would protect all pa: "ies involved
and not frustrate the cffectiveness of the Act. Cooperation
in this r-pard is esscntial to avoid necdless licigation, but
was ‘not present in this instance.

9a
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. . The assumption of unavailability may,
‘“in fact, explain the District Court's failure
to treat these items in the dismissal order.
If, upon remand, the District Court determines, .
as a matter of fact that thesec materials cannot
be located, the controversy gs to their disclosure
g may be rendered moot.

1d. at 791. Thxs precisely is the defendant s contention in their

. mocioq to dismiss the complaint herein--the declaration forms

sought no longer exist, therefore the cause is moot. The plaintiff
takes the poéition that if rhe forms are subject to disclosure,

an issue now decided in the affirmative, the forms should be

reconstructed as far as possible when the items sought have been

destroyed during the pendency of the litigation, whether
intentionally or not. ‘ .
Af- ' a consideration of the pros and cons involved,

the Court 15 of the opinion that the destroyed forms in question--
those relating to the four men mentioncd earlier in this Order--

‘rue .’ >ssible. To set a precedcﬁt.fo*
allowing the destruction of documents sought under the Act w. thout
taking the steps necessary to correct the ultimate effect’ of such
destruction would have a devastating effect on the viability of
the Act. Given the tendency of the Government to withhold all
documcn;s po§§iblc from public inspection, and tarlitiga:e the
issue'wheﬁever.in doubt, one can only foresee tI day when the
shredders ‘and furnaces in Govefnment centers would swing into
action'whénever a suit under this Act was filed. See Vaugheniv'
Rosen, supra aé 826. R
! The only way this information can be gathered from sources

relatively contemporaneous to the declaration forms requested

‘would be by examining the ie reports filed by the agents theﬁ-

selves with the Burecau of Narcotics & Danmgerous Drugs covering the

lla : .
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show that the destruction of the forms in question was done
with én intent to obstruct justice. Rather, he has.resigned
himself to the quest.fof this unprecedented type of "substituted"
disclosure. ) . L . .

Nevertheless, this Courr is of-the obinion thét the actions
of ;be defendants, and their attorney, demonstrate either’
extraordinary negligence or utter'disregard for the process
of law in this country. The least that would be ex#ected of
a pfivate>par:y litigating the validity of a subpoena duces

tecum issued by the Government would be a conscientious effort

to segregate and protect the documents in dispute so that, in

. the  event the subpoena was held to be valid, the documents could

be turned over as requasted. No less can be expected from the
Government. With the possible exception of deterrence, it would

serve no useful purpose at this juncture to hold the District

‘Director, the employee responsible for the actual destruction,

or the Assistant United States Attorney in contempt for their
respective failures in this regard. Howaver, option 11
remain open pénding the conclusion of this.litigation. Accordingly
it ié ORDERED AND ADJUDGED AS FOLLOWS : '

1. The defendants' motion to dismiss the cause as
" moot is denied; :

2. The plaintiff's motion to strike the defendants'
’ - motion to dismiss is denied; :

3. The defendants’' motion for summary judgment is denied;
4. The plaintiff's morion for summary judgment is grancted;

* 5. The defendants will produce for in camera inspection
by the Court the Bureau of Narcoties & Dangerous
Drugs files relating to the activities of Juan Orrciz,
Omar Alcman, John B. Stevenson, Jr., and William J.
Lopay during the monchs of May and June of 1972, cthis

.information to include all BND-6 forms and daily
record sheets compiled by and/or relating to these-
individuals, as well as all records of travel into
and out of the United States; and

6. Jurisdicrion is retained by the Court in order to
evaluate the compliance by the defendants wich che

13a
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11, I thought it was strange that with an extensive official in-
vestigation going on, that no FEI agent ever spoke to me when the
fact of my minor wound was on the pelice rsdioc and in police reports

when a picture of the impact on the curbstone had been printed
in Dallas newspapers, A COpy pt ons that I preserved is attached
as EZxhibit "A", This is one of the photographs taken on November 23, 1963,
by Tom Dillard, of the Dallas Horning News,

12, The next month, on December 13, 1963, after a news story headlined
"Questions Raised on Murder Bullets” appearsd in the Dgllas Mormine News,

I phoned the FBI, It thenm interviewed me the following day,

13. This news account goes into a question that perplexed ms, in
addition to the lack of official interest in a first-person account of
some of the firipg during the asssssination, It is with President
Kennedy's having received a fatal wound and a non-fatal wound and
Governor Connally's having been nded in three different ; ta of his
body and with only three shots fired, what caused my wound when I was
twice as far from the place the shots wers said to have coms from as

the ‘esidential

14. EBecause of the marmer in which I preserved this news account, 1t
did not keep in good condition., I have nair.ed my wife to retype it, and
Der retyped copy and a photostat of the news story are attached herein
as Exhipit "B", -

15, While there are these and other news accounts, my own notes of
the time and the FBI account of its interview with me all refer to a
chipping of the curbstone, I now have no independent recollection of a
chipped point, I am absolutely withocut doubt thmt there was a very

visible mark and that Deputy Sherif? Walthers saw it Irom a distance.
16, All accounts are as this news story expressed it, "freshly made,”

17. Esrold Weisberg showed me a copy of the F3I's account of its
December 14, 1963, intsrview with me on June 10, 1977. A copy of this

report 1s attached, marked Zxhibit "C"., A sentencs in it that refers

to this and to wnat I then said about it reads, "He did look around

17a






ask you if you took that picture,"™ The fact is that =y £ilm has
since dissppeared from my Zome and I have no lmowledge of how or

under what circumstances,

30. Zarlier this - » I obtained a copy of kr, Weisberg's book,

Post Mortem. I‘t has several references to my experiences that tragic
day., On Pages 608 and 609, it has pictures of the impact point on the
curbstone, On November 22, 1963, approximately 10 minutes after the
shots were fired in Dealy Plaza, I witnessed Mr, Walthers pointing
out the mark to seversl pecple and some photographs being takem of
this mark. ter reading Post Mortem, I phoned ¥, Weisberg,

31, During our conversation, I told Mr, Weisberg of my taking movies
of the curbstone and of the later disappearance of the film, He has
given me and I have read a file of records relating to me from which
the foregoing exhibits of official origin are selected, as waell as the
letter of February 3, 1977, to | from the Nationgl Archives enclosing
"eopies of the Warren Commission file relitin.g to James Tague"

(Exhipit "L"). .

32. There is no record among these i1 ¢ for ¥

to have lmown that I had amy film. There is no reference to my film of .

any kind, n& matier how indirect, that even suggests its existence,
There is only the disclosure of lr, Liebeler's kmowledge of it in the
pages of the deposition attached hersto as Exhibit "X,

33. EHow any government agent or official knew I had taken these movies
and how they later disappesred, I cannot explain,

34 I cannot be certain whether it was a fragment of bullet or a smell
visce of concrets that caused the minor cheek wound I sustained during

the assassination of President Kennedy., There is not and never has been

any doubt in my mind that this miner wound was associnted with the mark
on the curbstone, as every newspaper and official accour.tt I hava 3een
states, including the Warren Report (Chapter III, Subtitle, - Third
Shot"), As Exhibit "3" states, from the moment of the shooting this
waa galso the expressed belief of then Chief Criminal Deputy Sheriff

Alan Sweatt and his assistant, Deputy Sheriflf Suddy Walthers,

21la
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=-Dallas News Staif Phata,

CONCRETE SCAR -
A detective points to a chip in
the curb on Houston Strest op-
posite the Texay School: Book
Depository. A bullet from the
rifle that took President Ken-
nedy's life apparently caused the
[ hale.

23a




The motorist could have been hit by a sliver from the dullet or a

particle of comcrete from the curdb, they concluded,
The chip appeared freshly made.

It was in line with the path a bullet would have taken if fired from
the sixth floor of the Texas School Book Depesitory building toward
the Kennedy motorcade., The trajectory, however, would have carried it

above the heads of President Eennedy and the governor,

Walthers and Sweatt were within a block of the slaying site when
the sniper cpened fire, They agreed with other witnesses that the
assassin fired cnly three shots.

Governor Comnally said ths first shot struck President Kennedy and
ths second entered his body,.

Then, t governor related, another bullet struck President Eennedy.
That would account for the three shots.

not, however, account for the chipped spot.
Various theories have been advanced,

Was Gov. Cormally mistaken sbout what happened during the 10-second
period in which the sniper shot him end the President? Did the rifle-
man fire two bullets into the car, with one striking both President
Eennedy and Gov, Connally, and then hurriedly fire a third which passed

over their 1to?

Or did the chipped spot have no connectlien with the shooting? Couldn't
the motorist have been strTuck By a speck of gravel thrown up by a car?

Couldn't the chip have been caused by other gravel?

FBT and Secret Service agents may have the answers., But they haven't
revealed t they ' .Tmed during their intensive investization of the

murder of President Rennedy.

Zxhibit "S"-=Page 2
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Pollewing the re-enactment of the assasgination of
rresident JOHN PITZGERALD XENNEDY at Dallas, Texas, cn May 24,
1264, considerable publicity was given to the effect that cne
¢Z the thrae bullets fired at the time of the assassination
rznt wild. _

Ca Juze 5, 1964, there appeared an article in the
"Dzllas Timea Farz2ld" newspaper by reporter JAMES C. LEERER

2lleging that a Dallas auto salesman had stated one of tha

tkree bullstz fired during the assassination went wilgd, crashad
into a curdb and apparently struck him.

R - On June 5, 1964, JAMES C. LEHRER, reporter, "Dallas

’ Times Hsrald,® : rtseﬁ—sa\ RED C. ELLINGTON =1 had
intervieswed on4 JIM TAGUE, gged 27, used car szlesman, em-

. plcyed by the Cedaxr Springs Dodge Automobile Agency, Dallas,

: Texas, and that a story regarding this interview would appsar

in tl T Ti 1 .d® on 5, 19

‘Mr., LEERER stated that he had made an appointment
with TAGUE prior to the interviaew and, upon hig arrival at
TAGUE'3 placa of employment and prior to the begini ° g of the
intervisw, TAGUE inquired of him, "What's in this £for me?”
Additional conversztion with TAGUE disclosed that if his story
wiIre worth any money he, TAGUE, desired to raceiva the money.
¥Mr. LEZRER advissd that he told TAGUE he would not know whether
ais story was worth any monay until he "had heard the story."”

At the conclusion of his intervisw with TAGTUE, Mr.

LEERER stated he informed TAGUE that his story was "interesting”,

but was not considared startling and was not believed to be
worth &ny money to anycone.

. Mr. LESRER advised that as he was leaving following
the interview, TAGUE requested LEERER to view three minutes of

motion picture film which TAGUE had taken at the Indianapolis
500-mile race dspicting the crash and resulting fire which

a2 Oy s
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THE DALLAS TIMES FERALD Friday, June 5, 1964
WITNESS OFFEr~ K _SHOTS TEEQRY

By Jim Lehrer
Staff Writer

A Dallas auto salesman has memories of a bloody cheek to support the
theory that one of the three bullets f{ired into the Nov. 22 presidential

motorcade went astray.

A bullet crashed into a curdb some 10 feet in front om him and grazed
his face.

"Weat bothers me is why nobody has taken en intarest in my story be~

fore," said the 27-year-old man, whe asked that his name not be uased.

In an exclusive Times Herald interview, he said he was standing by the

conerete abutment on the east side of the Triple Underpass watching

the motorcade turn at Elm and Houston and proceed toward the undszpass,

"There was that first shet, then the second and the third. Socme time,
I think it was the second shot, a bulleteeIlfm sure it was a bulletee
hit the curb in front of ms and I felt a sting on my cheek.”

In the confusion that followed, he thought no more gbout it until a
policeman pointed out that there was blood on the right side of his face.

"We went back to wbere I was standing and we saw the creased marke
obvicusly fresh——on the curb,” he said. "App 1tly what hit me was
;he bullet richocheting off the curb, or possibly even a part of the
concrete-~though I doubt it."

Ee pinpointed his position as being about in a direct line from the
Texas School Book Depository Building on a downward angle in f{ront of

the Xennedy car.

His theory is that a dullet fired from the sixth floor of the depositoery

Lo

tuilding would have hit the curbd in fromt of him if it had missed the

.
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eaTly FEI z=; y 2=t 'y have nevex been depssed. :
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UNITED STATES ATTORNEY
NORTHERN DISTRICT OF TEXAS
DALLAS, TEXAS 75221

- AIRMAIL -

July 15, 1964

Mr. Howard Willens

President’s Commission on the
Assassination of President Kenaedy
200 Maryland Avenue N.E.
Washington, D. C. 20002

Dear Howard:

This will confirm our telephone conversation to the
effect that the depositions set for tomorrow will be
postponed until Wednesday, July 22, 1364.

The tentative schedule looks like this:

11:45 Mrs. Donald Sam Baker
12:30 Mr, James W. Altgeas
1:30 ¥r. Abraham Zapruder
15 1 L. will
3:00 Mr. Warrean Reynolds

Mr. Jim Tzgue advises that he thinks he will be ocut
of town but if he 1is in Dallas he will call the office and

arrange to come in,

Sincerely yours

Barefoot Sanders

United States Attorneyy,

Martha.Joe Stroud&l&ssistan:
United States Attormey

33a
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1 you were hit. We go east along --
2 MR, TﬁAGUE: Right here is the curb.
3 MR. LIEBELER: There is a curb that runs along --
4| MR. TﬁkGUE: About 12 to 15 feet right on the top of
5 round of the curb, was the mark that‘véry definitely was
6 fresh, and I would say it was a mark of a bullet.
7 MR. LIEBELER: ’Le&As-pueue—number~eightfthezanwhere~youﬂ;
8 sav. this.mark,. approximatedy. You say it is about 15 or 20 |
9 feet east of where you were standing? .
10 MR, qﬁkGUE: No, about 12 ;o.lslfee:.
i 11 !} . LIEBELER: .Easp of where you Qere standing?
12 MR, T#AGUE: Right. |

. LIEBE : 4

14 MR. EFAGUE: Right.

15 MR. LIEBELER: So we have the point fixed there, and

18 we can just estimate 12 to 15 feet east on Main Street; is

17 that right?

18 MR. ?ﬁAGUE: That's correct.

19 MR, LIEBELER: That would have been on the south curb

20 of Main Street, is that right?

21 MR. %ﬁAGl » It would have been on the south curb.

2§ MR. LIEBELER: About 12 to 15 feet east of the point
o 23 number six on Commission Exhibit No. 354.

24 ' Now you yourself, as I understand it, did not see the |

25 President hit?

27
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L youy did you see any evidence of anybody having fired from

the area on the railroad tracks above che Triple Underpass?

MR. TEAGUE' None.
MR. LIEBELER: Do you ¢, ‘hat it is consistent with

what you.heard and saw that day, that the shots could have

come from the sixth floor of the Texas School Book Depository

MR. TEAGUE Yes,

MR, LIEBELER: There was in fact a considerable écho in
that area? |

MR. T?AGUE: There was no echo from where I stood. 1
was asked Ehis question before, and there was no echo.

It was just a loud, oh, nbt a canﬁon, but definitely

louder and more solid than a rifle shot.

MR. LIEBELER: So —>u, beir- in a -lace where there was

no echo, you were able to recognize how many shots there
were quite clearly?
MR._;EkGUE: I believe so.

MR. LIEBELER: And you say you heard three shots? 17"-
i/
N\

MR. 'I‘/EAGUE- That is right. N'?-“

- P i P
e

o m—ae

JUNSHUNESY P}
. e T e e

""MR. LIEBELER: There has been considerable”testimony

PR e

e
s

from people who were standlng up near the cormer of Elm

o
Street and Houston thdf it was hard to tell, but of course,

you were staﬁaing completely across the plaza?

,/f’fMR TQAGUE I can't recall any echo, not at all,

. - S
St o ’ T AT D B By PN 0 g e i o 00 o e+ S ~-_-... - — ¢ St e P ¢

MR. LIEBELER: Do you remember seeing anything else

or observing anything else that day that you think would

37a
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notice the time on the Hertz clock., It was 12:29,
MR, LIEBELER: That was about the time that you felt

yourself struck?’

MR. Tﬁ&cus; I just glanced. I mean I just stopped,
got out of my car, and here came the motorcade. I just
happened upon the scene.

MR. LIEBELER: Now I understand that you went back
there subseduently and took some pictures of the area, isn't
that right?

MR. TEAGUE: Pardon?

MR. LIEBELER: I derstand that you went back subse-
quently and took some pictures of the area.

/ E: :a nth ’.

MR. LIEBELER: With a motion picture camera®

MR. TﬁAGUE: Yes. I didn't know anybody knew about that,

MR. LIEBELER: I show you Baker Exhibit No. 1, and ask
you 1f you took that picture.

MR, gﬁAGUE: No, not to my knowledge.

MR. LIEBELER: ,Mow in point of fact, that picture was

-~ st

taken by another individual}wiehnEwmotion“picture~camerat

-~ ! hanab
d~thevptcture-iS"not;gg;tsfas~§triking~as~I'thoughtf“,_

et 9 AR W
et
-

Qrf-confused the picture taken by somebody else with the

picture I thought you had taken,

You yourself did take pictures of the area about a

month agao?
39%a
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’
GENERAL SERVICES ADMINISTRATION

National Archives and Records Service
Washington, DC 20408

February 3, 1977

Mr. Harold Weisberg
Route 12
Frederick, MD 21701

Dear Mr. Welsberg:
This is in reply to your letter of January 18, 197T.

Enclosed are a copy of our letter of January 17, 1977, to you and
copies of the Warrem Commission file relating to James Tague. As
you will note, our letter of January 17 does.not contain a promise
to prepare and furnish you lists of records that were withheld from
you. It does state that copies of records relating to the material
we have denied to you since the 1970 review will be furnished to
you. These records cons: ( correspor ice wi you and
your deposit account records.

Copies of ¢ ~ records on the lists of records made available in the
calendar years 1974 and 1975 have been furnished to you.

Sincerely 3

/“‘"“ ? it

¢ (MISS) JANE F. ITH
Director
Civil Archives Division

Enclosures

Keep Freedom in Your Future With U.S, Savings Bonds
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