UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

J. Gary Shaw,
Plaintiff,
Ve Civil Action NO. 82-0755

Federal Bureau of Investigation,

Defendant.

— et " e " P N P

DECLARATION OF JOHN N. PHILLIPS

I, John N. Phillips make the following declaration:

(1) i am a Special Agent of the Federal Bureau of
Investigation (FBI), assigned in a supervisory capacity to the
Freedom of‘Information—Privacy Acts (FOIPA) Section, Records
Management Division (RMD), FBI Headquarters (FBIHQ), Washingi on,

D. C. Dueé to the nature of my official duties, I am familiar with
the procedures followed in processing Freedom of Information Act .
(FOIA) requests received by the FBI, including plaintiff's_request

for records concerning the assassination of President John F.

Kennedy (JFK assassination).

(2) The purpose of this declaration is to address the
procedures used to search for the records responsive to
plaintiff's FOIA request.

(3) The following are items of correspondence with
plaintiff pertaining to this FOIA request:

(A) By plaintiff's letter dated May 13, 1980,
plaintiff requested a copy of six photographs mentioned in a
Central Intelligence Agency (CIA) document attached to plaintiff's
request letter. (A copy of this letter is attached hereto as
Exhibit A.)

(B) By FBIHQ letter dated May 23, 1980, receipt of
plaintiff's request was acknowledged. Plaintiff was further
advised that a search of the FBI's indices would be made. (A copy
of this letter is attached hereto as Exhibit B).

(C) By FBIHQ letter dated June 18, 1980, plaintiff

was advised that based upon the information provided, a search of




our central indices could not be made. Plaintiff was requested. to
provide the FBI with any further information available concerning
these photographs. (A copy of this letter is attached hereto as
'Exhibit C.)

(D) By plaintiff's letter dated June 25, 1980,
plaintiff advised FBIHQ that he was unable to providé further
information and asked the FBI to query the CIA regarding his
request. (A copy of this letter is attached hereto as Exhibit D.)

(E) .By FBIHQ letter dated July 9, 1980, plaintiff
was advised that the FBI was still unable to determine if the
photographs were in FBI files. Plaintiff.was further advised that
he should contact the CIA directly since it appeared that the
photographs would be.the property of the CIA. . (A copy of this
letter is attached here'o as Exhibit E.)

(F) By plaintiff's letter dated July 15, 1980, to
the Department of Justice (DOJ), plaintiff appealed the decision
of the FBI that the photographs could not be located. (A copy of
this letter is attached hereto as Exhibit F.)

(G) By DOJ letter dated August 5, 1980, the DOJ
acknowledged receipt of plaiﬁtiff‘s appeal. (A copy of this
letter is attached hereto as Exhibit G.)

(H) By DOJ letter dated August 18, 1980, plaintiff
was advised that the DOJ was-affirming the initiallaction of the
FBI. Plaintiff was further advised that he should contact the CIA
concerning his request. (A copy of this letter is attached hereto
as Exhibit H.)

(4) Explanation of the FBI'S Central Records System

and General Indices:

Access to the FBI Central Records System is afforded by
the general indices, arranged in alphabetical order, consisting of
index cards on various subject matters, including names of

individuals. The decision to index is made by the investigative




Agent and the supervising Agent, except for the names of
subject(s), suspect(s) or vicfim(s) carried in the case caption,
which are automatically indexed. The Central Records System
contains administrative, applicant, personnel, general and
investigative files compiled for law enforceﬁent éurposes. The
records system consists of a numerical sequence for élassifying of
files broken down according to subject matter. The subject matter
of a file may relate to an individual, organization, company,
publication, activity or foreign intelligence matter. The index
cards in the general indices fall into two categories: "main"
index cards and "see" index cards (i.e., cr&ss references). A
"main" index card carries the name of an ‘'individual, organization,
activity, etc., which is the subject of a file contained in the
records system. A "see" index card bears the name of an
individual, organization, activity, etc., other than the main
subject, which name is incidentally referenced to a portion of a
document maintained in the system. Generally, "see" references
are only a mention or reference to that individual or organization
contained in a document (or in a portion of a dbcument) located in
the main file of another individual or organization.

"gee" references may contain’insufficient background or
other identifying information by which a positive identification
can be made with a given name. In many instances, receipt of
specific additional identifying information from an FOIPA A
requester can assist in making a positive identification.
Futhermore, it should be noted that the FBI indexes neither all
names of individuals contacted or mentioned nor all information
received during an invéstigation. Only names apd information
considered pertinent, relevant and necessary for future retrieval
are indexed. Only that portion of a document pertaining to names

or information indexed is considered to be the "see" reference.



(5) Indices and Records System Search for Records

-Responsive to Plaintiff's Request

A search of the FBI's Central Indices could not be

conducted based upon the limited information'provided by

plaintiff. However, an employee who is familiar with the files of

the JFK assassination looked at known CIA photographs in the
FBIHQ, Dallas Field Office and New Orleans Field Office files
pertaining to the assassination, in an attempt to locate the
photographs requested by plaintiff. The FBI was unable to
determine if these photographs were the ones being requested by
the plaintiff, The FBI alsolattempted to locate the §hotographs
in specific places suggested by counsel for plaintiff. The
photographs which were located and reviewed are the same ones that
were previously providéd to the plaintiff by the CIA in Shaw v.

Central Intelligence Agency, No. 82-0757 (D.D.C. filed March 16,

1982) .

(6) To do any further searching for photographs
requested by the plaintiff would be unreasonably burdensome in
that it would require a page-by-page hand search of the entire JFK
assassination files from FBIHQ, Dallas Field Office and
New Orleans Field Office. '

It is estimated that this search would‘require
approximately 720 man-hours to complete with no guarantee that the
photographs requested could be located. It would be necessary,
therefore, to charge search fees, as provided in Title 28, Code of
Federal Regqulations, Sectioﬁ 16.9, of $2.00 per quarter hour in
excess of the first quarter hour to do this search for a total
cost of $5,758. 1In addition, even if the photographé were located
as a result of this search they would probably have to be referred
to the CIA prior to any release. As plaintiff has already been

advised,'the photographs appear to have originated with the CIA.
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I have read the foregoing statement consisting of five
pages and fully understand its contents. I declare under penalty
of perjury that the statement is true and correct.

pated, this é day of August, 1982.
———

(]/?Zhh , T/ (Vn#

John N. Ph1111ps
ecial Agent
Federal Bureau of Investigation

Washington, D. C.
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f__— J. 'GARY S(uA\‘V & ASSOCIATES, AR(:)HITECT

Hay 13, 1980

United States Department of Justice
Federal Bureau of Investigation
Washington, D. C. 20535

Attn: F.0.1. Branch

Re: - Files of the Kennedy assassination

Dear Sir: '

In a F.0.1.A. veview of June 1976, the Central Intelligence.
Agency made available to the public document # §55-804, Page
Five of this document (copy attached) says ®...F.B.I. is
bringing to Dallas two copies of six photographs of sif
persons one of which could be Oswald.”

- Under the provisions of the Freedom of fnformation Act
please furnish me v th a copy of each of the six photo-
graphs of the six ople as well as the jdentity of the
people if their {dentity was ever determined.

Please be assured of my firm commitment to pay any and
all cost fnvolved.

Sincerely yours, E

i. Gary Sha? : .

Attachment -
JGS/kw

Exhibit A

]
[
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UNITED STATES DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF INVESTIGATION

VASBINGTON, D.C. $9338 HAY. 2 3 Bso-
A : Request No. _ 98,306
Mr. J. Gary Shaw . .
Post Office Box 722 Re: J.F.K. Assassination-
Cleburne, Texas 76031 . 8ix Photographs

Dear Reguester:

This is to acknowledge receipt by FBI Headquarters
of your recent Freedom of Information-Privacy Acts (FOIPA)
request and to advise you of our determination to comply

* with your request pursuant to Title 5, United States Code,
Section 552 (a)(6) (A) (i) and other applicable Federal
statutes and regulations. Additional information, if
needed by us in thi's matter, will be reguested of you
by separate letter. : -

A search of the indices to our records will be

made in an effort to determine if we have the information

you seek. If the search fails to indicate the existence

of any record(s) pertaining to the subject matter of your

... request, you will be notified. In the event the search

~ reveals the existence of any record(s) which ma'* be responsive
~ to your request, it will be retrieved and proce sed pursuant
- to the provisions of the FOIPA at the earliest possible date.

Your request has been assigned the number
indicated above, which you are requested to use in any
further correspondence with this Bureau in this matter.

Sincerely yours,

09% 22.0..

04v0 & NueEcRs

Chief
Freedom of Information-
Privacy Acts Branch

RECEIV Ei) Records Management Division
MAY 3 01980

3. GARY SHAW, ARCH.

CIVIL ACTION NO. 82-0755 ¢
Exhibit B
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‘Rg. J. Gary Shav
Post Office Box 722
Cleburne, Texas 76031

Dear Mr. Bhave

i ~ ohis §8 in forther response t9
gnformation Act (FOIA) request dated
98,366, for copies of photogruphs of efx

We are unable to conduct & 8
gn&ices based upon the limited informetl

161569

Xf you will provide us vith any further

of our records.

L, Soem

.t T eage be advised that
R {4 within 60 3ays this request will be considered

-=_ these photographs which you may have ve w

(%4

W)

your Preedcm of
Kay 13,

1980, number

people.

earch of our central
on you provided.

f{nformation regazding
{11 eonduct a search

1f we do not hear froam

gincerely yours,

mv::c.na'-mﬂ

pDavid G. Planders, Chlef

Yreedom of Information-
Privacy Acts Branch

Records Hanageaent Division

CIVIL ACTION NO. 82-0755

Exhibit C

abandoned.



f———— 3. GARY £ 1AW & ASSUCIATL: ARCHITECY

S

June 25, 1980

Unjted States Department of Justice
Federal Bureau of investigation
Washington, D. C. 20535

. Attn: David 6. Flanders

RE: £.0.1. vequest # 98,306
JFK Assassinatfon = six photographs

Dear Mr. Flanders:

Thank you for your letter dated Jine 18, 1980 regarding wy.
Freedom of Information request for copies of photographs ’
of six people.

You stated that a search of your central indices could not
be conducted with the limited fnformation provided. Un-

—= _ fortunately, my {nformation s 1imited to the CIA document
which was attached to my letter of request (attached is
another copy of. that document). As can be noted, the
document has been sanitized so that any information of
possible assistance 4n locating the photographs has been
deleted. Please, On'my behalf, query the Central Intelli-
gence Agency as to these deletions. It is obvious from
the document that the photographs would be a subject of
memorandum both to the CIA and your agency.

Thank you for your continued patience.

Sincerely yours,
&l I

ry Sha
Enclosure . ‘e
JES/kw
CIVIL ACTION NO. 82-0755
K Exhibit D )
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¥r. J. Gary Bhav B v o
Post Office Box 722 . .
Cleburne, Texas 76021

‘Dear Mr. Bhaw:

This is in response to your letter éated June 25,
1980, concerning your Freelom of information Act request for
photographs of sir individuals. :

i We are Btill unatle to determine {f the photographs
you requestec are contained in our files. Eovever, {nasnuch
as it appears these photographs are the property of the Central
Intelligence Agency (CIA) we wouldé have no authority to release
them to you. Therefore, it i{s suggested you contact CIA directly
concerning your request.

8{ncerely yohts.
| pAVID 5. TEARES

pavid G. Planders, Chief
Preedom of Informution-

- . : Priveacy Acts Branch

Records Management Dlvis!on.

CIVIL ACTION NO. 82-0755
Exhibit E
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. J. GARY SuAW & ASSOCIATES". ARCHITECT —.\

Jduly 15, 1980

United States Department of Justice
0ffice of the Associate Attorney General
Washington, D. C. 20530

Re: F.B.1. F.0.1.A. Request # 98,306
JFK Assassination - Six photographs

Dear Sirs:

On May 3 of this year (see attached letter ) 1 made vequest
from the Federal Bureau of Investiation for copies of photo-
graphs pertaining to the President Kennedy assassination. 1 -
was informed by the Bureau that they were unable to determine
the existence of the photographs in their files (see attached
- letters dated-June 18, 1980 and July 9, 1980). In the

Bureau's last correspondence they stated that the photographs
appear to be the property of the Central Intelligence Agency
but gave no basis for their determination.

1 hereby respectfully appeal this determination and request

that a further search be conducted as to the exfistence,
jdentity and Jocation of these photographs.

Sincerely yours, Z ’
@ary Sha; = ®

J6S/kw

Attachments

CIVIL ACTION NO. 82-0755
Exhibit F
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( ( US. De, .¥ st of Justice
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. Office of the Associste Attnrncy Genernl

Whihington, D.C. 20530
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Mr. J. Gary Shaw :
;’ggtpgg:g;tgsx 22 Re: President Kennedy Assassination

Cleburne, Texas 76031

Dear Mr. Shaw:

This is to advise you that your administrative appeal
to the Associate Attorney General from the action by the
Federal Bureau of Investigation - .on your
request for information from the files of the Department of
Justice was received by this Office on July 21, 1980.

This Office has a substantial backlog .of pending appeals -
received prior to yours and a shortage of attorneys. 1In an
attempt to afford each appellant equal and impartial treatment,
we have adopted a general practice of assigning appeals to
Office attorneys in the approximate order of receipt. Your
appeal has been assigned numtsr 80-1458. Please mention this
numbes in any future corresp( :dence with this Office concerning
this specific appeal.

We will notify fou of the decision of the Associate
Attorney General on your appeal as soon as we can. The

. necessity of this delay is regretted and your continuing
- courtesy is appreciated. K

Sincerely,

Janice Adams

Administrative Staff Assistant
Office of Privacy and Information
. .+« Appeals

CIVIL ACTION NO. 82-0755
Exhibit G



Us. Depr pent of Justice
Sy
Office of the Associate Attorncy General

Washington, D.C. 20330

. ’ <318 .
Mr. J. Gary Shaw .
Post Office Box 722 . #
105 Poindexter : Re: 2ppeal No. 80-1458
Cleburne, Texas 76031 QJS:PLH
Dear Mr. Shaw:
. You appealed from the action of the Federal Bureau of

Investigation on your request for access to certain photographs
pertaining to the John F. Kennady assassination.

After careful consideration of your appeal, I have decided
to affirm the initial action in this case. The F.B.I. properly.
refused to conduct a search for the photographs you seek on the
grounds that you had not provided a reasonable' description of
them. 5 U.S.C. 552(a)(3). Without names of the subjects or
the photographer and/or other identifying information, it would

~== be_impossible positively to identify the pictures as the ones
requested by you, even if they were in fact located during a
search, For your information, the Bureau has located no relevant
information other. than that provided by you-in the attachment to
your reguest letter. That record appears to suggest that the
photographs you seek might possibly have originated with the
Central Intelligence Agency. If you wish to pursue this matter,

_ I can only suggest you write directly to the C.I.A.

Judicial review of my action on this appeal is available
to you in the United States District Court for the judicial
district in which you reside or have your principal place of
business, or in the District of Columbia, or in the District

- where the photographs you seek, if they exist, are located.

Sincerely,

John H. Shenefield
Associate Attorney General

By:
. : Quinlan J. Shea, Jr., director
Office of Privacy .and Infcrmation Appeals

CIVIL ACTION NO. 82-0755
Exhibit H



. about his need for the materials.
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JAMES A. DEVINE, K . %“my,,,. =
Plainci£E, R . B
™ , CIVIL ACTION 81-0343-A. .
JOHN: MARSH, Secretary of the:
Army, et al.,
Defendants.

MEMORANDUIM OPINION AND” ORDER

This lawsuit brought pursusnt ta the Fr'gedum of Information
Ac!:‘(FOIA). 5 U.S.C. §S52, is beﬁra the Court on cross-motions .
for sumary judgms'm:. The plaintiff seeks a quantum of informa~
tion relating to the solicitation, processing, and selection

> .

processes for the position of Staff Assistant on the Army Clemen
Board. The plaintiff is currently -a. civilian employes of the
Department of the A.:my.r

Plai.ndff.'s. FOIA regquest sought "all paterial concérniugﬂ
the position of Staff Assistant Army Clemency Board, Am:.munce-'
ment No.' VA 80-355." . ’

Inicially, plalntiff was provided with four adr nistrative
documents 'rela.ti.ug to his request. He appealed; again citing
an unparticularized request for mo:e. documents.

Subsequent to f£iling his appeal, the plaintiff £iled a
grievance regarding the selection process employed to select
a candidate for the Staff Assistant position. The defendants,
upon noting the grievance, broadened tha search being made pur-
suant to plai.nlt:iff'u FOIA request as they now knew scmething

Mora documents were chén released. The plaintiff, an unsue-,

\’/ﬂ“m
b .
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were found and released.

~

e »*

cessful and vexated applicant, then demanded relaase of the
S:anda:dr@ 52 and 172relating to the successful applicane.
These: documents were then released along with a Vaughn index,
togather with some: Zé documents released up tor that time. .

Om July 20, 1981, the plaintiff informed the defendsints
ather application material for the selectee appeared to be
missing. Another sesrelr ensued and fous additional documents

To date, the entire 130 page file relating to the Army job,
togather with applicatfom material and ocher related documeats. -

- found: to be relocated in other files within the defendmnts' of=

‘f1ce have been released to: the plaintiff with the Goverrment's
exemptions. 1dentified and Juscified,

During oral arguments the: plained££ was: querdied: By the
Cou::t: as. to- whid:. docme'n't(_s)_ he wanted tﬂaz had no:.. the:gfor,

" been provided. Plaint4££ indicated that he sought tha selectee's -
. geandazrd qualificacions form 171 Because he only had the selec—
. tee's form 172 (the. sup‘élmmt oz update to. form 171). The

Goverrment indfcated. that the form 171 was not among those forms
reviewed by the hiring committee.
" The plaintiff asserts in his brief thac: "A cicizen should
. : .

" be a le to make a brief and simple request to the govermment to

make full disclosure or openly assert its reasons for the non-dis-
closure.” m: Court agrees; however, the Government should
only be obligated to provide a requester with that relevant

- 'information diseovered in its files as.the rasult of a good-

£aith seaxzch based upon the information (including need, purpose,
and part.i'c-ulazized docm;ei;:s) provided by the requesting eiti-
zen, . I ‘
suis"fyfng this .pl'ai.nr:iff's request, to his standards; would
require either an agency FOIA staff with clairvoyant capabilities
(as to the needs of the individual requester) or an FOIA staff

e P
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willing to uﬁdertake a virtual aﬂwcécy position on behalf of
o the requester, spending countless. numbers of personnel hours
seeking needles im bureaucratic hays:acks.

The Court finds that the Government has made: & diligent
and. good-faith effort to reczieve those documents relevant to

plaintiff’ & request. .

Moreover, the plaintiff seeks pais:;mal files. Those files
14e wichin the umbrella: of the exemptiom of (b) (6) of the Act,
particularly vhem the information sought has: information relat—
ing to a specific persom oX individual. Accord, Robles v. E.P.A.,
484 F.24 843, 845 (htk Clz. 1973).

Plaintiff's reliance upon Kurzom v. Department of Healtln
and msévicasl i3, im the cﬁé at ‘b::'.'.', misplaced. . In
Korzoem, the Court found that federal grant applicants: files
for scienﬁ_fiq research could be. released under an FOIA request.

The Court noted, howevexr, that:

thedxr govermment

1y:fn&ﬂ.eldsom:h'inthewhuseyaasmre-

gesrch, will remain purely privace matrers. There: is

ar cbvious public element to. the process....” .
See 649 F.2d at 69.

Moreover, the Kurzom Couzt cprrec:ly observed that the

fecigral grant app];ic;a':ians were not "persormel” files; a cla.;siﬁ..-
cation requiring, in most cases, closer sc.-.-utiny.' @
For the reasons set forth above, the Court f£inds chat plain-
" piff's request to the agency has been satisfied to the extent
required by the FOIA. The request was ambiguous buc.l diﬁgm:
effort was put forth to maet the requester's demands.

Plaintiff's motion for summary judgment is DENIED, and

defendants' motion for summary judgment is hereby GRANTED.
" IT IS SO ORDERED. ' ‘
Should the plaintiff be advised to appeal this Order,
written notice thereof must be zeceived by the Clerk of this

T 640 F.24 6o (Lst LT 1981).




- Court ;d.thin thizrty (30) days éxm the date of chis Order.
The Clexk is directed to forward . copy of this Order
to the plaintiff (pro se) and: :he Uni:ed. Scates Attorney for
this Districe. /e/
Angust k'7. 1981 . ﬁ'«——# Z

Senior United: States District Judge _ ’
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
J. GARY SHAW,
Plaintiff,
Ve

FEDERAL BUREAU OF

INVESTIGATION, Civil Action No. 82-0755

Defendant.

e e e e e e

ORDER

Upon consideration of defendant's motion to dismiss, of the
memoranda of points and authorities filed by the respective parties
in. support thereof and in opposition thereto, and of the entire record
herein, and it appéaring to the Court that plaintiff has failed to
reasonably describe the records sought, that the Court therefore.
lacks jurisdiction over the subject matter of this action, apd that
the granting of the motion, pursuant to Rule 12(b) (1) of the Fe’eral
Rulés of Civil Procedure, would be just and proper, it is by thc
Court this day of , 1982,

ORDERED that defendant's motion to dismiss be, and it hereby is,
granted; and it is further

ORDERED that this action be, and it hereby is, dismissed.

UNITED STATES DISTRICT JUDGE



CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Defendant's
Motion To Dismiss —-- with accompanying declaration, memorandum of points
and authorities, exhibits, attachment and proposed order —- was served
upon plaintiff by deposit of a copy thereof in the United States mail,
postage prepaid, first class mail, addressed to:

James H. Lesar, Esq.
Fensterwald & Associates
1000 Wilson Boulevard

suite 900
Arlington, Virginia 22209

on this [9/’ day of Augusﬁi:}982.

A
=

JOAN E.ZQMILEY




