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nothing to show that performance has in fact been prevented.® Thus, where
proof is made of an agreement to give security, the contract may be deemed
to have been executed by the giving of security.® Likewise, sums which are
shown to have come into an obligee’s hands may be deemed to have been
applied toward the extinguishment of the obligation.”? The agreement is
deemed to have been performed at the time which the parties have fixed as
the time of performance.!® A stipulated act cannot be deemed to have been
performed in advance of the time of performance. If the act was agreed to
be done at a future time, equity will not regard it as having been performed
at an earlier date®®

The maxim |is said to be the foundation of equitable property rights, estates,
and interests.® Inter alia, it is recognized as being the basis of the doctrine of
equitable conversion.! Money which has been covenanted or devised to be
laid out in land is treated as real estate in equity and descends to the heir,
and, on the other hand, land which has been contracted or devised to be sold
is considered and treated as money.! A conveyance which ought to have
been made may be treated as having been made.® Furthermore, a purchaser
of property may be deemed to have become the owner thereof although the
deed which been executed by the vendor fails to convey what was intended
to be transferred.® Moreover; title under a will may be recognized by the
court although the will has not yet been probated.®

The maxim  that equity regards as done that which ought to be done is not,
however, of universal application. It may not be invoked so as to defeat the
operation of statute,® or create a right contrary to the agreement of the parties,’
or be applied in disregard of essential conditions for which the parties have
stipulated;® and whether the maxim is to be applied in any case hinges upon
the existence of some duty.’ Where it appears that the doing of the act was
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dependent upon the performance of a condition precedent, the court will not
treat the act as having been done unless performance of the condition is
shown.* Nor will the court consider an act to have been done if the con-
sequence of doing so will be to cause injury or damage to third persons.™
As a counterpart of the maxim, it is said also that equity in many instances
considers that undone which never ought to have been done.* But a court
of equity will ratify that| which was done without its authority when upon
application it would have ordered it to be done, if there is no other method of

doing justice.!®

§ 127. Equity regards substance and intent, rather than form.

A maxim frequently stated and applied is that equity regards substance
rather than form!* The maxim is also expressed in slightly varying ways,'
such as that equity looks|to the substance and not merely to the form® or
that equity looks through form to substance,” or that equity regards the sub-
stance, and not the form, of a transaction or proceeding,!® or that a court of
equity will look to the circumstances and not to the form of the transaction.”
It is said that equity looks to the substance and not the shadow, to the spirit
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and not the letter; it seeks justice rather than technicality, truth rather than
evasion, common sense rather than quibbling® Even more picturesquely, it
is said that it has always been recognized as the right, if not always as the
absolute duty, of a court clothed with equitable jurisdiction to apply its

X-rays to all masks and covers and see through to the real substance.!

The mcani‘ng of the maxim or a variant thereof is that the rights of parties
are not to bF sacrificed to the mere letter, but that the intent or spirit of a
contract, agreement, or transaction will in equity at least be the paramount
consideration.? In applying the maxim, technicalities will be disregarded.* In
the case of rritten instruments, the form is not always controlling; rather,
courts of equity will seek to discover and carry into effect the real intention
of the partiés and to enforce it according to the sense in which it was under-
stood as shown by the subsequent acts and conduct of the parties.* The
maxim is the foundation principle for the equitable assistance generally given
to defective conveyances.® Where lack of volition of a party has been estab-
lished,® the ﬁgurt is not concluded by that which appears on the face of papers
constituting memorials of the transaction; it will institute an inquiry into the
real facts.” aE deed absolute may be shown to have been intended to operate
as a mortgage® Equity will look to the substance: and not the mere form
in determining whether injury to property is the foundation on which equity
may rest.’

Remedies [and relief,® the authorities point out, are adapted to the exigencies
of the case! and are calculated to protect the rights of parties in view of the
situation in which they are placed.® The true and intrinsic character of
proceedings, in courts of law as well as in pais, is subject to the scrutiny of
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a court of equity, which will probe and either sustain or annul them, accord-
ing to their real character and as the ends of justice may require.”®  Equity is
not stayed because a name does not fit or one is not at hand accurately to
describe a wrong of a kind necessarily infrequent.’

§ 128. Equity imputes an intent to fulfil an obligation.

The maxim, “equity imputes an intention to fulfil an obligation,” embodies
a statement of a general presumption upon which a court of equity acts. It
means that where an obligation rests upon one to perform an act and he
attains the means of performing it, he will be presumed to intend to perform
through such means, and usually will not be permitted to show the contrary,
equity giving effect to the presumed intent.® The principle is commonly ap-
plied in cases involving the performance and satisfaction of covenants, the rule
being that wherever a deceased person has covenanted to do an act and has
done that which may pro tanto be considered as a performance of his covenant,
he will be presumed to have done the act with that intention and his estate
will be treated as if he had been a trustee to complete the performance.®

s APPLICABLE TO LITIGANT

1. IN GENERAL

§129. Generally.

As shown in the following discussion, certain maxims of equity are par-

he who secks equity must do equity;

ticularly applicable to the conduct of the litigant seeking relief, as for example:
he who comes into equity must come

with clean hands; and equity aids the

vigilant, not one who sleeps on his

rights. These maxims involve the question whether the conduct of one seek-
ing equitable relief has been such as to entitle him to the court’s assistance.
Where it appears that the |litigant has not acted in accordance with such
maxims, as a general rule relief will be denied. This is in pursuance of the

broad principle that no

can call an equity court into activity but con-

science, good faith, and re nable diligence. Where these are wanting, the
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riage settlement covenanted to pay a certain
sum of money to trustees to be laid out in
the purchase of lands, and that although he
did not pay the money as stipulated, he did
himself subsequently purchase a freehold es-
tate, it was decreed that on his death the
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mental in bringing about.
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Thus, where the result complained of is induced |

!)y.the plaihtiﬁ’s own conduct, equity will generally refuse relief.® Equity
insists upon| the conscientious obligations of suitors.™
A person seeking the aid of equity has no standing to question the applica-

tion of its fundamental rules.!

§ 130. Equity aids the vigilant and diligent.

) Qne of the familiar maxims of equity is that equity aids one who has been
vigilant,® not one who has slept on his rights® A court of equity may there-
fore refuse relief to one who has been dilatory or wanting in diligence in prose-

cuting his
call into activity a court of equity.®

cause of actiont “Reasonable diligence” is essential in order to
If this factor is wanting, the court does

nothing,® and it is said that no rule is better settled than that relief will be

denied to a

complainant who has slept on his rights.?

The maxim has been employed broadly to deny relief to those who neglect
to take care of themselves, and who thereby suffer losses which ordinary care

would have prevented.®

The situation which is most frequently contemplated

by the maxim is that which is created where the individual, having knowledge
of rights which he may assert, has failed to act, with the result that another
upon the assumption that such rights do not exist or will not be

has acted
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