
§ 126 EQUITY 27 Am Jur 2d 

nothing to show that performance has in fact been prevented.* Thus, where 
proof is made of an agreement to give security, the contract may be deemed 
to have been executed by the giving of security."* Likewise, sums which are 
shown to have come into an obligee’s hands may be deemed to have been 
applied toward the extinguishment of the obligation.” The agreement is 
deemed to have been performed at the time which the parties have fixed as 
the time of performance.’* A stipulated act cannot be deemed to have been 
performed in advance of the time of performance. If the act was agreed to 
be done at a future time, equity will not regard it as having been performed 
at an earlier date.” 

The maxim jis said to be the foundation of equitable property rights, estates, 
and interests.” Inter alia, it is recognized as being the basis of the doctrine of 
equitable conversion.” Money which has been covenanted or devised to be 
laid out in land is treated as real estate in equity and descends to the heir, 
and, on the other hand, land which has been contracted or devised to be sold 
is considered and treated as money.* A conveyance which ought to have 
been made may be treated as having been made.’ Furthermore, a purchaser 
of property may be deemed to have become the owner thereof although the 

  

deed which 7 been executed by the vendor fails to convey what was intended 
to be transferred. Moreover; title under a will may be recognized by the 
court although the will has not yet been probated.® 

The maxim that equity regards as done that which ought to be done is not, 
however, of ne application. It may not be invoked so as to defeat the 
operation of statute,* or create a right contrary to the agreement of the parties,’ 
or be applied in disregard of essential conditions for which the parties have 
stipulated;* and whether the maxim is to be applied in any case hinges upon 
the existence of some duty.® Where it appears that the doing of the act was 
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dependent upon the performance of a condition precedent, the court will not 

treat the act as having been done unless performance of the condition is 

shown. Nor will the court consider an act to have been done if the con- 

sequence of doing so will be to cause injury or damage to third persons.” 

As a counterpart of the maxim, it is said also that equity in many instances 

considers that undone which never ought to have been done.” But a court 

of equity will ratify that which was done without its authority when upon 

application it would have ordered it to be done, if there is no other method of 

  

doing justice.” | 

§ 127. Equity regards substance and intent, rather than form. 

A maxim frequently stated and applied is that equity regards substance 

rather than form. The maxim is also expressed in slightly varying ways,” 

such as that equity looks to the substance and not merely to the form,”* or 

that equity looks through form to substance,” or that equity regards the sub- 

stance, and not the form, of a transaction or proceeding,”® or that a court of 

equity will look to the circumstances and not to the form of the transaction.” 

It is said that equity looks to the substance and not the shadow, to the spirit 
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L ed 890, 65 S Ct 594; Kennedy v Morro, 
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and not the letter; it seeks justice rather than technicality, truth rather than 

evasion, common sense rather than quibbling.* Even more picturesquely, it 

is said that it has always been recognized as the right, if not always as the 

absolute duty, of a court clothed with equitable jurisdiction to apply its 

X-rays to all masks and covers and see through to the real substance.” 

The meaning of the maxim or a variant thereof is that the rights of parties 

are not to be sacrificed to the mere letter, but that the intent or spirit of a 

contract, agreement, or transaction will in equity at least be the paramount 

consideration. In applying the maxim, technicalities will be disregarded.* In 

the case of written instruments, the form is not always controlling; rather, 

courts of equity will seek to discover and carry into effect the real intention 

of the parties and to enforce it according to the sense in which it was under- 

stood as shown by the subsequent acts and conduct of the parties.* The 

maxim is the foundation principle for the equitable assistance generally given 

to defective conveyances.® Where lack of volition of a party has been estab- 

lished,® the court is not concluded by that which appears on the face of papers 

constituting memorials of the transaction; it will institute an inquiry into the 

real facts.” fe deed absolute may be shown to have been intended to operate 

Cc as a mortgage.’ Equity will look to the substance’ and not the mere form 

in determining whether injury to property is the foundation on which equity 

may rest.’ 

Remedies and relief,! the authorities point out, are adapted to the exigencies 

of the case” and are calculated to protect the rights of parties in view of the 

situation in| which they are placed.“ The true and intrinsic character of 

proceedings, in courts of law as well as in pais, is subject to the scrutiny of 

- 20. State v Tyler County State Bank (Tex 

Com App) 282 SW 211, 45 ALR 1483. 
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stance rather 
be applied to 
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ical rules so that it becomes 
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cation by an attorney, which   has been app! roved and adopted by his prin- 

cipal, is insufficient in form, equity will look 

and enforce |the intention of the attorney. 
beyond the “he of execution and ascertain 

Stark v Starr 94 US 477, 24 L ed 276. 

4. Segall v Loeb, 218 Ala 433, 118 So 633; 

‘Ogden v Stevens, 241 Ill 556, 89 NE 741; 

Hess v Haas, 230 Mich 646, 203 NW 471; 

Dunham v Chatham, 21 Tex 231. 

Accordingly, equity looks to the substance 

and purpose of an agreement, and molds its 

decree in accordance with what the parties 

may fairly be presumed to have intended. 

Simon v Etgen, 213 NY 589, 107 NE 1066. 

S. Welsh v Usher, 11 SC Eq (2 Hill) 167. 

6. See § 22, supra. 

7. Wagg v Herbert, 215 US 546, 54 L ed 
321, 30 S Ct 218, holding that where fraud 

is charged, a court of equity is not concluded 
by what appears upon the face of the papers 
but may institute an inquiry into the real 
facts of the transaction. 

8. See Mortcaces (ist ed §§ 129 et seq.). 
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217, 45 NE2d 48. 

10. §§ 102 et seq., supra. 
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a court of equity, which will probe and either sustain or annul them, accord- 

ing to their real character and as the ends of justice may require.* Equity is 

not stayed because a name does not fit or one is not at hand accurately to 

describe a wrong of a kind necessarily infrequent."* 

§ 128. Equity imputes an intent to fulfil an obligation. 

The maxim, “equity imputes an intention to fulfil an obligation,” embodies 

a statement of a general presumption upon which a court of equity acts. It 

means that where an obligation rests upon one to perform an act and he 

attains the means of performing it, he will be presumed to intend to perform 

through such means, and usually will not be permitted to show the contrary, 

equity giving effect to the presumed intent. The principle is commonly ap- 

plied in cases involving the performance and satisfaction of covenants, the rule 

being that wherever a deceased person has covenanted to do an act and has 

done that which may pro tanto be considered as a performance of his covenant, 

he will be presumed to have done the act with that intention and his estate 

will be treated as if he had been a trustee to complete the performance.* 

B. Maxms ApPuicaBLE TO LITIGANT 

1. In GENERAL 

§ 129. Generally. 

As shown in the following discussion, certain maxims of equity are par- 

ticularly applicable to the conduct of the litigant seeking relief, as for example: 

he who seeks equity must do equity; he who comes into equity must come 

with clean hands; and equity aids the vigilant, not one who sleeps on his 

rights” These maxims involve the question whether the conduct of one seek- 

ing equitable relief has been such as to entitle him to the court’s assistance. 

Where it appears that the litigant has not acted in accordance with such 

maxims, as a general rule relief will be denied. This is in pursuance of the 

broad principle that nothing can call an equity court into activity but con- 

science, good faith, and reasonable diligence. Where these are wanting, the 

court is ordinarily passive and does nothing.* Further, equity will not aid 

one who consciously invites the wrong of which he complains. A person can- 

not aid, encourage, or solicit the commission of a wrong to himself and then 

complain to equity that he has been injured by the act which he was instru- 

  

  

13. Randolph v Quidnick Co.| (Jencks v riage settlement covenanted to pay a certain 

Quidnick Co.) 135 US 457, 34/L ed 200, 

10 S Ct 655; Byers v Surget (US) 19 How 
303, 15 L ed 670. 

14. Associated Press v International News 

Service (CA2 NY) 245 F 244, 2 ALR 317, 

afid 248 US 215, 63 L ed 211, 39 S Ct 68, 

2 ALR 293. 

18. Fischer v Klink, 234 Towa 884, 14 NW 
2d 695, 153 ALR 1084. 

16. Lechmere v Lechmere, Cas t Talb 80, 

25 Eng Reprint 673, 3 P Wms 211, 24 Eng 

Reprint 1033. 

Thus. where it appeared that A by a mar- 
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sum of money to trustees to be laid out in 

the purchase of lands, and that although he 

did not pay the money as stipulated, he did 

himself subsequently purchase a freehold es- 

tate, it was decreed that on his death the 

estate should be subject to the trust. Sowden 

v Sowden, 1 Bro Ch 582, 28 Eng Reprint, 

mh 1 Cox, Ch Cas 165, 29 Eng Reprint, 

17. §§ 130 et seq., infra. 

18. Piatt v Vattier, 9 Pet (US) 405,9 Led 

173; Denison v McCann, 303 Ky 195, 197 

SW2d 248; Calhoun v Millard, 121 NY 69, 

24 NE 27. 
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mental in bringing about. 
by the plaintiff's own conduct, equity 

EQUITY 27 Am Jur 2d 

Thus, where the result complained of is induced ! 
will generally refuse relief.” Equity 

insists upon the conscientious obligations of suitors.” 

A person seeking the aid of equity has no standing to question the applica- 

tion of its fundamental rules.’ 

§ 130. Equity aids the vigilant and diligent. 

_ One of the familiar maxims of equity is that equity aids one who has been 

vigilant,* not one who has slept on his rights.* A court of equity may there- 

fore refuse relief to one who has been dilatory or wanting in diligence in prose- 

cuting his 
call into activity a court of equity.’ 

nothing,® and it is said that no rule 
denied to a 

cause of action. “Reasonable diligence” is essential in order to 

If this factor is wanting, the court does 

is better settled than that relief will be 

complainant who has slept on his rights.’ 

The maxim has been employed broadly to deny relief to those who neglect 

to take care of themselves, and who thereby suffer losses which ordinary care 

would have prevented.* The situation which is most frequently contemplated 

by the maxim is that which is created where the individual, having knowledge 

of rights which he may assert, has failed to act, with the result that another 

has acted 

19. Meisner v Meisner (Sup) 29 NYS2d 

342, affd 264 App Div 758, 35 NYS2d 712, 

app den 264/ App Div 853, 36 NYS2d 185. 

In considering the equity of a situation, the 

court looks to the showing or ability of the 

one claiming the equity to have prevented 

the prejudicial situation in which he finds him- 

a v Atkins, 204 Tenn 23, 315 SW 

20. Croker|v New York Trust Co. 245 NY 

17, 156 NE 81. 

1. Fidelity| Union Trust Co. v Multiple 

Realty & nstr. Co. 131 NJ Eq 527, 26 

A2d 155. 

2. New York v Pine, 185 US 93, 46 L ed 

820, 22 S Ct 592; Krause v Mississippi 

Corp. (CA7 Ill) 93 F2d 515; Urquhart v 

McDonald, 252 Ala 505, 42 So 2d 9; Aldridge 

nc. v American-Canadian Oil & 

935 Ark 8, 357 SW2d 8; Dead- 

, 230 Til 243, 82 NE 592; Louis- 

Co. v Cobb, 310 Ky 126, 200 

ALR2d 981; Farm Bureau Mut. 

_v Houle, 118 Vt 154, 102 A2d 

v Bolling, 172 Va 326, ! SE2d 

  

& Stroud, Inc. v_American- 

’1 & Drilling Corp. 235 Ark 8, 

357 SW2d 8; Farm Bureau Mut. Auto Ins. Co. 

v Houle, 118 Vt 154, 102 A2d 326. 

“Vigilantibus non dormientibus jura sub- 

veniunt” (equity aids the vigilant, not those 

sleeping on| their rights). Fahie v Pressey, 2 

Or 23; Slemmer’s Appeal, 58 Pa 168. 

“Leges vigilantibus, non dormientibus factae 

658 

upon the assumption that such rights do not exist or will not be 

sunt” (the laws aid the vigilant and not those 

who slumber on their rights). Williams v 

Harrell, 43 NC (8 Ired Eq) 123. 

4. Baker v Cummings, 169 US 189, 42 Led 

711, 18 S Ct 367; United States v Ames, 

99 US 35, 25 L ed 295; Urquhart v Mc- 

Donald, 252 Ala 505, 42 So 2d 9; Re Hous- 

ton, 205 Cal 276, 270 P 939, 60 ALR 730; 

Louisville Asphalt Co. v Cobb, 310 Ky 126, 

900 SW2d 110, 8 ALR2d 981; Federal Land 

i ' v Gallatin County, 84 Mont 98, 274 P 

5. Rio Grande Irrig.. & Colonization Co. v 

Gildersleeve, 174 US 603, 43 L ed 1103, 19 

S Ct 761; Twin-Lick Oil Co. v Marbury, 91 

US 587, 23 L ed 328; McKnight v Taylor, 

1 How (US) 161, 11 L ed 86; Wisconsin- 

Alabama Lumber Co. v Sewell, 222 Ala 696, 

134 So 9; Deadman v Yantis, 230 Il 243, 82 

NE 592; Engel v Mathley, 113 Ind App-458, 

48 NE2d 463; Denison v McCann, 303 Ky 

195, 197 SW2d 248; Calhoun v Millard; 121- ; 

NY 69, 24 NE 27; Withers v Reed, 194 Or 3 

541, 243 P2d 283; Germantown Pass. R. Co. v 

Fitler, 60 Pa 124; Ruthrauff v Silver King 

Western Min. & Mill. Co. 95 Utah 279, 80 

P2d 338; Lorenz v Rowley, 122 Ve 480,177 & 

‘A2d 364. 
a 

6. Lorenz v Rowley, supra. 

7. Louisville Asphalt Co. v Cobb, 310 Ky 3 

126, 220 SW2d 110, 8 ALR2d 981; Burnsv 4 

Dillon, 226 Ky 82, 9 SW2d 1095. 4 

& Urquhart v McDonald, 252 Ala 505, 42 j 
Se 249; Tackett v Bolling, 172 Va 326,1 
SE2d 285. 
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