
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

MARK ALLEN, 

Plaintiff, 

Ve Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, et al., 

Defendants. 

  

DEFENDANT CENTRAL INTELLIGENCE AGENCY'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT AS 

TO FEE WAIVER DENIAL 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, 

defendant Central Intelligence Agency (CIA) hereby moves 

for Summary Judgment with respect to its decision to deny 

plaintff's request for a fee waiver in this Freedom of 

Information Act case. No genuine issue of material fact exists 

as to this question and defendant CIA is entitled to judgment as 

a matter of law. The Court is respectfully referred to the 

accompanying Memorandum of Points and Authorities and Statement 

of Material Facts as to which No Genuine Issue Exists in support 

of this motion. 
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Acting Assistant Attorney General 
Civil Division 

JOSEPH E. DiGENOVA 

United States Attorney 
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OF COUNSEL: 

EMILIO JAKSETIC 
Office of General Counsel 
Central Intelligence Agency 

Attorneys, Department of Justice 

10th & Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
Telephone: (202) 633-3313 

Attorneys for Defendants



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARK ALLEN, 

Plaintiff, 

Vv. Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, et al., 

Defendants. 

  

STATEMENT OF MATERIAL FACTS AS TO WHICH 
NO GENUINE ISSUE EXISTS 

Pursuant to Local Rule 1-9(h), defendant Central Intelligence 

Agency (CIA) herewith submits its statement of material facts as 

to which no genuine issue exists. 

1. By letter dated December 15, 1980, plaintiff submitted 

his first Freedom of Information Act (FOIA) request for materials 

relating to the House Select Committee on Assassination (HSCA) 

investigation into the assassination of President John F. Kennedy. 

Complaint, Attachment 13. 

2s In his letter, plaintiff requested a fee waiver on the 

grounds that he "[was] presently engaging in a program of 

scholarly research concerning the work of the [HSCA]. As the 

records involved in my request related to the assassination of an 

American president, I feel they are of important historical value 

and therefore would significantly benefit the public." Id. 

3. By letter dated December 29, 1980, defendant CIA denied 

plaintiff's FOIA request on the ground that the material identi- 

fied therein "are Congressional documents ... not subject to the 

FOIA." Id., Attachment 14.



4. By letter dated April 6, 1981, plaintiff submitted his 

second FOIA request for materials relating to the HSCA investiga- 

tion into the assassination of President John F. Kennedy. Id., 

Attachment 17. 

5 In his letter, plaintiff requested a few waiver "[flor 

the reasons given in [his] December 15 letter." 

6. By letter dated July 27, 1981, defendant CIA denied 

plaintiff's request for a fee waiver, pursuant to the CIA's FOIA 

regulations, and setting forth the reasons for its denial. Id., 

Attachment 20. 

7. By letter dated August 13, 1981, plaintiff appealed the 

denial of his fee waiver request. Id., Attachment 2l. 

8. By letter dated September 21, 1981, defendant CIA 

addressed the points raised by plaintiff's August 13, 1981 letter 

and reaffirmed its denial of plaintiff's request for a fee waiver. 

Id., Attachment 23. | 

Defendant CIA specifically disagrees with plaintiff's conten- 

tions 1, 2, 10, 11, 12, 13 and 14 contained in the Rule 1-9(h) 

Statement attached to his memorandum. None of these contentions 

were disclosed to the CIA when plaintiff requested a fee waiver 

and are therefore irrelevant to the Court's consideration of 

plaintiff's summary judgment motion. Moreover, these contentions 

have never been placed before the CIA for the purpose of a fee 

waiver determination. In addition, as set forth in CIA's 

memorandum at pages 4 - 9, these contentions are unsupported by 

admissible evidence and are often speculative and conclusory, not _ 

factual (e.g., contention #1 "extensive research"; contention #11, 

"records ... are ... indispensible”). 

=v 2 =



Lastly, although the CIA believes that because of their 

irrelevance and lack of evidentiary basis these contentions do not 

present genuine issues, should the Court believe otherwise, the 

CIA disputes these contentions, which would thus render this 

matter inappropriate for summary judgment. 

Respectfully submitted, 

RICHARD K. WILLARD 
Acting Assistant Attorney General 

JOSEPH E. DiGENOVA 

United States Attorney 

  

ENT M. GARVEY 

¢ 
EBHEN E. HART. 
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OF COUNSEL: Attorneys, Department of Justice 

10th & Pennsylvania Avenue, N.W. 
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Office of General Counsel 
Central Intelligence Agency Telephone: (202) 633-3313 

Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARK ALLEN, 

Plaintiff, 

Vv. Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, et al., 

Defendants. 

  

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 

OF DEFENDANT CENTRAL INTELLIGENCE AGENCY'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT AND IN 

OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY 

JUDGMENT AS TO WAIVER OF COPYING COSTS 

PRELIMINARY STATEMENT 

This case involves plaintiff's requests under the Freedom of 

Information Act (FOIA), 5 U.S.C. §552, for materials held by the 

Central Intelligence Agency (CIA) and the Defense Intelligence 

Agency (DIA) relating to the investigation of the House Select 

Committee on Assassinations (HSCA) into the assassination of 

President John F. Kennedy. By Memorandum Opinion dated 4 March 

1983, this Court denied the defendants' motions for summary judg- 

ment, holding that the materials held by each defendant agency 

were not, with the exception of HSCA-originated materials, 

congressional materials exempt from the FOIA, and further holding 

that the materials were not collectively exempt from disclosure 

pursuant to exemption 5 of the FOIA, 5 U.S.C. §552(b)(5). This



ee ee ee ee 

Court also specifically held that the defendant agencies could 

withhold individual documents or portions thereof on the basis of 

appropriate FOIA exemptions. 

On November 28, 1983, plaintiff filed his Motion For Partial 

Summary Judgment As To Waiver Of Copying Fees in regard to the 

documents held by the CIA. Plaintiff agreed, through counsel, to 

defendant CIA's request for an enlargement of time until December 

30, 1983 to file a response to his motion. Defendant CIA herein 

opposes that motion and supports its own motion for partial sum- 

Mary judgment on that issue. 

FACTS 
By letter dated December 15, 1980, plaintiff submitted his 

first FOIA request to the CIA for the HSCA-related materials. In 

his letter, plaintiff requested a waiver of fees on the basis of 

his claim to being engaged in "scholarly research concerning the 

work of the [HSCA]," and his statement that "[a]s the records 

involved in my request relate to the assassination of an American 

president, I feel they are of important historical value and 

therefore would significantly benefit the public." Declaration of 

Plaintiff Mark A. Allen filed with plaintiff's Motion for Partial 

Summary Judgment, Exhibit 1 (hereafter "Allen Declaration"). By 

letter dated December 29, 1980, defendant CIA denied plaintiff's 

first FOIA request on the basis that the material identified in 

his request was Congressional material not subject to the FOIA. 

Id., Exhibit 2. Because plaintiff's request was denied on the 

basis that it involved materials not subject to the FOIA, 

defendant did not at that time address plaintiff's request for a 

fee waiver. 

= 2 =



By letter dated April 6, 1981, plaintiff submitted his second 

FOIA request to the CIA for the HSCA-related materials. In his 

second request letter, plaintiff requested a waiver of fees "[fJor 

the reasons given in [his] December 15 letter." Id., Exhibit 5. 

By letter dated July 27, 1981, defendant CIA responded to plain- 

tiff's appeal letter of June 28, 1981. In its response letter, 

the CIA set forth the reasons for its determination that plain- 

tiff's request for a fee waiver should be denied: 

In reference to your request for a waiver of 
fees, we have reviewed and considered the 
terms of your FOIA request pursuant to 
§1900.25, Chapter XIX of Title 32 of the Code 
of Federal Regulations. We have determined 
that your request for a waiver fees should be 
denied notwithstanding the statement of rea- 
sons for requesting such a fee waiver set 
forth in your letter dated 15 December 1980. 
Your request for a waiver of fees is denied in 
light of the following: (1) the fact that 
release of any of this information would not 
be of significant benefit or usefulness to the 
public in light of the vast quantity of infor- 
mation already in the public domain concerning 
the assassination of President John F. 
Kennedy; (2) the fact that the House of Repre- 
sentatives has indicated to this Agency its 
judgment that such material not be publicly 
released without its prior written concur- 
rence; and (3) the fact that the House Select 
Committee on Assassinations has, with the pub- 
lication of its voluminous report and find- 
ings, made a determination as to what informa- 
tion concerning the assassination of President 
John F. Kennedy was significant enough to 
warrant the expenditure of public funds to 
release in printed form. Any materials not 
published in the House Select Committee's 
public study was determined by Congress to 
have insufficient usefulness or benefit to the



public to warrant the expenditure of any 
further public funds to make it available to 
the public. In light of the foregoing, we 
have determined that it would not be -in the 
public interest nor serve any interest of the 
government to grant your request for a fee 

waiver. Id., Exhibits 7, 8. 

By letter dated Augusut 13, 1981, plaintiff appealed the 

CIA's denial of his fee waiver request. Id., Exhibit 9. By 

letter dated September 21, 1981, the CIA made its final reply to 

plaintiff's appeal letter of Augusut 13, 1981. In its letter, the 

CIA responded to each of the points raised by plaintiff in his 

appeal letter, and reaffirmed its initial determination to deny 

plaintiff's fee waiver request. Id., Exhibit 11. 

ARGUMENT 

For the reasons given below, this Court should deny plain- 

tiff's motion for partial summary judgment on the grounds that (1) 

plaintiff's motion is based, in large part, on inadmissible 

evidence which cannot support a Rule 56 motion, and (2) plaintiff 

is not entitled to partial summary judgment as a matter of law. 

I. PLAINTIFF'S MOTION IS NOT PROPERLY SUPPORTED 

BY ADMISSIBLE EVIDENCE 

A. Fed. R. Civ. P. 56(e) Affidavits Must Be Evidentiary 

Rule 56(e) of the Federal Rules of Civil Procedure states, in 

pertinent part: 

Supporting and opposing affidavits shall be 

made on personal knowledge, shall set forth 

such facts as would be admissible in evidence, 

and shall show affirmatively that the affiant 

is competent to testify as to the matters 

stated therein. (emphasis added)



It is well settled that Rule 56 requires evidentiary affidavits 

based on personal knowledge of the affiant or otherwise setting 

forth facts that would be admissible in evidence at trial. Leo_ 

Winter Associates, Inc. v. Dept. of Health & Human Services, 497 

F.Supp. 429, 432 (D.D.C. 1980); Lark v. West, 182 F.Supp. 794, 798 

(D.D.C. 1960), aff'd, 289 F.2d 898 (D.C. Cir.), cert. denied, 368 

U.S. 865 (1961). 

Affidavits filed in support of a motion for summary judgment 

based on inadmissible hearsay or matters about which the affiant 

is not legally competent to testify are entitled to no weight 

under Rule 56. F.S. Bowen Electric Co. v. J.D. Hedin Construction 

Co., 316 F.2d 362, 364 (D.C. Cir. 1963); Pan Islamic Trade Corp. 

v. Exxon Corp., 632 F.2d 539, 556 (5th Cir. 1980), cert. denied, 

454 U.S. 927 (1981). When faced with affidavits, or portions 

thereof, that do not satisfy the requirements of Rule 56(e), 

courts will either (1) disregard or give no weight to such affida- 

vits or the objectionable portions, Jameson v. Jameson, 176 F.2d 

58, 60 (D.C. Cir. 1949), Leo Winter Associates, Inc. v. Dept. of 

Health & Humam Services, supra, 497 F.Supp. at 432, Rochambeau v. 

Brent Exploration, Inc., 79 F.R.D. 381, 383-84 (D. Colo. 1978), or 

(2) strike, upon motion of the opposing party, such affidavits or 

the objectionable portions. Carey v. Beans, 500 F.Supp. 580, 583 

(E.D. Penn. 1980), aff'd. mem., 659 F.2d 1065 (3d. Cir. 1981); 

Human Resources Institute of Norfolk, Inc. v. Blue Cross of — 

Virginia, 484 F.Supp. 520, 525-26 (E.D. Va. 1980); McSpadden v. 

- 5 -



: 
Mullins, 456 F.2d 428, 430 (8th Cir. 1972).~” 

B. Critical Portions Of Plaintiff's Motion 

Fail To Satisfy Requirements of Rule 56 

Upon close examination, it is clear that various portions of 

plaintiff's motion for partial summary judgment fail to satisfy 

the requirements of Rule 56 and, therefore, should be stricken or 

disregarded by this Court. 

Various paragraphs of plaintiff's declaration contain bare, 

conclusory statements of opinion concerning the expertise or 

qualifications of various individuals with respect to the assassi- 

nation of President John F. Kennedy, See Allen Declaration, q3 

("Mr. Weisberg, a leading critic ..."), 44 ("I am considered very 

knowledgeable in this field. Numerous individuals regarded as 

experts on the murder of President Kennedy ... consider me a care- 

ful and responsible scholar."). Similarly, paragraph 10 of the 

Allen Declaration makes a bald conclusory statement that the 

records sought by plaintiff "are indispensible to a current and 

timely discussion of the Kennedy assassination." Such statements 

of the plaintiff's personal belief, however sincerely or deeply 

held, are not personal knowledge and, therefore, cannot support 

his Rule 56 motion. Jameson v. Jameson, supra, 176 F.2d at 603 

Lark v. West, supra, 182 F.Supp. at 798; Areskog v. United States, 

396 F.Supp. 834, 839 (D. Conn. 1975). 

  

*/ The requirement of Rule 56 cannot be circumvented by incor- 

porating assertions of fact in legal submissions, see British 

Airways Bd. v. Boeing Co., 585 F.2d 946, 952 (9th Cir. 1978), 

cert. denied, 440 U.S. 981 (1979), Wire Mesh Products, Inc. v. 

Wire Belting Association, 520 F.Supp. 1004, 1008 (E.D. Penn. 

1981), Christophides v. Porco, 289 F.Supp. 403, 406-07 (S.D. N.Y.. 

1968), or by attaching inadmissible evidence or exhibits to legal 

briefs. 
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