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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

ALAN L. FITZGIBBOW,

Plaintiff . i
v. : . CIVIL ACTIOM 76-700 :
CENTRAL INTELLIGENCE )
AGENCY, et al., . £ D
« Defendants . FlL

0CT2 G 1976

) iES F. DAVEY, CLERK
MEMORANDUM AND ORDER JANIES Fx DARE

Plaintiff in the above-entitled acticn brings
sui:-challenging the refusal of the Central Intelligence
Agency to waive the fees involved.in searching for certain
records which the plaintiff has requested pursuant to the
Freedom of Information Act. On December 13, 1974,
plaintiff, a journalist and nistorian, asked the Central
Intelligence Agency:to supply him with its records relating
to the abduction and murder of Jesus de Galindez by

agents of the Trujillo regime. Plaintiff received no

. reply for nearly a year and on December 4, 1975, Plaintiff

appealed the Agency's fFfailure to respond. Oun December 16,
1975, the defendants answered that plaintiff would have
to agree to pay an estimates fee of $448.00 before the
processing of plaintiff's claim could begin., Plaintiff
appealed the requirement of search fee payment and on
February 27, 1976, the defendants denied this appeal. On

April 22, 1976, plaintiff initiated this lawsuit, alleging
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.argue that this Court lacks jurisdiction to entertain the
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that the acts of the defendants in refusing to waive the
imposition of search fees violated 5 U.S.C. §552(a) (4) (A).

There are two matters before the Court at this
stage of the litigation. The defendants have filed a
Mction to Dismiss and the plaintiff has fileé a2 Motion to
Compel Answers to Certain Interrogatories asking about
agency search fee practices. - For the reasons discussed
beloﬁ, this Court has reached the conclusionrchac both

motions must be denied.

I. MOTION TO DISMISS !

In their Motion to Dismisé, the defendants

plaintiff's action. Defendants' argument is based upen

claims that the plaintiff has failed to exhaust his

administrative remedies, and that the agency refusal to waive
fees is not reviewable under the Freedom of Information
Act or the Administrative Procedure Act.

The Court rejects these contentions. The
doctrine of exhaustion of administrative remedies requires

resort to established procedural devices with the purpose

- of avoiding premature interruption of the administrative

process and of facilitating administrative review. Myers v.

Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); Sterling

Drug Inc. v. Federal Trade Commission, 450 F.2d 698 (D.C.

Cir. 1971). The plaintiff here has followed the procedural
scheme set out in §552(a) (6) of the Freedom of Information
Act. He requested that the agency waive its requirement

of search fee payment, was denied that request, and appealed
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that denial. That is all that the law requires of him in
this situation.

In regard to the defendants' claim that actions
concerning fee waiver are nonreviewable, this Court is
satisfied that it has subject matter jurisdiction to hear
plaintiff's suit. 5 U.S.C. §552(a) (&) (B) provides the .
district courts with jurisdiction to order the production
of any agency records improperly withheld from a v
complainan:.. §552(a) (4) (B) review is available for ;

violation of any portion of the Freedom of Information

Act, American Mail Line v. Gulick, 441 F.2d 696 (D.C. Cir.

1969), and this review includes alleged violations of

the search fee provisions of §552(a) (4) (A), Diapulse

Corporation of America v. Food and Drug Administration of

the Department of Health, Education and Welfare, 500 F.2d 75

(2d cie. 1974).%/

In their Motion to Dismiss, the defendants make
a final argument that the plaintiff has failed to state a

claim upon which relief can be granted because the

defendants' actions here are neither arbitrary or capricious.

The question whether the agency has abused its discretion
and acted arbitrarily and capriciously in refusing to waive"
the search fee requirement involves factual issues which
cannot be resolved adversely to the plaintiff on a motion
to dismiss. Cruz v. Beto, 405 U.S. 319, 322 (1972). At
this stage of the proceedings, this Court cannot say that

the plaintiff could not prove a set of facts in support of -

¥/ Jurisdiction might also be based upon 5 U.5.C. §702,

which provides judicial review for those persons adversely

affected by agency action. See Fellner v. Department of
Justice, No. 75-C-430, Slip Qp. (W.D. Wisc. April

28, 1976).
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his claim which would entitle him to the relief he
desires. Conley v. Gibson, 355 U.sS. 41, 45-46 (1957) .

Thus, the Motion to Dismiss must be denied.

II. MOTION TO COMPEL DISCOVERY

Plaintiff, in his Motion to Compel Discovery,
seeks discousure from the defendants of all letters
written to the agency subsequent to February 19, 1975,
requesting waiver of the fees involved in processing‘Free-
dom of Information Act searches. Plaintiff also seeks
disclosure of all agency letters granting or denying such

‘requests. It is the opinion of this Court that the
discovery of this information is irrelevant to the issues
before the Court in this lawsuit.

The language of 5 U.S.C. §552(a) (4) (A) controls
the boundaries of relevancy here. The statute requires
the agency to make a determination concerning fee waivers
or fee reductions based upon its interpretation of where
thé public interest.lies, and that interpretation is
grounded upon the agency's judgment in regard to whgther
furnishing the information can be considered as primarily
benefitting the general public. This is a discretionary
decision and any review of that decision must be conducted
on a case-by-case basis, and must be confined to the
Administrative Record upon which the decision was base.
What the agency did in past cases does not matter under
§552(a)(4)(A). Thus the tlotion to Compel Discovery must
‘also be denied.

Accordingly, it is by the Court this ﬁday
of October, 1976,
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ORDERED, that Defendants' Motion to Dismiss
be and it is hereby DENIED; and it is
FURTHER ORDERED, that Plaintiff's Motion to

Compel Discovery be and it is hereby DENIED. .

A,

Albrey E Rbblnsog, Jr. /
ri

: United ates Dis ct Jidge
DATE:W 97,7/77 .
4
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UNITED STATES DISTRICT CCURT FOR THE DISTRICT OF COLJ“BLn

ALAN L. FITZGIBQON,Z .8 “
© . Plaineiff .
ve o ts CIVIL ACTION 76-700
chérﬁu. INTELLIGENCE AGENCY, : o '
o» .. s s
a ) s Defcndant:s' a L EL
JA:I- 0197/
MEMORAKDU AND ORDER S e pavey,
'7 This matcer is before the Court om
Plaintiff's ané Defendants’ Crsss-Moiicns for Summary

Judgment. At issue is the decision by Defendant agency
dcnying a waxver of the search fees involved in processxng
Plaintiff's Freedom of Information Act request, in which
Plaintiff sceks the Central Incclligcncc Agency records
relating to thé abdﬁction in 1956 and murdcr of Jesus de
Galindez by agen:s ‘of the Trujillo regime.

Althou“h 5 U.S:C: SSSZ(n)(A)(A) gives che
agency broad dxqgrcticn in regard to fee waivers, the agency's
determination eqppd§ be.nrbi:rary and capricious. An agency's
decision not to>wniyc feeas is arbitrary and capricious when
there is nochin"'in'Lhc agency's refusal of fee waivef which
indicates Lhat furnz.hL1g the informacion requested canuot

be considered as priﬂ‘*Lly beneficting the general nublie,

'Civil Action No. 81-2543
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Bascod upon the record developed in this
case and upon the lqnguage employed by the agency in
refusing a waiver of search fees, it is the opinion of
this Court that the Defendant may have applied an
inappropriate standard in reaching its decision to deny fee
waiver, and that at the very least the Defendants' decision
i{s arbitrary and capricious. The implication evident from
Defendants’' letter rejecting fee waiver is that the ageucy
feels an obligation to the public to collect fees for .
processing Freedom of Information Act requests. Any such
perceived obligation is irrelevant to the phrpo;cs of

§552(¢a) (&) (A) . -
There has been no showing by the agency

e . - °s

here that thé'GaJindcz affair was not newsworthy and oﬁ
public in:eres: at the time it first arose and there has
been no showing by thg agency that the Galindez affair does
not econtinue. .to .be of intercst to the general public, | in
an hzstorzcal sense at least. It is the judgment of this
Court chat furnlshing information contained in CTA

files regarding thc abduction and murder of Jesus de

Galindez can be considered as primarily benefitting the

general pubiic.

.'J/"f
\ L Accordingly, it is this / day of

\ :
~ January, 1977,
j EORDERED, chat Defendants’ Cross-uccions
for Summary Judgﬁent be and it is hereby DEMIED; and

it is . :
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' FURTHER ORDERED, Fhac Plaintiffs' Moticn
for Summary Judgment be and it is hercby GRANTED and
that Defcndants shall'waivé all fces involved in
processing Plaintiff's request under the Freedom of
Information Act for all records in Defendants' possession

relating to the Galindez case.

//// ,éézj%zégiégzziinfwfv |

BRET 7. ROBINGON, JR7 7
UNTTED/STATES DISTRIEY JUDGE
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IN THE UNITED STATES DISTRICT COURT

_FOR THE WESTERN DISTRICT OF WISCONSIN |wetr s .m-.reatam |
_________________ PROBIITE

JortPd T CLLL .
- e e = |

MICHAEL LEE FELLNER, iy

Pllin:iffh
v. _ OPINION
! H AND
UNITED STATES DEPARTMENT ORDER
OF JUSTICE, H
75-C-430
Defendant. :
............... *

Plaintiff has renewed am carlier motion for an
order requiring defendants to waive the césts of processing
and. duplicating documents, the furnishing of which to plain-

tiff by defendant has been ordered by this court on December

17, 1975. Defendant opposes this motion. Defendant has
moved tovbe relieved from furnishing any further documents
as required by the December 17, 1975 order until plaintiff
pays to defendant the unpaid balance of the search and copy
fees genaratgd to date, and defendant has moved for an order
requiring plai;:iffv:o remit any appropriate future copy fees
within 10 days of his receipt of further documents.

This opinion and order are directed to these
competing motions.

For the purpose of deciding these motioms, I
find as fact those matters set forth below under the heading

"Facts."

e S p4
5.2 ;j of _,427:«.«'6'...;.9 24

o) éE?, Z;/LZéL—KL
L¥44, Ceouty Clork
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‘. Pla ist who intends to pub

and disseminate the informaeion which he has obtained and may

yet obtain from the defendamt pursuant to his request under
the Freedom of Inf;rna:ion Act (FOIA), 5 U.S.C. § 552. His
purposa in doing so is "to enlighten the public as to possible
abuses of power by agencias of :ﬁe federal govar?ment.“ The
records requested are those compiled by the Federal Bureau .
of Investigation (FBI): <regarding the political ac:i;icics,
political involvements, political affiliations, and other
activities of certain individuals who reside in the Madison,
"i;consin, area, or have resided there, or wvho may have en-=
gage§ 1nAnctiv1:y there; regarding certain organizations
which may Save engaged in activity in the Hﬂdi;on arca; re-
garding political activity that may have occurred in certain
buildings in th} Madison area; and regarding certain events
that may have occurred in the Madison area.

There has been coﬁsidcrable national news coverage
and national public interest in the existence -nd‘extep: of
possible political surveillance by the FBI in various barcs
of the country. There has'been considerable news coverage
and public interest in the Madison area in possible FBI
political surveillance both locally and nationally, in
this plaintiff's request for information from the defendant,
and in this present law suit by this plaintiff to compel

disclosure of the information requested.
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In his attornmey's initial March 25, 1975, letter

of request for the information under the FOIA, plaintiff

~reques:ed vaiver of fees pursuant to § 552(a)(4)(A), stacing

only that the purpose .of his request for the information was

"to evaluate potential local violation of civil liberties

by federal investigatory agencies." The waiver of fees was

denied by defendant.

On about December 18, 1975, plaintiff submitted
a renewed request to the defendant for waiver of the fees,
this time providing the defendant with affidavics an; a
brief containing the matters which I have found as fact in
the three preceding paragraphs of this opinion. On December
26, 1975, defendant denied the renewved request for waiver
of fees, with the following explanation by the Deputy Attor-

ney General:

The Department of Justice receives numerous
requests for information —— accompanied by
requests for waivers of fees -- from media
personnel and others who assert that their
work will benefit the general public. If
every such request were to be granted simply
because the information sought is of interest
to some small portion of the American public
and/or could be used by, for example, media
personnel "in the Madison community," the
resultant expenditure of public funds would
be great. onal

a search fee in the M ol [Rosenbar
case, that case involved sustained, national
public interest and possibly uniqu
significance. There is absolutely no jparallel
between Mr. Fellner's request involving an
"Important local news story” and the Rosen=-
bery case, because your client's reauest
simply does not involve any significant bene-
Tit_to the peneral public. Accordingly, L
have concluded, as did Director Kelley, that
the interests of the general public appear
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* more likely to be served by the preservation
of public funds. I am enclosing a copy of
my statement at the time of the Meeropol
search fee waiver which will, I trust, put

the p§7sen: situation into proper perspec-

. tive .=
The statemcnt referred to by the Deputy Attorney écncral con=-
cerning the Meeropol search fee waiver on December 1, 1975
was to the effect that the search fees in that case amounted
to 520,558; that the magnitude of the sum demonstrated that
the defendant must review all such fee waiver requests with
great care; that the defendant "cannot grant waivers unléss
an overriding public interest is convincingly established;"
that the Rosenbats‘cas- (the subject of the Meeropol waiver
request) was "close to being unique in terms of both current

on

public interest and historical significance;"” that requiring

payment of the search fees gould delay or even prevent the

release-of some or all of the records concerning which po

compelling reason for withholding cxists; that such delay or

prevention of release would frustrate defendant's decisiom to

release as much.information as possible concerning the Rosen-

berg case; and that the waiver of the search fees was in the

1/ The words "in the Madison community" and "an important local. news
story" appear within quotation marks in the Deputy Attorney General's
letter refusing the waiver, without explanation of the source of the
quotes. The phrase "in the Madison community" appears in several of
the affidavits submitted by the plaintiff in support of his waiver
request in this context: "...the ultimate release to the public of
documents...will be of general public benefit in informing the public
as to the existence or nonexistence of the controversial activities
by a federal government agency in the Madisom community.” _If this
the source of the Deputy Attorney General's quotation, the signifi-
Cance of the words is not as it appears in his staccment.. I have becen
3222&5_52_;ggg;g_£hg_spnz:e of the quotcd phcase an important local
mews story.” I appreciate, however, that the record in this court
may not include everything submitted to the defendant by the plaintiff
in support of the request for a waiver. In any cvent, while news of
plaineiff's FOIA request to the defendant and nevs of the present
lawsuit are probably fairly characterized as "a local story," it is
much less clear whether ncws of the content of the documents disclosed
and to be disclosed would be a local story only.
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public interest in that particular case because the release

of the records would "benefit the general public far

more than it will any individual requester." (The waiver

in Meeropol reached only the search, not the éopying, fees.)
The unpaid balance of the search and copy fees
generated to date is $422. The fees yet to be generated .

will be copy fees at the rate of 10 cents per page released.

It has been estimated by defendant that there were 15,600
pages to be reviewed for release or‘non-:elease. If the .
court's order of Decembear 17, 1975 haa been eonyliad Hith: ) i
about 3,600 pages remain to be reviewed. 1If the 3,600
pages were to be released in their entirety, the additional
copy fee would be $360.
Furnishing copies of the pages and po;tions of
pages to be released is the course of action which defen-
dant prefers, as contrasted with permitting plain:iff to
inspeect the original records themselves. However, defen-
dant has not been requested to permit inspection of the
originals by the plaintiff (as compared Hi:hlf;rnishiﬂg

copies), and thus has not been called upon either to grant

or deny such a request.

OPINION
The FOTA (5552(a)(4)(A)) provides that in order to

carry out its provisions, each agency shall specify a
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schedule of fees "limited to reasonable standard charges

for dpcumgﬁc‘naarth and duplic;tion and [providing] for
recovery of only the dire;t costs of such search and dup-
lication.”™ Thus, Coﬁgress has imposed upon users of the
sexvice a portion of that expense n;:ributabla to their use,
but strictly limited co difgc: costs of search and dupli-

cation. This reflects both a desire that taxpayers gen-

erally not be saddled with the entire costs of serviges i
benefitting only or primarily specific persons, and a ¢ ;
desire that access to public information not be impeded

by excessive expense to those laeking ICCESS-' The latter

purpose is accentuated by the further sentence of the sub-

section, which contains the language presently at issue:

“Documents shall be furnished without chatrge or at a re-
duced charge where the agency de:egmines that waiver or
reduction of the fee is in the public interest because
furniehing.the information can be considered as primarily
bencfi::ing the zenctni public.”

Defendant's decision not to waive or reduce the

fee in the present case is subject to judicial review.

5 U.S.C. § 702; Association of Data Processing Service

Organizations, Inc. v. Camp, 397 U.S. 150, 156 (1970);
Barlow v. Collins, 397 U.S. 159, 166 (1970). See Paramount

Farms, Inc. v. Morton, $27 F.2d 1301, 1303 (7th Cir.

1975). However, a large measurc of discretion clearly

has been vested in the defendant, and it appears fhat its







