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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

ALAN L. FITZGIBBON,   | 
Plaintifé ; | \ 

v. a . CIVIL ACTION 76-700 i CENTRAL INTELLIGENCE ‘ y 
AGENCY, et al., . ED 

« Defendants . FUL 
  OCT 2 $ 1976 

. 42S F. DAVEY, CLERK MEMORANDUM AND ORDER _—-JANES 7. DAVE MEMORANDUM AND ORDER 

Plaintiff in the above-entitled acticn brings 

suit challenging the refusal of the Central Intelligence 

Agency to waive the fees involved in searching for certain 

records which the plaintiff has Tequested pursuant to the 
Freedom of Information Act. On December 13, 1974, 

plaintiff, a journalist and historian, asked the Central 

Intelligence Agency:-to supply him with its records relating   to the abduction and murder of Jesus de Galindez by. 

agents of the Trujillo regime. Plaintif£ received no 

. xeply for nearly a year and on December 4, 1975, Plaintcifs 

appealed the Agency's failure to respond. On December 16, 

1975, the defendants answered that plaintiff would have 

to agree to pay an estimates fee of $448.00 before the 

  

Processing of plaintiff's claim could begin. Plaintifs 

appealed the requirement of search fee Payment and on 

February 27, 1976, the defendants denied this appeal. On 

April 22, 1976, plaintiff initiated this lawsuit, alleging 
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that the acts of the defendants in refusing to waive the 

imposition of search fees violated 5 U.S.C. §552(a) (4) (A). 

There are two matters before the Court at this 

stage of the litigation. The defendants have filed a 

Mction to Dismiss and the plaintiff has filed a Motion to 

Compel Answers to Certain Interrogatories asking about 

agency search fee practices. . For the reasons discussed 

below, this Court has reached the eonclusion that both 

motions must be denied. 

I. MOTION TO DISMISS 

In their Motion to Dismiss, the defendants 

" argue that this Court lacks jurisdiction to entertain the 

plaintiff's action. Defendants' argument is based upon 

claims that the plaintiff has failed to exhaust his 

administrative remedies, and that the agency refusal to waive 

fees is not reviewable under the Freedom of Information 

Act or the Administrative Procedure Act. 

The Court rejects these contentions. _The 

doctrine of exhaustion of administrative remedies requires 

resort to established procedural devices with the purpose 

‘ of avoiding premature interruption of the administrative 

process and of facilitating administrative review. Myers v. 

Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); Sterling 

Drug Inc. v. Federal Trade Commission, 450 F.2d 698 (D.C. 

Cir. 1971). The plaintiff here has followed the procedural 

scheme set out in §552(a)(6) of the Freedom of Information 

Act. He requested that the agency waive its requirement 

of search fee payment, was denied that request, and appealed 
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that denial. That is all that the Law requires of him in 

this situation. 

In regard to the defendants' claim that actions 

concerning fee waiver are nonreviewable, this Court is 

satisfied that it has subject matter jurisdiction to hear 

plaintiff's suit. 5 U.S.C. §552(a) (4) (B) provides the. 

district courts with jurisdiction to order the production 

of any agency records improperly withheld from a 

complainant. — §552(a) (4) (B) review is available for a 

violation of any portion of the Freedom of Information 

Act, American Mail Line v. Gulick, 441 F.2d 696 (D.C. Cir. 

1969), and this review includes alleged violations of 

the search fee provisions of §552(a) (4) (A), Diapulse 

  

Corporation of America v. Food and Drug Administration of 

the Department of Health, Education and Welfare, 500 F.2d 75 

(2d cic. 1974) =! 

In their Motion to Dismiss, the defendants make 

a final argument that the plaintiff has failed to state a 

claim upon which relief can be granted because the 

defendants' actions here are neither arbitrary or capricious. 

The question whether the agency has abused its discretion 

and acted arbitrarily and capriciously in refusing to waive’ 

the search fee requirement involves factual issues which 

cannot be resolved adversely to the plaintiff on a motion 

to dismiss. Cruz v. Beto, 405 U.S. 319, 322 (1972). At 

this stage of the proceedings, this Court cannot say that 

the plaintiff could not prove a set of facts in support of - 

  

x/ Jurisdiction might also be based upon 5 U.S.C. §/02, 
which provides judicial review for those persons adversely 
affected by agency action. See Fellner v. Department of 

Justice, No. 75-C-430, Slip Op. (W.D. Wisc. April 
28, 1976). 
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his claim which would entitle him to the relief he 
desires. Conley v. Gibson, 355 U.S. 41, 45-46 (1957). 
Thus, the Motion to Dismiss must be denied. 

II. MOTION To COMPEL DISCOVERY 

Plaintiff, in his Motion to Compel Discovery, 
seeks discousure from the defendants of all letters 
written to the agency subsequent to February 19, 1975,   requesting waiver of the fees involved in processing Free- 
dom of Information Act searches. Plaintiff also seeks 
disclosure of all agency letters granting or denying such 
requests. It is the opinion of this Court that the. 
discovery of this information is irrelevant to the issues 
before the Court in this lawsuit. 

The language of 5 UsS3Cx §552(a) (4) (A) controls 
the boundaries of relevancy here. The statute requires 

the agency to make a determination concerning fee waivers 
or fee reductions based upon its interpretation of where 
the public interest.lies, and that interpretation is 

grounded upon the agency's judgment in regard to whether 
furnishing the information can be considered as primarily 
benefitting the general public. This is a discretionary 
decision and any review of that decision must be conducted 
on a case-by-case basis, and must be confined to the 

Administrative Record upon which the decision was base. 
What the agency did in past cases does not matter under 
§552¢a) (4) (A). Thus the Motion to Compel Discovery must 
‘also be denied. , 

Accordingly, it is by the Court this a" say 

of October, 1976, 
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ORDERED, that Defendants' Motion to Dismiss 

be and it is hereby DENIED; and it is 

FURTHER ORDERED, that Plaintiff's Motion to 

Compel Discovery be and it is hereby DENIED. . 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

  

ALAN L. FITZGIBBON, 7 6 

os Phaineiee 
veo eid CLVIL ACTION 76-709 

ore INTELLIGENCE AGENCY, ‘ a, . 
“9 é es 

- : : 3 Defendants " FI L BC 

JAi 4 © 1977 

MENORANDUMN AND ORDER _ANES paver, ch 

7 This matcer is before the Court on 

Plaintiff's and Defendants’ Crcoes-Motions for Sumnary 

Hasgmtin®, At issue is the decision by Defendant agency 

denying a waiver of the search fees involved in pacsepadng, 

Plaintiff's Freedom of Information Act request, in which 

Plaintiff seeks the Central Intelligence Agency records 

velating to the abduction in 1956 and murder of Jesus de 

Galindez by agents ‘of the Trujillo regime. 

" Although 5 U.S.C. §552(a) (4) (A) gives the 

agency broad discecision in regard to fee waivers, the agency's 

determination cannes be arbitrary and capricious. An agency's 

decision not to waive fees is arbitrary and capricious when 

there is nothing in’ the agency's refusal of Fee waiver whieh 

indicates that furnishing the informacion requested cannot 

be considered as primarily benefiting the general nublic, 

  

‘Civil Action No. 81-2543 

 



  

        

  

  

    

')
 

- 9. 

Based upon the record developed in this 

case and upon the language employed by the agency in 

refusing 2 waiver of search fees, it is the opinion of 

this Court that the Defendant may have applied an 

inappropriate standard in reaching its decision to deny fee 

waiver, and that at the very least the Nefendants' decision 

is arbitrary and capricious. the implication evident fron 

Defendants’ Letter rejecting fee waiver is that the agency 

feels an obligation to the public to collect fees for , 

processing Freedom of Information Act requests. Any such 

perceived obligation is irrelevant to the purposes of 

§552(a) (4) (A). *. 

There has been no showing by the agency 

‘. . 2 %e 

here that the Galindez affair was not newsworthy and of 

public interest: at the time it first arose and there has 

been no cnowing by the agency that the Galindez affair does 

not continue.-to be of interest to the general public, . tn 

an historical sense at least. It is the judgment of this 

Court ‘that fyeni’shing information contained in CIA 

files regarding the abduction and murder of Jesus de 

Galindez can: be considered as primarily benefitting the 

general public. 

Dg . fam 
\ a Accordingly, it is this L day of 
\ : 

_ January, 1977, 

. "ORDERED, that Defendants’ Cross-Motions 

for Summary “Judgment be and it is hereby DENIED; and 

itis | : 
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FURTHER ORDERED, chat Plaintiffs’ Motion 

for Summary Judgment be and it is hereby GRANTED and 

that Defendants shall waive all fees invoived in 

processing Plaintiff's request under the Freedom of 

Information Act for all records in Defendants' possession 

relating to the Galindez case.   
UL, os J Libel 43 fetter OD) 

BREY 2. ROBINSON, JR, , 

UNITED’ STATES DISTRICT JUDGE 
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Uo a MASST SCUAT 

._ FOR THE WESTERN DISTRICT OF WISCONSIN WEST. spear | 

PRIBW7E 

IN THE UNITED STATES DISTRICT COURT 
    

  

  

  

MICHAEL LEE FELLNER, 

Plaintiff, 

ve OPINION 
. : : AND 

UNITED STATES DEPARTMENT ORDER 
OF JUSTICE, 

75-C-430 
Defendant. 

Plaintiff has renewed aw carlicr motion for an 

order requiring defendants to waive the costs of processing 

and. duplicating documents, the furnishing of which to plain- 

tif££ by defendant has been ordered by this court on December   17, 1975. Defendant opposes this motion. Defendant has 

noved to be relieved from furnishing any further documents 

as required by the December 17, 1975 order until plaintiff 

pays to defendant the unpaid balance of the search and copy 

fees generated to date, and defendant has moved for an order 

requiring plaintif£ to remit any appropriate future copy fees 

within 10 days of his receipt of further documents. 

This opinion and order are directed to these 

competing motions. 

For the purpose of deciding these motions, I 

find as fact those matters set forth below under the heading 

"Facts." 

  

Copy of this 
eatleatots th      

  

iy iE 

— Peputy Cloris | 
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* Pla ist who intends to pub 

and diasantnate the information which he_has_ obtained and may 

yee obtain from _— defendant pursuant to his request under 

the Freedom of Joforestine Act (FOIA), 5 U.S.C. § 552. His 

purpose in doing so is “to enlighten the public as to possible   
abuses of power by agencias of the federal gevexanent.” The 

records requested are those compiled by the Federal Bureau , 

of Investigation (FBI): regarding the political wecivicios, 

political involvements, political affiliations, and other 

activities of certain individuals who reside in the Madison, 

Wisconsin, area, or have resided there, or who may have en- ‘ 

gaged in activity there; regarding certain organizations , i 

which may have engaged in activity in the wadtaen arca; re- 

garding political activity that may have occurred in certain 

buildings in the Madison area; and regarding certain events 

that may have occurred in the Madison area. 

There has been considerable national news coverage 

and national public interest in the existence and ‘extent of 

possible political surveillance by the FBI in various parts 

of the country. There hes Seen considerable news coverage 

and public interest in the Madison area in possible FBI 

political gurveillance both locally and nationally, in 

this plaintiff's request for information from the defendant, 

and in this present law suit by this plaintiff to compel 

disclosure of the information requested. 
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- requested waiver of fees pursuant to § 552(a)(4)(A), stating 

  

    

In his attorney's initial March 25, 1975, letter 

of request for the information under the FOIA, plaintiff 

only that the purpose of his request for the information was 

"to evaluate potential local violation of civil liberties 
  

by federal investigatory agencies.” The waiver of fees was . 

denied by defendant. 
———————_———— TS   On about December 18, 1975, plaintiff subnitted 

a renewed request to the defendant for waiver of the fees, 

this time providing the defendant with affidavics ana a 

brief containing the matters which I have found as fact in 

the three preceding paragraphs of this opinion. On December 

26, 1975, defendant denied the renewed request for waiver 

of fees, with the following explanation by the Deputy Attor-= 

ney General: i 

The Department of Justice receives numerous 

requests for information — accompanied by 

requests for waivers of fees -- from media 

personnel and others who assert that their 
work will benefit the general public. If 

every such request were to be granted simply 

because the information sought is of interest 

to some small portion of the American public 

and/or could be used by, for example, media 

personnel "in the Madison community," the 
resultant expenditure of public funds would 
be great. onal. 

a search fee in the M ol [Rosenber 

ease, that case involved sustained, national 

public interest and possibly uniqu 

significance. There is absolutely no parallel 
between Mr. Fellner’s request involving an 

“important local news story” and the Rosen~ 
berp, case, because your client's reauest 

simply does not involve any significant bene- 

“fit_to the general public. Accordingly, I 
have concluded, as did Nirector Kelley, that 

the interests of the general public appear 
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‘ more likely to be served by the preservation 
of public funds. I am enclosing a copy of 

my statement at the time of the Meeropol 
search fee waiver which will, I trust, put 
the prgsent situation into proper perspec 

tive 

The statemene referred to by the Deputy Attorney Goneral con= 

cerning the Meeropol search fee waiver on December 1, 1975 

was to the effect that the search fees in that case amounted 

to $20,458; that the magnitude of the sum demonstrated that 

the defendant must review all such fee vaiver requests with 

great care; that the defendant “cannot grant waivers ontans 

an overriding public interest is convincingly established;" 

that the Rosenberg case (the subject of the Meeropol waiver 

request) was “close to being unique in terms of both current 

public intedeae and historical significance;" that requiring 

payment of the search fees could delay or even prevent the 

release‘of some or all of the records concerning which no 

compelling reason for withholding exists; that such delay or 

prevention of release would frustrate defendant's decision to 

release as much.information as possible concerning the Rosen- 

berg case; and that the waiver of the search fees was in the 

1/ The words "in the Madison community” and “an important local. news 
story" appear within quotation marks in the Deputy Attorney General's 
letter refusing the waiver, without explanation of the source of the 

quotes. The phrase "in the Madison community" appears in several of 
the affidavits submitted by the plaintiff in support of his waiver 

request in this context: "...the ultimate release to the public of 
documents...will be of general public benefit in informing the public 

as to the existence or nonexistence of the controversial activities 

by a federal government agency in the Madison community." If this 

the source of the Deputy Attorney General's quotation, the _sienifi- 

cance of the words is not_as_ it appears in his statement.. I have been 

unable to locate the source of the quoted phtase “an importapr local 
news st ." LT.appreciate, however, that the record in this court 

may not include everything submitted to the defendant by the plaintiff 

in support of the request for a waiver. In any cvent, while news of 

plainciff's FOIA request to the defendant and news of the present 

Jawsuit are probably fairly characterized as "a local story," it is 

much less clear whether news of the content of the documents disclosed 

and to be disclosed would be a local story only. 
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public interest in that particular case because the release 

of the records would “benefit the general public far 

more than it will —- individual requester." (The waiver 

in Meeropol reached only the search, not the copying, fees.) 

The unpaid balance of the search and copy fees 

generated to date is $422. The fees yet to be generated ° 

will be copy fees at the rate of 10 cents per page released.   It has been estimated by defendant that there were 15,600 

pages to be reviewed for release or non-release. If the ‘ 

court's order of December 17, 1975 has been complied with, . 

about 3,600 pages remain to be reviewed. If the 3,600 

pages were to be released in their entirety, the additional 

copy fee would be $360. 

Furnishing copies of the pages and portions of 

pages to be released is the course of action which defen- 

dant prefers, as contrasted with permitting plaincifé to 

inspect the original records themselves. However, defen- 

dant has nog been requested to permit inspection of the 

originals by the plaintiff (as compared wich Surciviinx 

copies), and thus has not been called upon either to grant 

or deny such a request. 

OPINION 
The FOIA (§552(a)(4)(A)) provides that in order to 

. 

carry out its provisions, each agency shall specify a 
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schedule of fees “limited to reasonable standard charges 

for document ‘searth and duplication and [providing] for 

recovery of only the dawect costs of such search and dup- 

lication." Thus, Congress has imposed upon usera of the 

service a portion of that expense attributable to their use, 

bute strictly limited to dzeeae costs of search and dupli- 

cation. This reflects both a desire that taxpayers gen=-   
erally not be saddled with the entire costs of services i 

benefitting only or primarily specific persons, and a ° i 

desire that access to public information not be impeded 

by excessive expense to those seeking Acceees The latter 

purpose is accentuated by the further sentence of the sub-= 

section, which contains the language presently at issue: 

“Documents shall be furnished without charge or at a re- 

duced charge where the agency determines that waiver or 

reduction of the fee is in the public interest because 

furnishing the information can be considered as primarily 

benefitting the genersi public." 

Defendant's decision not to waive or reduce the 

fee in the present case is subject to judicial reyiev. 

5 U.S.G. § 702; Association of Data Processing Service 

ovgandzaritons, Inc. v. Camp, 397 U.S. 150, 156 (1970); 

Barlow v. Collins, 397 U.S. 159, 166 (1970). See Paramount 

Farms, Inc. v. Morton, 527 F.2d 1301, 1303 (7th Cir. 

197S)i« However, a large measure of discretion clearly 

has been vested in the defendant, and it appears that its 
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exercise of this discretion may be overturned only if 

found to be "arbitrary, capricious, an abuse of discre- 

tion, or otherwise not in accordance with law...." 5 U.S.C. 

$ 706. 

Were it not for some of the specific languaga 

employed by the Deputy Attorney General in-denying a vaiver 

to the plaintiff, I would be strongly disposed to refrain   from any interference with the exercise of defendant's 

‘diseretion in this case. More to the point, if the adminis- 

trative decision to waive or not to waive the fees Properly — 

depends upon comparing a case like the Rosenberg case with, 

the present case in terms of the scope and intensity of 

public interest in the release of information, there would 

be no basis for disturbing it. 

However, in his letter to the present plainciffé and 

in his statement in connection with the waiver of fees in 

the Meeropol request (apparently intended by him to be 

incorporated -by reference in his denial of this plaintiff's 

request), the Deputy Attorney General appears to have adopted 

one or more cf the following standards in passing upon re- 

quests for waivers: whether the: information sought is of 

interest to a large or small portion of the Amerdenr pub= 

lic; whether the information sought relates to a subject 

of sustained, national] public interest and possibly unique 

historical significance; whether a particular release of 

records will benefit the peneral public far more than it 

will any individual requester; and whether "an overriding 
ee 

 


