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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARK A. ALLEN, 

Plaintiff, 

v. : Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, : 
ET AL., : 

Defendants 

MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF PLAINTIFF"S MOTION FOR PARTIAL 

SUMMARY JUDGMENT AS TO WAIVER OF COPYING COSTS 
  

STATEMENT OF THE CASE 
  

This case arises under the Freedom of Information Act ("FOIA"), 

5 U.S.C. § 552. Plaintiff is Mark A. Allen ("Allen"), a lawyer 

who has engaged in extensive research into the circumstances sur- 

rounding the assassination of President John F. Kennedy for the 

past decade. In 1975 he worked with a group of University of 

Virginia students who lobbied Congress for a committee to investi- 

gate the President's assassination. After Congress created the 

House Select Committee on Assassinations ("HSCA" or "the Committee"), 

Allen was in touch with the members of its staff. At their request, 

he prepared several memoranda for them on various aspects of the 

Kennedy assassination; and, in August 1977, he presented a 90-minute 

briefing to several staff members on Lee Harvey Oswald's activities 

in Mexico City. November 21, 1983 Declaration of Mark A. Allen



("Allen Declaration"), 3-6. 

Allen is Director of Access, an organization which was 

formed for the purpose of securing release of the records of the 

House Select Committee on Assassinations. Access is a nationwide 

organization which includes authors, historians, lawyers and 

journalists among its members. Allen Declaration, 7-8. 

Allen has led the fight to compel federal agencies to di- 

vulge their records pertinent to the Committee's investigation. 

In addition to the instant suit against the Department of Defense 

("DOD") and the Central Intelligence Agency ("CIA"), he also has 

sued the Federal Bureau of Investigation ("FBI") for its records 

pertaining to the Committee's inquiry. Allen Declaration, 8. 

The materials which Allen receives in response to his Freedom 

of Information Act requests are useful in furthering his own re- 

search into the Kennedy assassination. He also makes these :rec- 

ords available to others interested in the subject. In the past 

he has shared such records with authors, researchers and reporters, 

including George Lardner, Jr. of the Washington Post; Norman 

Kempster of the Los Angeles Times; Harold Weisberg, author and 

leading critic of the official investigations into the Kennedy 

assassination; and Anthony Summers, author of Conspiracy, a recent 

book on the Kennedy assassination and the work of the HSCA. The 

information which he provided these persons was used in their 

writings. As a result of a fee waiver granted him in Allen v. 

Federal Bureau of Investigation, Civil Action No. 81-1206, Allen



is now receiving FBI materials related to the HSCA probe, and 

these records are being furnished by Allen to others interested 

in the subject. For example, copies of these records have been 

furnished to Henry Hurt, Roving Editor at Reader's Digest, for 

use in connection with his forthcoming book on the Kennedy assas- 

sination. Copies of a considerable volume of these records also 

have been furnished to Harold Weisberg for his continuing study 

of the assassination and the performance of agencies and branches 

of the United States Government in investigating it. Two volumes 

were furnished to author Anthony Summers because they are pertinent 

to a book he is currently researching. Allen Declaration, 8-9. 

Allen's initial request to the CIA, made December 15, 1980, 

sought copies of "all correspondence or records of any communica- 

tions between your agency and the U.S. House Select Committee on 

Assassinations relating to the Select Committee's investigation 

into the assassination of President John F. Kennedy." Allen 

Declaration, Exhibit. 1. In that letter Allen also requested a 

waiver of search and copying fees, stating that because the rec- 

ords relate to the assassination of an American president, "they 

are of important historical value and therefore would significantly 

benefit the public." Id. 

By letter dated December 29, 1980, the CIA denied this 

request on the ground that the documents requested were congres- 

sional materials not subject to the FOIA. Allen Declaration, 

Exhibit 2. On January 5, 1981, Allen appealed this determination, 

and on January 12, 1981, the CIA acknowledged his appeal. Allen



Declaration, Exhbits 3-4. 

Allen submitted a second, related request on April 6, 1981, 

which asked for all records relating to the HSCA investigation 

into the Kennedy assassination not covered by his December 15, 

1980 request. He again requested a fee waiver. Allen Declara- 

tion, Exhibit 5. The CIA acknowledged his letter by letter dated 

April 14, 1981. Allen Declaration, Exhibit 6. On June 28, 1983, 

having received no determination of his April 6th request, Allen 

elected to treat the CIA's failure to act as a denial and appeal. 

Allen Declaration, Exhibit 7. 

On July 27, 1981, the CIA wrote Allen concerning its appeal 

backlog and informed him that his appeal would be acted on in 

turn. It also denied his request for a fee waiver. It asserted 

that its fee waiver denial was based on the following: 

(1) the fact that release of any of this infor- 
mation would not be of significant benefit or 
usefulness to the public in light of the vast 
quantity of information already in the public 
domain concerning the assassination of President 
John F. Kennedy; (2) the fact that the House of 
Representatives has indicated to this Agency its 
judgment that such material not be publicly re- 
leased without its prior written concurrence; and 
(3) the fact that the House Select Committee on 
Assassinations has, with the publication of its 
voluminous report and findings, made a determi- 
nation as to what information concerning the 
assassination of President John F. Kennedy was 
significanct enough to warrant the expenditure 
of public funds to release in printed form. Any 
Material not published in the House Select Com- 
mittee's public study was determined by Congress 
to have insufficient usefulness or benefit to 
the public to warrant the expenditure of any fur- 
ther public funds to make it available to the 
public. 

The CIA's letter concluded by stating: “In light of the foregoing,



we have determined that it would not be in the public interest 

nor serve any interest of the government to grant your request 

for a fee waiver." Allen Declaration, Exhibit 8. 

By letter dated August 13, 1981, Allen appealed the denial 

of his request for a fee waiver. He took issue with the reasons 

advanced by the CIA for denying the waiver. Conceding that a 

great deal is known about the Kennedy assassination, he pointed 

out that "it is equally true that a great deal is not known." 

In this connection he noted that although the Select Committee 

concluded that there was probably a conspiracy to murder Presi- 

dent Kennedy, it was unable to determine who the conspirators 

were. He challenged the CIA's second reason--the allegation 

that the House had indicated its judgment that such material 

should not be released without its prior written concurrence--as 

irrelevant to the fee waiver determination. With respect to the 

third ground relied upon by the CIA--its allegation that any ma- 

terial not published by the Committee was determined by Congress 

to have insufficient usefulness or benefit to the public to war- 

rant the expenditure of any further public funds to make to 

available to the public--Allen argued it was both unfactual and 

illogical. Illogical because based on the erroneous inference 

that because Congress did not publish the material sought by Allen, 

such material was not worth publishing. Unfactual because it 

ignored the CIA's own internal memoranda on the Committee's in- 

quiry, an important seaqment of the material covered by Allen's 

requests which would not have been relied upon by the Committee, 

much less contained in its published volumes. Unfactual also be-



cause the Committee's former chief counsel and staff director, G. 

Robert Blakey, had publicly stated that the Committee had intended 

to publish more materials but simply ran out of time and money to 

do so. Allen Declaration, Exhibit 9. 

On August 30, 1981, the CIA acknowledged Allen's fee waiver 

appeal. Allen Declaration, Exhibit 10. On September 21, 1981, 

Mr. John E. Bacon, the CIA's Information and Privacy Coordinator, 

wrote Allen that his appeal of the fee waiver denial had been sub- 

mitted to the Executive Secretary of the CIA Information Review 

Committee for consideration, and that the Fxecutive Secretary had 

denied it. 

In setting forth the reasons why the Executive Secretary 

had denied the fee waiver request, Mr. Bacon basically reiterated 

those recited in the original request, stating: 

The information you seek from the Agency 
files does not possess significant potential 
for benefiting the general public in light of 
the amount and chaxacter of information on the 
Kennedy assassination already in the public do- 
main. The fact that the House of Representatives 
has indicated that the requested material not be 
publicly released without its prior written con- 
currence strongly indicates a Congressional 
judgment. that there is no significant public 
interest in the public release of these materials 
at this time. Such a Congressional judgment, 
although not binding on this Agency, is entitled 
to consideration and due deference. 

We do not agree with your comments concern- 

ing the reasons for the House Select Committee's 
determination to publish certain materials. It 
seems clear that by failing to authorize supple- 
mental appropriations to publish the remainder of 
the House Select Committee's records on the assas- 
sination of John F. Kennedy, Congress indicated 
the public benefit accruing from the publication 
of such records was not sufficient to warrant fur- 
ther expenditures of public funds. Given such a



Congressional decision not to commit further 
public funds to making such materials available 
to the public, this Agency has determined that 
it would not be in the public interest nor serve 
any interest of the government to grant your re- 
quest for a fee waiver. 

Allen Declaration, Exhibit 1l. 

On October 20, 1981, Allen filed this lawsuit. The CIA 

subsequently moved for summary judgment on the ground that the 

documents sought were "congressional" and were also exempt from 

disclosure under Exemption 5 of the FOIA, 5 U.S.C. § 552(b) (5). 

The CIA further contended that the records were not improperly 

withheld within the meaning of the FOIA because Congress re- 

quested that the agency secure, and limit access to, the documents. 

However, this Court, in its Judgment and Order of March 4, 1983, 

denied the CIA's motion for summary judgment except insofar as 

_"congressionally generated documents" were concerned. 

Thus, Allen is entitled to obtain, subject to such legiti- 

mater claims of withholding under the FOIA's nine exemptions as 

the CIA may assert, a large volume of materials responsive to his 

request. However, Allen is unable to pay the copying charges for 

these materials. Allen Declaration, Yll. Absent a fee waiver 

these records will not be made available to the public, even though 

they are "indispensible to a current and timely discussion of the 

Kennedy assassination." Allen Declaration, 10. 

For the reasons set forth below, Allen contends that he 

is entitled to a waiver of fees for these materials.



ARGUMENT 

I. UNDER 5 U.S.C. § 552(a) (4) (A), PLAINTIFF IS ENTITLED TO 
BE FURNISHED ALL DOCUMENTS COVERED B ! HIS REQUESTS WITHOUT 
CHARGE 

A. This Court Has Jurisdiction to Review a Fee Waiver 
Determination 

Absent a clear expression of congressional intent otherwise, 

administrative agency actions are subject to judicial review. 

Dunl v. Bachowski, 421 U.S. 560, 567 (1974); Barlow v. Collins, 
Ft   

397 U.S. 159, 166 (1970); Abbot Laboratories v. Garder, 387 U.S. 

136, 141 (1967). Under 5 U.S.C. § 552(a) (4) (B), this court has 

jurisdiction to review a violation of any portion of the Freedom 

of Information Act. American Mail Line, Ltd. v. Gulick, 133 U.S. 

App.D.C. 382, 411 F.2d 696 (1969). This review includes alleged 

violations of the fee waiver provisions of the Act. Eudey v. 

Central Intelligence Agency, 475 F. Supp. 1175 (D.D.c. 1979), 

citing the same court's prior decision in Fitzgibbon v. CIA, 

Civil Action No. 76-700 (D.D.C. October 29, 1976) (order denying 

motion to dismiss) (unpublished), citing in turn Diapulse Corp. 

of America v. FDA, 500 F.2d 75 (2d Cir. 1974) and American Mail 
  

Line, Ltd. v. Gulick, supra. (A copy of the Fitzgibbon decision 
  

is submitted as Attachment 1) 

This court also has jurisdiction to review the fee waiver 

issue under 5 U.S.C. § 702, which provides judicial review for 

persons adversely affected by agency action. Fellner v. Depart- 

ment of Justice, No. 75-C-430, United States District Court for



the Western District of Wisconsin (Opinion and Order by Judge 

Doyle filed April 28, 1976 at p. 6) (unpublished), citing 

Association of Data Processing Service Organizations, Inc. v. 

Camp, 397 U.S. 150, 156 (1970); Barlow v. Collins, 397 U.S. 159, 
  

166 (1970). (A copy of the Fellner decision is appended hereto 

as Attachment 2) 

B. Congress Intended For Scholars Engaged in Serious 
Research About Significant Events in American History 
--As Is the Case Here--To Be Furnished Documents 
Without Charge 

As the Court of Appeals for the First Circuit has recently 

recognized, quoting the Supreme Court's decision in GTE Sylvania, 

Inc. v. Consumer’s Union of U.S., Inc., 445 U.S. 375, 385 (1980): 

The Freedom of Information Act was intended 
"to establish a general philosphy of full 
agency disclosure," . . . and to close the 
"loopholes which allow agencies to deny legiti- 
mate information to the public. . 

Crooker v. U.S. Department of Justice, 632 F.2d 916, 920 (lst 
  

Cir. 1980). The thrust of the law is to get information out to 

the public, especially information which concerns matters of sig- 

nificant public interest. Dept. of the Air Force v. Rose, 
  

425 U.S. 352 (1976). 

The public policy underlying the Freedom of Information Act 

"was principally . . . in opening administrative processes to 

the scrutiny of the press and the general public. .. . [And] 

to enable the public to have sufficient information in order to 

be able . . . to make intelligent, informed choices with respect



10 

to the nature, scope, and procedure of federal government activi- 

ties." Renegotiation Board v. Bannercraft Co., 415 U.S. 1, 17 

(1974); GTE Sylvania, Inc. v. Consumers Union, 445 U.S. 375 (1980). 

Thus, the FOIA is a legislative implementation of the pro- 

found values of the First Amendment; and, in particular, its ex- 

tension to the internal processes of government itself. See, 

inter alia, The New York Times v. Sullivan, 376 U.S. 254, 270 

(1974) (First Amendment embodies "a profound national commitment 

to the principle that debate on public issues should be uninhibited, 

robust and wide open.") 

Unfortunately, the purpose for which the FOIA was enacted 

was initially thwarted because the original Act contained no fee 

waiver provision. The cost of obtaining documents proved to be 

a significant barrier to the full use of the law by journalists, 

scholars, non-profit public interest organizations, and other non- 

commercial users who are best able to fulfill this central purpose 

of the Act. As a 1972 Congressional report on practices under the 

original FOIA found, excessive fee charges had become "an effec- 

tive bureaucratic tool in denying information to such requesters. 

House Committee on Government Operations, Administration of the 

Freedom of Information Act, H.Rep. No. 92-1419, 92d Cong., 2d 

Sess. 8-10 (1972), quoted in Subcomm. on Admin. Practice & Proce- 

dure of the Senate Comm. on the Judiciary, “Agency Implementation 

of the 1974 Amendments to the Freedom of Information Act: Report 

on Oversight Hearings," 95th Cong., 2d Sess. 13 (Comm. Print 1980).


