
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

MARK A. ALLEN, : 

Plaintiff, 

ve Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, RECEIVED 
ET AL., : 

Defendants : ila ae = Lend 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT AS TO WAIVER OF COPYING COSTS 

Comes now the plaintiff, Mr. Mark A. Allen, and moves this 

Court for partial summary judgment in his favor as to a waiver of 

copying costs for records made available to him as a result of 

this action. This motion is made pursuant to Rule 56 of the Fed- 

eral Rules of Civil Procedure and 5 U.S.C. § 552(a) (4) (A). 

. \ 

In support of this motion plaintiff submits the attached 

declaration of Mark A. Allen. % 
Byes 
oe 

A Memorandum of Points and Authorities, a proposed Order 

and Plaintiff's Rule 1-9(h) Statement are submitted herewith. 

Respectfully submitted, 

“i 

/ 7 /. 

Le 4 gypti [fT - betw 
JAMES H. LESAR 7 
/1000 Wilson Blvd., Suite 900 

{ Relington, Va. 22209 
Phone: 276-0404 

Attorney for Plaintiff 

    

 



CERTIFICATE OF SERVICE 

—_ 
JO” fe 

I hereby certify that I have this “> Gay of November, 

1983, mailed a copy of the foregoing Plaintiff's Motion for Partial 

Summary Judgment as to Waiver of Copying Costs to Mr. Stephen E. 

Hart, Esq., Civil Division, Room 3744, U.S. Department of Justice, 

Washington, D.C. 20530. 
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Ve Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, : 

ET AL., 

Defendants 

DECLARATION OF MARK A. ALLEN 

I, Mark A. Allen, first having been duly sworn, depose and 

say as follows: 

1. I am the plaintiff in this case. I reside at 607 North 

Carolina Avenue, S.E., Washington, D.C. 20003. 

2. In 1976 I received a B.A. degree in Government and For- 

eign Affairs from the University of Virginia. In 1980 I received 

my J.D. degree from the University of Virginia. 5 

   

  

3. Since 1974 I have engaged in extensive research inte 

  

the circumstances surrounding the assassination of President gohn 

F. Kennedy. I have spent over 500 hours in the National Archives 

researching the documents of the Warren Commission. In addition, 

I have spent many hours at FBI Headquarters and at the home of Mr. 

Harold Weisberg studying the FBI's investigation into President 

Kennedy's murder. (Mr. Weisberg, a leading critic of the official 

investigations into the Kennedy assassination, possesses over a 

hundred thousand pages of FBI documents on this subject.) I have 

  

  

 



also reviewed the prior releases which defendant Central Intelli- 

gence Agency has made on this subject. 

4. Because of my extensive studies, I am considered very 

knowledgeable in this field. Numerous individuals regarded as 

experts on the murder of President Kennedy have praised my work 

and consider me a careful and responsible scholar. 

5. My involvement with the House Select Committee on 

Assassinations ("HSCA" or "the Committee") dates to the spring of 

1975. At that time I worked with a group of University of Vir- 

ginia students who were lobbying Congress for a committee to in- 

vestigate the assassination of President Kennedy. These students 

were able to interest coneressnen Thomas Downing of Virginia in 

sponsoring a bill for a congressional inquiry, and when the com- 

mittee was formed, Downing became its first chairman. 

6. Throughout the Committee's two-year investigation, t was 

in touch with members of its staff. At their request, I prepared 
% 

several memoranda for them on various aspects of the case. En 

August 1977 I presented a 90 minute briefing to several member's of 

the staff on Lee Harvey Oswald's activities in Mexico City. 

7. I am Director of Access (Association of Concerned Citi- 

zens for Ending Senseless Secrecy), an organization which was 

formed for the purpose of securing release of the records of the 

HSCA. Access is a nationwide organization with members in 20 states. 
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Its membership includes authors, historians, lawyers and journal- 

ists who have an interest in this subject. 

8. I am also the plaintiff in Allen v. Federal Bureau of 

Investigation, Civil Action No. 81-1206, which involves an identi- 

cal request for the records of that agency pertinent to the probe 

conducted by the HSCA. As a result of a fee waiver granted in 

that case by Judge June L. Green, I am now receiving FBI materials 

which I requested in that case. In addition to furthering my 

own research on the Kennedy assassination, these documents are 

being provided to others interested in this subject. For example, 

copies of these records have been furnished to Henry Hurt, Roving 

Editor at Reader's Digest, for use in connection with his forth- 

coming book on the Kennedy assassination. Copies of a considerable 

volume of these records also have been provided to Harold Weisberg 
> 

for his continuing study of the assassination and the performance 

of agencies and branches of the United States Government in in- 

vestigating it. Copies of two volumes of these materials wege 

also furnished to author Anthony Summers because they are peftinent 
4. 

7 

to a book he is currently researching. 

9. Just as I have done with the records I have obtained in 

Allen v. Federal Fureau of Investigation, Civil Action No. 81-1206, 

I plan to make the records obtained in this lawsuit available to 

other responsible researchers in this field, and to interested 

members of the press. In the past I have shared Kennedy assassina- 

tion related documents with authors, researchers and reporters, in- 

 



including George Lardner, Jr. of the Washington Post; Norman 

Kempster of the Los Angeles Times; Harold Weisberg, author of 

several books on.the Kennedy assassination; and Anthony Summers, 

author of Conspiracy, a recent book on the Kennedy assassination 

and the work of the HSCA. Information which I provided to these 

persons has been used in their writings. 

10. The records which I seek in this case are indispensible 

to a current and timely discussion of the Kennedy assassination. 

I expect to use these materials in any writing and speaking I may 

do on this subject. 

11. I have incurred substantial expenses in litigating this 

and other Freedom of Information Act lawsuits for Kennedy assassi- 

nation materials. I am unable to pay the copying charges for the 

extensive volume of materials involved in this lawsuit. 

12. Attached hereto as Exhibits 1-11 are copies of my 

correspondence with the Central Intelligence Agency regarding my 

request for a waiver of all search fees and copying charges which 

might be incurred in connection with the requests at issue ins - 
A 

  

this lawsuit. 

I declare under penalty of perjury that the foregoing 

statement is true and correct. 

Executed this -,. day of November, 1983.   
 



P.O. Box 9032 

Washington, D.C. 20003 

December 15, 1980 

Information and Privacy Coordinator 

Central Intelligence Agency 

Washington, D.C. 20505 

Dear Sir: 

This is a request under the Freedom of Information Act, 5 U. S.C. 8552. 

Please furnish me with all correspondence or records of any communications 

between your agency and the U.S. House Select Committee on Assassinations 

relating to the Select Committee's investigation into the assassination 

of President John F. Kennedy. . 

I am presently engaging in a program of scholarly research concerning 

_ the work of the Assassinations Committee. As the records involved in ny 

request relate to the assassination of an American president, - feel they 

are of important historical value and therefore would significantly benefit 

the public. Accordingly, I hereby request that search and copying #focs 

be waived as provided for under the Act. 

If you do not initially decide to waive these costs, please first 

provide me with an estimate of the number of records involved and the 

approximate cost of a thorough search. Additionally, please inforn me 

if you need any clarification of the scope of ny request. , 

Sincerely, 

Meal A Arce 
Mark A, Allen 

acy 

Exhibit 1 _ Civil Action No. 81-2543 

 



CENTRAL INTELLIGENCE AGENCY 
WASHINGTON, D.C. 20505 

Mark A. Allen 

P.O. Box 9032 

Washington, DC 20003 29 DEC i980 

Dear Mr. Allen: 

This is in response to your letter of 15 December 1980 in 
which you requested information from the files of this Agency 

under the Freedom of Information Act (FOIA). Specifically, you 
asked for all correspondence between the CIA and the House 

Select Committee on Assassinations concerning that committee's 

inquiry into the assassination of President John F. Kennedy. 

The material identified in your request is Congressional 
material. We have been advised by the General Counsel to the 

Clerk of the House of Representatives that, ‘since these are 

Congressional documents, they are not subject to the FOTA. 

If you have not done so, you might wish to purchase a copy 
of the report published by the House Select Committee on 

Assassinations through the Superintendent of Documents, U.S. 

Government Printing Office, Washington, D.C. 20402. 

Thank you for yur patience and consideration while we Were 
completing your request. a 

  

Sincerely, 

# John E. Bacon 
Information and Privacy Coordinator 
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. J. Box 9032 
Washington, D.C. 20003 
January 5, 1980 

Information and Privacy Coordinator 

Central Intelligence Agency 

Washington, D.C. 20505 

Dear Sirxs: 

Reference is made to my Freedom of Information request of December 15 

regarding correspondence and commnications between your agency and the 

U.S. House Select Committee on Assassinations. By recent letter you denied 

me this material, taking the position that my request was for "congressional 
See 

records". $e 

I hereby appeal your determination that the requested material i 

not part of your agency's records. Any adverse determination wili be “y 

promptly reviewed in the U.S. District Court for the District of Columbia. 

4: 
% 

Sincerely, 

Mylo We A AbRe 
Mark A. Allen 

Exhibit 3 Civil Action No. 81-2543 
  

      

e
m
a
 me

 e
r
n
 

 



CENTRAL INTELLIGENCE AGENCY 
WASHINGTON, D.C. 20508 

Mark A. Allen . 

P.O. Box 9032 . 12 Jan 1981 
Washington, DC 20003 

Dear Mr. Allen: 

Your letter of 5 January 1981 was received on 6 January 

1981. Arrangements will be made for consideration of your 

appeal by the Information Review Committee. 

As you may be aware, we have a backlog of about 360 

similar appeals. In order to process these appeals in the most 

equitable manner possible, we have adopted the policy of handl- 

ing the appeals ona first-received, first-out basis. Please 

be assured, however, that your appeal will be processed as 

quickly as possible. You will be advised on the outcome as 

goon as our processing has been completed. . 

Sincerely, 

John E. Bacon 

Information and Privacy Coordinator 
a
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- P.O. Box 9032 1 

Washington, D.C. 20003 i 

April 6, 1981 f 

Freedom of Information Coordinator 
Central Intelligence Agency : 
Washingten, D.C. 20505 i 

Dear Sirs: . : 

This is a reauest under the Freedom of Information Act, 5 U.S.C. 8552. 

Please furnish me all records relating to the investigation of the 

U.S. House Select Committee on Assassinations into the mrder of President 

John }. Kennedy not covered by my FOIA request of December 15, 1980. 

My request specifically includes, but ts not limited to, all internal 

agency memorendz, inter-agency memoranda, records of telephone \conver- 

sations and all saterial generated by the U.S. House Select Committee 

on Assassinations which does not qualify as a Congressional record under 

the standazds set doiwm in the Goland, Ryan and Holy Spirit casés, 

For the ceasons given in my December 15 letter, I hereby veatiest t 

that all search and copying fees be waived as provided for under the 

Act, 

If you need any additional information, please do not hesitate . i 

to contact me. If you do not initially decide to waive fees, please 

first furnish me with the number of records involved and the cost of 

a thorough search. ,   
Sincerely, 

Mae!) AQDO | 
Mark A. Allen 

Exhibit 5 Civil Action No. 81-2543



CENTRAL INTELLIGENCE AGENCY 
WASHINGTON, D.C, 20505 

Mark A. Allen 14 APR 1987 
P.O. Box 9032 
Washington, DC 20003 

Dear Mr. Allen: 

This is in response to your letter of 6 April 1981 in 

which you requested information from the files of this Agency 
under the Freedom of Information Act (FOIA). Specifically, you 
asked for "all records relating to the investigation of the 

U.S. House Select Committee on Assassinations into the murder 

of President John F. Kennedy not covered by my FOIA request of 

December 15, 1980." 

Please be advised that your request is under consideration 

and we hope to have a determination in the near future. At 

that time, we will be in further communication with you. In 

the meantime, your patience and uderstanding will be 

appreciated. 

Sincerely, 

lsd, © Koen 
John E. Bacon 

Information and Privacy Coordinator + 
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P.0. Box 9032 
Washington, D.C. 20003 
June 28, 1981 

Information and Privacy Coordinator 

Central Intelligence Agency 

Washington, D.C.. 20505 

Dear Sirs: 

This is an administrative appeal undar the Freedom of Information 

Act, 5 U.S.C. 8552. On April 6, 1981 I requested all records relating 

to the investigation of the U.S. House Select Committee on Assassinations 

into the mxrder of President John F. Kennedy not covered by ny FOIA; 

request of December 15, 1980. Having received no determination singe 

that time, I am treating your failure to provide records as @ denial’, 

and hereby appeal that denial. 

If you do not respond within 20 working days as provided for undér 

the Act, I will promptly move to have you joined in ny present suit 

against the FBI for similar material. (Civil Action No. 81- 1206) 

Thank you very mch for your kind attention in this matter. 

Sincerely, 

AVoul) ACLOQ 
Mark A. Allen 

Exhibit 7 Civil Action No. 81-2543 
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CENTRAL INTELLIGENCE AGENCY 

WASHINGTON, D.C. 20505 

27 JUL 1981 

Mr. Mark A. Allen 

P. O. Box 9032 
Washington, DC 20003 

Dear Mr. Allen: 

Your letter of 28 June 1981 was received on 1 July 1981. 

Arrangements will be made for consideration of your appeal by 

the Information Review Committee. 

As you may be aware, we have a backlog of nearly 275 

appeals. In order to process these appeals in the most equit- 

able manner possible, we have adopted the policy of handling 

the appeals on a first-received, first-out basis. Please be 

assured, however, that your appeal will be processed as quickly 

as possible. You will be advised on the outcome as soon as our 

processing has been completed. 

In reference to your request for a waiver of fees, we have 

reviewed and considered the terms of your FOIA request pursuant 

to §1900.25, Chapter XIX of Title 32 of the Code of Federal 

Regulations. We have determined that your request for a. waiver 

of fees should be denied notwithstanding the statement of. 

ii steer for requesting such a fee waiver set forth in your 

letter dated 15 December 1980. Your request for a waiver of 

fees is denied in light of the following: (1) the fact that 

release of any of this information would not be of significant 

benefit or:usefulness to the public in light of the vast quan” 

tity of information already inthe public donéin corfcerning the 
assassination of President John F. Kennedy 5 the fact that 

the House of Representatives has indicated to this Agency its 

judgment that such material not be publicly released without 

its prior written concurrence; and (3) the fact that the House 

Select Committee on Assassinations has, with the publication of 

4ts voluminous report and findings, made a determination as to 

what information concerning the assassination of President 

John F. Kennedy was significant enough to warrant the 

expenditure of public funds to release in printed form. Any 

material not published in the House Select Committee's public 

study was determined by Congress to have insufficient 

usefulness or benefit to the public to warrant the expenditure 

Exhibit 8 Civil Action No. 81-2543 

    

  
‘



of any further public funds to make it available to the . 

public. In light of the foregoing, we have determined that it 

would not be in the public interest nor serve any interest of 

the government to grant your request for a fee waiver. 

In view of the above, we are in the process of obtaining a 

cost estimate for costs which may be incurred in the processing 

of your request. Once the estimates are compiled, we will 

advise you of the total and ascertain your willingness to pay 

the estimated amount at that time. 

Sincerely, 

S Bae 
ohn E. Bacon 

Information and Privacy Coordinator 

   

ce
ca
l 

A
e
 

+ 
\ 

Dia 
ar
ts
 

  

 



P.O. Box 9032 

Washington, D.C. 20003 

August 13, 1981 

Me. John E. Bacon 
Information and Privacy Coordinator 
Central Intelligence Agency 

Washington, D.C. 20505 

Re: FOr Dolo wictrabiee, Deven | 

Dear Mr. Bacon: 

, Bas 

I am in receipt of yar letter of 27 July 1981 denying me a fee 

waiver for my request concerning CIA records relating to the investigation 

of the U.S. House Select Committee on Assassinations. I hereby appeal 

your denial. 

Apparently you feel thatthe public cannot be benefited by the’ release 

of additional information on the JFK assassination. You state that} the 

release of the material I seek “would not be of significant benefif or 

usefulness to the public in light of the vast quantity of information 

already in the public domain concerning’the assassination of President 

John F. Kennedy." It is true that a great deal is known about the Kerinedy 

assassination. Yet it is equally true that a great deal is not known. , 

The Select Committee concluded that there was probably a conspiracy’ .to 

murder President Kennedy, but it was unable to determine who the conspirators 

were. In view of the Committee’s admitted failure to identify all of the 

responsible parties, the public interest 4s served by an examination of 

the agency records on which the Commiittee relied. 

You note two other reasons for denying my fee waiver. First, you 

state that the House of Representatives has asked that you not release 

Exhibit 9 ee Civil Action No. 81-2543 
   



the material I seek without its prior written concurrence. This is irrelevant 

to a fee waiver determination, which is supposed to be based on whether 

the material sought will significantly benefit the public. The preferences 

of a third party concerning the release of the documents can play no role 

in such a decision, Either the public will be benefited or it will not. 

Your last reason for denying my fee waiver request is likewise without 

merit. It 1s based on the totally invalid inference that since the Committee 

did not publish the material I seek, the Committee therefore determined 

that such material was not worth publishing. I must seriously question 

whether the Committee ever examined your internal memoranda, an important 

segment of the material covered by my request. Secondly, the enclosed. 

Washington Post article makes clear that the Committee would have published 

additional material had more resources been available for that purpose. 

Even the most valuable of material will remain unpublished unless the 

parties possessing it have access to the necessary funds. : 

For the above reasons, I urge that your July 27 determination be 

modified and my fee waiver granted. If you require any additional infor- 

mation or argument, please’ advise me at your earliest convenience. 
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Mark A. Allen 
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THE WUSHING LON Post 
  

By Gourge Lardner Jt. tsieae redsan Slne 

House Assassinations Commitlee Allacked 
  

“We released all we 

could release,” Stokes 
said. As for the rest of 

the records, he 
protested, “all I have 

done is follow the 
advice of counsel for 

the House. 

     
: gf : 

me Newt " 
’ REP. LOUIS STOKES 

+++defends commiltes action 
  

toe’e oo ae 
hed already quietly arranged w 
up — for a period af S0 yeare — all 
the beckup records und 

that i didn’t publish The chairman, 
Rep. Louis Stcbes (D-Ohwl, also 
asked the Justice Department, the 

CIA and other executive branch agen 
Ges to treat the recorda they cumpiled 

The extent of the exusordinary 
Secrecy wm just now cumung to light, as 
the result of inquiries by assassination 
antics eocking to pursue their own 

resuarch and to seuss the House cum- 
mitlec’s perfiwrmance They suspect @ 
deliberate efluct to evuid the kind of 
ecruuny that eventually tamished the 
work of the Warren Commuaion in 
Probing the 1963 Kennedy slaying. 

I fact, the Warren Commission bo 
Boe an open book in comparkun to 
the House Amussinations Cummittee. 
“What Stokes has dane ia arrange it 

0 that the mochanuim by which peo- 
ple can curect the emia of guvern- 
tment dun't apply w Congres,” pro- 

teste Harold Weubery, authur of sev- 
eral books on buth the Kennedy and 
King maasinstiuns “He's arranged 
bor hes (wn private awerup.” 
“There's even lees disclosure than I 

thought wes pusuble,” Mash Allen, a 
Kennedy assassination researches, said 
after obtaining a copy of one of the 
boters Suubes write, 
“A great deal uf material fs been 

Generated by yur department in re- 
Opunse to apecific requests uf cuncems 
of the Select Commuttee,” Stokes avid 
im the letter, dated March 27, win 
and eddresed to Griffia B Bell, 

PITS OTATD OOOO OTN RES ALPES ED OPH 

Information Act for eccess to these 
materials. iar 

- “The purpose of this letter bs to 
Tequest specifically that this congres- 
gional material and related informa- 
tioa in a form connected to the com: 
mittee not ba discksed outside your 
department without the written con- 
currence of the House of Represan- 
tatives.” 

intensive scrutiny that the Warten 
ineion’s wea Let's not subject 

Ourelves to embarrasoment’ § think 
that’s what theyre up to” 

Stokee and his former chief counsel, 
G. Robert Blakey, brush aude ouch 
(alk and insist they did the best they 
could after the cummittes went out of 
business in January 1979 with a last- 
minute finding of probable conapiracy 
in the Kennedy case — and a final 
report atull to be written. Blakey and a 
skeleton otaff finshed up the work, 
technically ao employes of the clerk of 
the House. 

“We released all we could release,” 
Swhee wad As for the rest of the 

   

Blakey, now @ profowor- al the 
Notre Dame law echool, took a similar 

“If you lay on me the charge that 
we kept too much secret, it’s @ bum 
sap,” ba declared. As for the merita of 

. the Howe investigation, Blakey, who 
fo now e'out 48, added ° * 

   

“'ll rest on the historians’ judgment 
60 yoars from now when everything 
becomes available. 11 root on the his- 

ttee had intended to sift through all 
{ts recurda ao well as those furnished 

‘ by executive agencies and publish 
+ wore, but he said the committes ran * 

ments from the State Department as 
well a» other ayencies, have been 
tucked away in a high-security area of 
the Archives. According ww @ Nov. 6, 
1979, internal momo, only one archiv- 
jot, a man with a “soctet® wocurity 
Clearance, ia supposed to have access 
to the materials — and even he has to 
have an cecoc with a “wp vocret” 
clearance. 

Rep. Harold Sawyer (R-Mich.), a 
former committce member, saya he 
Can't understand the need for ull the 
secrecy. And he can’t recall the com- 
mittee’s ever having approved the ar- 
fangoment, or even being consulted 
about it. 

“I don't remember ever aceing any- 
thing, including stuff thut needed se- 
curity clearance, that Teally amounted 
to a tinker’s dam as jw whothor 
should be released or not,” Sawyer 
eaid. “The only things | can think of 
are from a sensibility point of view, 
such as the autopsy photos But | 
Dover saw anything that you could sell 
to anybody for a dollur if you wanted a aical domes that ia mado 00 ua im to in axecalive eeusan © wulade of a eary. i : S Bisey acknowledged that the com- . Sawyer ia virtually certain that the 
Committee never vuted on what to do 

with the records. Stokes and Blakey 
evidently made the Ms 
around March 1979 in consultation out of time and money. ‘ with Staley Brand, general counsel “The best of intentions runs up into 

«the reality of limited time and te- 
“evurces,” he said. “There wore all 
hinds of classified information in those 
[unpublished] documenta.” a 

And what of the objections of Weis- 
berg and other critica thut there waa 
Tow no way of sdequately ascossing 
the committee's performance? 

“He [Weisberg] can hina my a--," 
teaponded the profuse frum Notre 
Dame. “And you can quote me on 

it 
When the Warren Commissivn 

completed ita work in 1¥64 with the 
publication of a final report and 26 
companion volumes, its backup 
records, consisting of sume 300 cubic 
foot of material, were tranferred to 
the National Archives, where olficula 
planned to keep them under seal for 
75 year. That was then xenerul policy 
for the records of investigutory eyen- 
cies, But @ public vutery prompted . 
the White House Ww order an ubvut- 
face. Poriudic rere and felch a 

\the documents were decreed wit 
(hs sesame possible dischsure.” 

Dy now, according to archivist Mar- 
jon Johnson, whe has lung been in 
charge of the Waren Cunmisuon 
feowrds, more than 90 Percent of 
those hundreds of th of pages 

have been made public 
By contrast, the House conumuttce’s 

; teourda, which are fust o2 volumirous 
“and which annemnthe bneivda dia 

+for tho clurk of the House. 
‘Two other member of the old 

committee, Reps. Floyd Fithian (D- 
« Ind) ae Robert W. Edyar (D-Pa), 
apres t the idea of sifting through 

‘all the records and making public aa 
emahy' as powsible got lat in the last- 
minute uproar over the acoustical 
findings, which cuncluded that two 
gunmen had been firing at Konnedy 
when he wus killed But the two 
Democrats, like Sawyer, said they felt . 
eure thal no coverup was Involved. 
“T think it would be a gross dlutor- 

tion to say the committee wae wis 
bo conceal anything,” Fithiun declared. 
“Our problem was to keep on board 

any kind of a etwlf to write @ report 
+++. U just think we ran out of mon- 

oy.” ‘ 

‘The secrecy, in any case, was not 
accidental. Accurding to ‘Brand, the 
Ggonered counsel for the Hurwe clerk, 
the arangemeonua were oxplicitly tai- 
lored to comport with court cases and 
tulings that, in effect, show how to 
Provont records compiled in a congres- 
sional investigutiun from being made 
public under the Freedoin of Infor- 
mation Act. 

‘Tho leading case at the ume oug- 
gested that at lowst come such recorda, 

ally these d hy an on- 
ecutive branch agency and sent beck 

fo thas ayency, might be subject to 
wFOLA brlece Congrese made clear thet 

Brund recalls buxgenling to Stokes 
and Blakey that “if they were con- 
cemed about having their records get 
out under the Frerdkum of Iniurmation 
Act, they'd betwr put eumething out 
saying they didn’t want that stuff out. 
So the chai wrole a letter to the 
CIA and the attomey yenoral. That's 

been respected 00 far as I know," 
Actually, sccurding to researcher 

Mark Allen, a few items have dnbbled 
out. For instance, some Defense De- 

ment exencies "have sent me their 
ters to Blukey, but they won't send 

me Blakey's letters to them.... The 
only peuple who have said ‘you aren't 
jotting anything’ are the FBI and the 
TA, and 1 guess, the Justice Depart- 

ment in general... . The peuplr who. 

for Secrecy on Records 
records, but Henshaw ordered the 
archivets w release nothing but “pre- 
Vioully published” documenta. 
Becuuse the committes no longer 

exist, Brand amd, it would take @ 
vote of the full House to make any 
More papers from the bases public 

a 

Without such approval, the decks 
office feels “duty bound” not to allow 
any new disclosures. Not bong ago, a 
fosmar CIA offices was refused a copy 
of his uwn testimony. He had testitied 

tral documents, but again to no avail 
David Belin, @ Warren Commission 

lawyer who later served as executive 
director of tha Rockefeller Comme- 
sion un CIA Activiues, eaid be hep 

The extent of the extraordinary secrecy is just 
now coming to light, as the result of inquiries by 
assassination critics seeking to pursue t 
research and to assess the committee's 
performance. 

that he says he began secking in 
broud-gauyed requests years before 
the House committee was established. 
Col. William B. Guild, director ‘of 

Amy counterintelligence, informed 
Weisberg last month that it hes “no 
fecord of your original request." 
Meanwhile, Guild aad, the Amy will 
Continue to teat the epprauimately 
100 dossiers on various individuals 
that the House committes used and 
then retumed to the Army “aa inves- 
ligutive flue of a conyrvesional com- 
mittes.” 

James H. Lesar, a lawyer who has 
Tepresented both Weisberg and Allen, 
thinks a leweuit to unpl many of 
the executive branch 
to the agencies would be uccesnful, 
but he ackniwhedyes that it is Clearly 
up t the House to release or suppreea 
the House committee's own records. 

‘The rule dictating 60 years’ nocrecy 
for Muse records transferred w the 
Archives wap laid down wn 1953 and, 
Brand says, was actually “a returm” at 
the time. “There had been no real nile 
at all up t that point,” he sud. The 
5O-yeur rule has been observed “by 
custom and tradition” over sincs. As a 
reoult, it wutomaticully applies to the 
G4Y boxes of ducwnente that Clock of 
the Huwe Edmund L. Henshaw sent 
to the Archives un Apri 2, 1979, 

According Ww an unsyned “proto” 
woverning access to the ducuments, 
the boxes may Inchide State Depart. 

eir 

been trying to get a copy of the “ong: 
inal draft report” tbs commuttse pre- 
pared in late 1978, before the acous- 
Uical resulia came in. Belin eaid be 
Once gut a glimpes of this report and 
“it sad there wea no cunspiracy fia 
Kennedy's death], no anything.* 

“This defeats every Purpose the 
Howe Assassinations Commmuttes 
waa designed to ecoumplah Belin 

said of the suppreauun of the records. 
“I think it’s just plain wrong? 

Blakey, the author of a book cao- 
tending that “the mob” lalled Ken- 
nedy, inated that the committee had 
been more than forthcoming, bolding 
Public heannys with mtnemes such as 
reputed Mafia chioftan Sanus Traf- 
ficante and former CLA director Rich- 

ard Helms and publuhing 27 eupple- 
mentary vulumes of testimony and 
Coporta on the committes’s work 

“In my judgment we did more than 

any cungressional committes hes ever 
dune... and more than the Warren 
Commisaiun, he declared. 

As for the recurds that were 

shipped beck tw the FUL, the CIA and 
other agencies, Blakey saad: 

“Our recunds, insoles fs we crated 
them fn agency files are quire Hf eres 

  

 



CENTRAL INTELLIGENCE AGENCY 
WASHINGTON, D.C, 20505 

99 AUG 1981 

Mark A. Allen 
P.O. Box 9032 

Washington, DC 20003 

Dear Mr. Allen: 

We have received your letter of 13 August 1981 which 

appeals our denial of a fee waiver in connection with your 

ongoing Freedom of Information administrative appeal for re- 

cords relating to the investigation of the U.S. House Select 

Committee on Assassinations into the murder of President 

Kennedy. 

Arrangements will be made for the consideration of your 

fee appeal, and you will be informed of our determination as 

soon as possible. 

Sincerely, 
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YY dJonn BE. Bacon 

on and Privacy Coordinator 
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CENTRAL INTELLIGENCE AGENCY 

WASHINGTON, D.C. 20505 

91 SEP 1981 

Mr. Mark A. Allen 

Post Office Box 9032 

Washington, DC 20003 

Dear Mr. Allen: 

This is a final reply to your letter of 13 August 1981 

appealing my. refusal to waive the fees for processing your 

request for information concerning the investigation of the 

U.S. House Select Committee on Assassinations into the murder 

of President John F. Kennedy. 

Your appeal was submitted to the Executive Secretary of 

the CIA Information Review Committee for consideration. It was 

reviewed and a final determination was made. For the reasons 

given below, your appeal has been denied by the Executive 

Secretary. 

The information you seek from the Agency files does not 

possess significant potential for benefiting the general public 

in light of the amount and character of information on the 

Kennedy assassination already in the public domain, The fact 

that the House of Representatives has indicated that the 

requested material not be publicly released without its prior 

written concurrence strongly indicates a Congressional judgment 

that there is no significant public interest in the public. 

release of these materials at.this time. Such a Congressional 

judgment, although not binding on this Agency, is entitled=to 

consideration and due deference. 
5 

We do not agree with your comments concerning the reasons 

for the House Select Committee's determination to publish cere 

tain materials. It seems clear that by failing to authorize 

supplemental appropriations to publish the remainder of the 

House Select Committee's records on the assassination of 

President John F. Kennedy, Congress indicated the public 

benefit accruing from the publication of such records was not 

sufficient to warrant further expenditures of public funds. 

Given such a Congressional decision not to commit further 

public funds to making such materials available to the public, 

this Agency has determined that it would not be in the public 

Exhibit 11 Civil Action No. 81-2543 
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interest nor serve any interest of the government to grant your 
request for a fee waiver. In view of the above, the Agency 

confirms its original denial of your fee waiver request. 

Therefore, your appeal has been denied by the Executive 
Secretary. 

Please be advised that we will continue to hold your 
appeal in suspense with no further action to be taken until we 

receive your agreement to pay the fees which may accrue. 

Sincerely, 

Peer 
John E. Bacon 

Information and Privacy Coordinator 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

MARK A. ALLEN, : 

Plaintiff, 

Vv. : Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, ET AL., : 

eo
 

e@
 

Defendants 

ORDER 

Upon consideration of plaintife's motion for partial 

summary judgment as to a waiver of copying charges, pursuant 

to 5 U.S.C. § 552(a) (4) (A), for records furnished him by the 

Central Intelligence Agency, defendant Central Intelligence 

Agency's opposition thereto, and the entire record herein, it 

is by this Court this day of , 1983, 

ORDERED, that plaintiff's motion be, and is hereby, GRANTED; 
é 

and it is further $ 

ORDERED, that defendant Central Intelligence Agency shalé: a 

waive copying costs for all records released to plaintiff in this 

action. " 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARK A. ALLEN, 

Plaintiff, 

Vv. Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, ET AL., 

Defendants 

MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF PLAINTIFF'S MOTION FOR PARTIAL 

SUMMARY JUDGMENT AS TO WAIVER OF COPYING CHARGES 

  

JAMES H. LESAR 

1000 Wilson Blvd., Suite 900 
Arlington, Va. 22209 
Phone: 276-0404 

Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARK A. ALLEN, 

Plaintiff, : 

Vv. Civil Action No. 81-2543 

DEPARTMENT OF DEFENSE, 

ET AL., $ 

Defendants :   
MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AS TO WAIVER OF COPYING COSTS 

STATEMENT OF THE CASE 

This case arises under the Freedom of Information Act ("FOIA"), 

5 u.S.C. § 552. Plaintiff is Mark A. Allen ("Allen"). a lawyer 

who has engaged in extensive research into the circumstances sur- 

rounding the assassination of President John F. Kennedy for tthe 

past decade. In 1975 he worked with a group of University gt 

Virginia students who lobbied Congress for a committee to investi- 

gate the President's assassination. After Congress created the 

House Select Committee on Assassinations ("HSCA" or "the eonelcter}. 

Allen was in touch with the members of its staff. At their request, 

he prepared several memoranda for them on various aspects of the 

Kennedy assassination; and, in August 1977, he presented a 90-minute 

briefing to several staff members on Lee Harvey Oswald's activities 

in Mexico City. November 21, 1983 Declaration of Mark A. Allen  



("Allen Declaration"), {J]3-6. 

Allen is Director of Access, an organization which was 

formed for the purpose of securing release of the records of the 

House Select Committee on Assassinations. Access is a nationwide 

organization which includes authors, historians, lawyers and 

journalists among its members. Allen Declaration, {7-8. 

Allen has led the fight to compel federal agencies to di- 

vulge their records pertinent to the Committee's investigation. 

In addition to the instant suit against the Department of Defense 

("DOD") and the Central Intelligence Agency ("CIA"), he also has 

sued the Federal Bureau of Investigation ("FBI") for its records 

pertaining to the Committee's inquiry. Allen Declaration, {{8. 

The materials which Allen receives in response to his Freedom 

of Information Act requests are useful in furthering his own re- 

search into the Kennedy assassination. He also makes these -:rec- 

ords available to others interested in the subject. In the past 

he has shared such records with authors, researchers and reporters, 

including George Lardner, Jr. of the Washington Post; Norman *. 

Kempster of the Los Angeles Times; Harold Weisberg, author and - 

leading critic of the official investigations into the Kennedy 

assassination; and Anthony Summers, author of Conspiracy, a recent 

book on the Kennedy assassination and the work of the HSCA. The 

information which he provided these persons was used in their 

writings. As a result of a fee waiver granted him in Allen v. 

Federal Bureau of Investigation, Civil Action No. 81-1206, Allen 

  

 



is now receiving FBI materials related to the HSCA probe, and 

these records are being furnished by Allen to others interested 

in the subject. For example, copies of these records have been 

furnished to Henry Hurt, Roving Editor at Reader's Digest, for 

use in connection with his forthcoming book on the Kennedy assas- 

sination. Copies of a considerable volume of these records also 

have been furnished to Harold Weisberg for his continuing study 

of the assassination and the performance of agencies and branches 

of the United States Government in investigating it. Two volumes 

were furnished to author Anthony Summers because they are pertinent 

to a book he is currently researching. Allen Declaration, 48-9. 

Allen's initial request to the CIA, made December 15, 1980, 

sought copies of “all correspondence or records of any communica- 

tions between your agency and the U.S. House Select Committee on 

Assassinations relating to the Select Committee's investigation 

into the assassination of President John F. Kennedy." Allen 

Declaration, Exhibit. 1. In that letter Allen also requested a 
© gs 

waiver of search and copying fees, stating that because the “rec- 
A 

ords relate to the assassination of an American president, "they 

are of important historical value and therefore would significantly 

benefit the public." Id. 

By letter dated December 29, 1980, the CIA denied this 

request on the ground that the documents requested were congres- 

sional materials not subject to the FOIA. Allen Declaration, 

Exhibit 2. On January 5, 1981, Allen appealed this determination, 

and on January 12, 1981, the CIA acknowledged his appeal. Allen 

 



Declaration, Exhbits 3-4. 

Allen submitted a second, related request on April 6, 1981, 

which asked for all records relating to the HSCA investigation 

into the Kennedy assassination not covered by his December 15, 

1980 request. He again requested a fee waiver. Allen Declara- 

tion, Exhibit 5. The CIA acknowledged his letter by letter dated 

April 14, 1981. Allen Declaration, Exhibit 6. On June 28, 1983, 

having received no determination of his April 6th request, Allen 

elected to treat the CIA's failure to act as a denial and appeal. 

Allen Declaration, Exhibit 7. 

On July 27, 1981, the CIA wrote Allen concerning its appeal 

backlog and informed him that his appeal would be acted on in 

turn. It also denied his request for a fee waiver. It asserted 

that its fee waiver denial was based on the following: 

(1) the fact that release of any of this infor- 

mation would not be of significant benefit or 

usefulness to the public in light of the vast \ 

quantity of information already in the public 

domain concerning the assassination of President 

John F. Kennedy; (2) the fact that the House of 

Representatives has indicated to this Agency its 

judgment that such material not be publicly re- 

leased without its prior written concurrence; and 

(3) the fact that the House Select Committee on 

Assassinations has, with the publication of its ‘ 

voluminous report and findings, made a determi- 

nation as to what information concerning the 

assassination of President John F. Kennedy was 

significanct enough to warrant the expenditure 

of public funds to release in printed form. Any 

material not published in the House Select Com- 

mittee's public study was determined by Congress 

to have insufficient usefulness or benefit to 

the public to warrant the expenditure of any fur- 

ther public funds to make it available to the 

public. : : 

  

The CIA's letter concluded by stating: "In light of the foregoing, 

  

 



we have determined that it would not be in the public interest 

nor serve any interest of the government to grant your request 

for a fee waiver." Allen Declaration, Exhibit 8. 

By letter dated August 13, 1981, Allen appealed the denial 

of his request for a fee waiver. He took issue with the reasons 

advanced by the CIA for denying the waiver. Conceding that a 

great deal is known about the Kennedy assassination, he pointed 

out that "it is equally true that a great deal is not known." 

In this connection he noted that although the Select Committee 

concluded that there was probably a conspiracy to murder Presi- 

dent Kennedy, it was unable to determine who the conspirators 

were. He challenged the CIA's second reason--the allegation 

that the House had indicated its judgment that such material 

should not be released without its prior written concurrence-~as 

irrelevant to the fee waiver determination. With respect to the 

third ground relied upon by the CIA--its allegation that any ma- 

terial not published by the Committee was determined by congress 

to have insufficient usefulness or benefit to the public to%war- 

rant the expenditure of any further public funds to make to ‘ 

available to the public--Allen argued it was both unfactual and 

illogical. Illogical because based on the erroneous inference 

that because Congress did not publish the material sought by Allen, 

such material was not worth publishing. Unfactual because it 

ignored the CIA's own internal memoranda on the Committee's in- 

quiry, an important segment of the material covered by Allen's 

requests which would not have been relied upon by the Committee, 

much less contained in its published volumes. Unfactual also be- 
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cause the Committee's former chief counsel and staff director, G. 

Robert Blakey, had publicly stated that the Committee had intended 

to publish more materials but simply ran out of time and money to 

do so. Allen Declaration, Exhibit 9. 

On August 30, 1981, the CIA acknowledged Allen's fee waiver 

appeal. Allen Declaration, Exhibit 10. On September 21, 1981, 

Mr. John E. Bacon, the CIA's Information and Privacy Coordinator, 

wrote Allen that his appeal of the fee waiver denial had been sub- 

mitted to the Executive Secretary of the CIA Information Review 

Committee for consideration, and that the Executive Secretary had 

denied it. 

In setting forth the reasons why the Executive Secretary 

had denied the. fee waiver request, Mr. Bacon basically reiterated 

those recited in the original request, stating: 

The information you seek from the Agency 

files does not possess significant potential 

for benefiting the general public in light of 

the amount and character of information on the 

Kennedy assassination already in the public do- 

main. The fact that the House of Representatives 

has indicated that the requested material not be 

publicly released without its prior written con- * 

currence strongly indicates a Congressional i. 

judgment that there is no significant public 

interest in the public release of these materials 

at this time. Such a Congressional judgment, 

although not binding on this Agency, is entitled 

to consideration and due deference. 

We do not agree with your comments concern 

ing the reasons for the House Select Committee's 

determination to publish certain materials. It 

seems clear that by failing to authorize supple- 

mental appropriations to publish the remainder of 

the House Select Committee's records on the assas- 

sination of John F. Kennedy, Congress indicated 

the public benefit accruing from the publication 

of such records was not sufficient to warrant fur- 

ther expenditures of public funds. Given such a 
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Congressional decision not to commit further 

public funds to making such materials available 

to the public, this Agency has determined that 

it would not be in the public interest nor serve 

any interest of the government to grant your re- 

quest for a fee waiver. 

Allen Declaration, Exhibit ll. 

On October 20, 1981, Allen filed this lawsuit. The CIA 

subsequently moved for summary judgment on the ground that the 

documents sought were "congressional" and were also exempt from 

disclosure under Exemption 5 of the FOIA, 5 U.S.C. § 552(b) (5). 

The CIA further contended that the records were not improperly 

withheld within the meaning of the FOIA because Congress re- 

quested that the agency secure, and limit access to, the documents. 

However, this Court, in its Judgment and Order of March 4, 1983, 

denied the CIA's motion for summary judgment except insofar as 

_"congressionally generated documents" were concerned. 

Thus, Allen is entitled to obtain, subject to such legiti- 

mater claims of withholding under the FOIA's nine oxenipilons as 

the CIA may assert, a large volume of materials responsive fe his 

request. However, Allen is unable to pay the copying charges, for 

these materials. Allen Declaration, 11. Absent a fee wmdives 

these records will not be made available to the public, even though 

they are "indispensible to a current and timely discussion of the 

Kennedy assassination." Allen Declaration, {10. | 

For the reasons set forth below, Allen contends that he 

is entitled to a waiver of fees for these materials. 

    

  

 



ARGUMENT 

I. UNDER 5 U.S.C. § 552(a) (4) (A), PLAINTIFF IS ENTITLED TO 

BE FURNISHED ALL DOCUMENTS COVERED B ‘HIS REQUESTS WITHOUT 

CHARGE 

A. This Court Has Jurisdiction to Review a Fee Waiver 

Determination 

Absent a clear expression of congressional intent otherwise, 

administrative agency actions are subject to judicial review. 

punt v. Bachowski, 421 U.S. 560, 567 (1974); Barlow v. Collins, 

397 U.S. 159, 166 (1970); Abbot Laboratories v. Garder, 387 U.S. 

136, 141 (1967). Under 5 U.S.C. § 552(a) (4) (B), this court has 

jurisdiction to review a violation of any portion of the Freedom 

of Information Act. American Mail Line, Ltd. v. Gulick, 133 U.S. 

Bpp.D.C. 382, 411 F.2d 696 (1969). This review includes alleged 

violations of the fee waiver provisions of the Act. Eudey v. 
‘ 

Central Intelligence Agency, 475 F. Supp. 1175 (D.D.C. 1979), 

yt
 

citing the same court's prior decision in Fitzgibbon v. CIA; 
Se

 

Civil Action No. 76-700 (D.D.C. October 29, 1976) (order denying 

motion to dismiss) (unpublished), citing in turn Diapulse Corp.: 

of America v. FDA, 500 F.2d 75 (2d Cir. 1974) and American Mail 

Line, Ltd. v. Gulick, supra. (A copy of the Fitzgibbon decision 
  

is submitted as Attachment 1) 

This court also has jurisdiction to review the fee waiver 

issue under 5 U.S.C. § 702, which provides judicial review for 

persons adversely affected by agency action. Fellner v. Depart- 

ment of Justice, No. 75-C-430, United States District Court for 

 



the Western District of Wisconsin (Opinion and Order by Judge 

Doyle filed April 28, 1976 at p. 6) (unpublished), citing 

Association of Data Processing Service Organizations, Inc. v. 

Camp, 397 U.S. 150, 156 (1970); Barlow v. Collins, 397 U.S. 159, 

166 (1970). (A copy of the Fellner decision is appended hereto 

as Attachment 2) | 

B. Congress Intended For Scholars Engaged in Serious 

Research About Significant Events in American History 

--As Is the Case Here--To Be Furnished Documents 

Without Charge 

As the Court of Appeals for the First Circuit has recently 

recognized, quoting the Supreme Court's decision in GTE Sylvania, 

Inc. vi Consumer's Union of U.S., Inc., 445 U.S. 375, 385 (1980): 

The Freedom of Information Act was intended 

"to establish a general philosphy of full 

agency disclosure," . . . and to close the 

"loopholes which allow agencies to deny legiti- 

mate information to the public. .. . 

Crooker v. U.S. Department of Justice, 632 F.2d 916, 920 age 

Cir. 1980). The thrust of the law is to get information out to 

the public, especially information which concerns matters of ‘sige 

nificant public interest. Dept. of the Air Force v. Rose, 

“425 U.S. 352 (1976). 

The public policy underlying the Freedom of Information Act 

“was principally . . . in opening administrative processes to 

the scrutiny of the press and the general public... .- [And] 

to enable the public to have sufficient information in order to 

be able . .. to make intelligent, informed choices with respect 

  

S
r
 

 



10 

to the nature, scope, and procedure of federal government activi- 

ties." Renegotiation Board v. Bannercraft Co., 415 U.S. 1, 17 

(1974); GTE Sylvania, Inc. v. Consumers Union, 445 U.S. 375 (1980). 

Thus, the FOIA is a legislative implementation of the pro- 

found values of the First Amendment; and, in particular, its ex- 

tension to the internal processes of government itself. See, 

inter alia, The New York Times v. Sullivan, 376 U.S. 254, 270 

(1974) (First Amendment embodies "a profound national commitment 

to the principle that debate on public issues should be uninhibited, 

robust and wide open.") 

Unfortunately, the purpose for which the FOIA was enacted 

was initially thwarted because the original Act contained no fee 

waiver provision. The cost of obtaining documents proved to be 

a Significant barrier to the full use of the law hg journalists, 

scholars, non-profit public interest organizations, and other non- 

commercial users who are best able to fulfill this central purpose 

of the Act. As a 1972 Congressional report on practices unger the 

original FOIA found, excessive fee charges had become "an effec- 

tive bureaucratic tool in denying information to such requesters. 

House Committee on Government Operations, Administration of the 

Freedom of Information Act, H.Rep. No. 92-1419, 92d Cong., 2d 

Sess. 8-10 (1972), quoted in Subcomm. on Admin. Practice & Proce- 

dure of the Senate Comm. on the Judiciary, "Agency Implementation 

of the 1974 Amendments to the Freedom of Information Act: Report 

on Oversight Hearings," 95th Cong., 2d Sess. 13 (Comm. Print 1980).  
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(Hereafter cited as "1980 Oversight Hearings Report") As a re- 

sult, corporations and private law firms were making far more use 

of the FOIA than were public~interest groups.” 

In an attempt to overcome this problem, Congress amended 

the law. The fee waiver provision in 5 U.S.C. § 552(a) (4) (A) was 

included in the 1974 amendments to the FOIA because of congres- 

sional concern — the “real possibility that search and copying 

fees may be used by an agency to effectively deny public access to 

public records." S.Rep. No. 93-854, 93d Cong., 2d Sess. ll (1974) ; 

Department of Air Force v. Rose, 425 U.S. 352, 361 (1976). The 

objective of the 1974 amendments was to strengthen the disclosure 

purposes of FOIA. Jordan v. United States, 591 F.2d 752 (D.C. 

Cir. 1978). 

The Amended FOIA's fee waiver provision states: 

Documents shall be furnished without charge 

or at a reduced charge where the agency de- 

termines that waiver or reduction of the fee 

is in the public interest because furnishing 

the information can be considered as primarily } 
benefiting the general public. 5. 

   
5 U.S.C. § 552(a) (4) (A). 

  

1/ See 1980 Oversight Hearings Report 47-49; John E. Bonine,’ 

Public Interest Fee Waivers Under the Freedom of Informa- 

tion Act," 1981 Duke L.J. 213, 214-215 (hereafter cited as. 

Bonine, Public Interest Fee Waivers"). As Professor Bonine 

noted, at p. 214 n. 3, one government survey of practices 

under the original Act indicated that there were "three 

times as many requests from corporations and private law 

firms as from the news media, public-interest groups, and 

researchers." The use of the FOIA for business purposes 

has continued to rise. Id. at 216. 

   



12 

As the district court recognized in Eudey v. Central Intelli- 

gency Agency, 478 F. Supp. 1175, 1177 (D.D.C. 1979)--a case where, 

as here, documents were sought under FOIA for scholarly research 

purposes and plaintiff moved for summary judgment on her right to 

a fee waiver under § 552(a) (4) (A): 

Congress intended that the public interest 

standard [in § 552(a) (4) (A)] be liberally con- 

strued, see S.Rep. No. 93-854, 93d Cong., 2d 

Sess. 12 (1974) and that fees not be used as 

an obstacle to disclosure of the requested in- 

formation. See Conf. Rep. No. 93-1200, 93d 

Cong., 2d Sess. (1974) [reprinted in] [1974] 
U.S.,Code Cong. & Admin.News at 6287. 

Further guidance in discerning the congressional intent be- 

hind the fee waiver provision can be found in three post-amendment 

documents: (1) the 1980 Senate subcommittee report on the 1977 

oversight hearings on the 1974 amendments to the FOIA (the "1980 

Oversight Hearings Report"); (2) a report on public-interest fee 

waiver policy prepared for the Administrative Conference of the 

United States by John E. Bonine, an associate professor of al at 
‘ 2/ 

the University of Oregon (Bonine, "Public Interest Fee Waivérs:);_ 

and (3) a 1981 memorandum from Attorney General Benjamin R. Civi- 
,, 

letti devoted to fee-waiver policy... 

All three of these documents unequivocally point to the same 

conclusion: that Congress intended that where serious research on 

  

2/ This work, cited earlier (p. 11, n. 1) to the Duke Law Journal, 

is described in that journal as "based on a report prepared 

for the Administrative Conference of the United States (empha- 

sis added). In a February 1, 1983 telephone conversation with 

an attorney who is associated with the undersigned counsel in 

another FOIA case, Ms. Sue Boley, the Information Officer for 

the Administrative Conference indicated that the Duke Law 

Journal article and the actual report submitted to the Con- 

ference are the same in all material respects. 

 



13 

a significant event in American history by scholars is involved, 

fee waivers should be granted. 

The 1980 Senate Subcommittee report referred to above was 

based primarily on the record of four days of FOIA oversight 

hearings conducted in the fall of 1977 by the Judiciary Commit- 

tee's Administrative Practice and Procedure Subcommittee supple- 

mented by case law, cagework, ldteracure, and GAO and Library of 

Congress studies on FOIA administration. The goal of these hear- 

ings, as Chairman Abourezk put it, was "to ensure congressional 

intent [regarding FOIA] is being carried out." 1980 Oversight 

Hearings Report at 1. But despite passage of § 552(a) (4) (A), the 

subcommittee staff found that “excessive fee charges ... and 

refusal to waive fees in the public interest remain... ‘toll 

gate[s]' on the public access road to information" and that "the 

potential for abuse of agency discretion over FOIA fees remains 

high." Id. at 78.7 

Perhaps most significant for purposes of the present mb- 

tion, the subcommittee report noted that "[c]lasework also has 
Pi 

revealed particular fee problems concerning scholars and news’ 

media representatives," id. at 78, n. 45. The report concluded 

that "[m]ost agencies have also been too restrictive with regard 

to granting fee waivers for indigent, news media, scholars. . - 

  

3/ The 1980 Oversight Report bluntly concluded that "the agen- 

cies, relying on the general language of the statute .. ., 

have applied a wide variety of criteria, many clearly im- 

proper or questionable" in making fee waiver decisions. Id. 

at 83. Improper denial of fee waiver requests is evidently 

a mechanism which undermines the implementation of the FOIA's 

objectives. 

 



14 

Id. at 90. It was specifically recommended that uniform guide- 

lines to deal with these fee waiver problems be developed by the 

Department of Justice, and that: 

The guidelines should recommend that each 

agency authorize as part of its FOIA regula- 

tions fee waivers for the indigent, the news 

media, researchers, scholars, and non-profit 

public interest groups. The guidelines should 

note that the presumption should be that re- 

questers in these categories are entitled to 

fee waivers, especially if the requesters will 

publish the information or otherwise make it 

available to the general public. 

Id. at 96. (Emphasis added) 

Professor Bonine's report for the Administrative Conference, 

like the oversight hearings, had the goal of comparing agencies' 

implementation of the fee-waiver provision with the congressional 

intent behind that amendment. Bonine, “Public Interest Fee Wai- 

vers," at 217. Bonine's very careful and detailed analysis of 

the legislative history of the fee-waiver provision demonstrates 

4/ 

that the Senate relied primarily on five sources in shaping that 

provision: (1) prior law on charges for government services, (2) a 

1971 study of the FOIA prepared for the Administrative Conférence, i 

(3) a 1972 House report on the implementation of the FOIA, (4): ex- 

isting agency regulations on fee waivers, and (5) the "public bene- 

fit concept as applied to attorneys' fees. Id. at 239. Professor 

  

4/ The fee-waiver provision originated in the Senate bill; no 

such provision was in the original House bill. 

 



15 

5_/ 
Bonine's analysis of these sources reveals that all of them 

support the conclusions that "nonprofit activities and educa- 

tional or scholarly work were among the types of requests the 

Senate had in mind when it drafted the public-benefit test." Id. 

at 243. Indeed, Professor Bonine concludes that: 

The purpose and legislative history of the Free- 

dom of Information Act point to two groups of re- 

questers whose fees should generally be waived. 

The first group consists of journalists, scholars 

and authors. These persons confer a public bene- 

fit by disseminating information to others, thereby 

multiplying the benefit obtained from a single re- 

lease of documents. 

Id. at 260. 

Moreover, the Attorney General, who as head of the Depart- 

ment of Justice is charged with overall responsibility to ensure 

proper implementation of the FOIA by the agencies, himself agreed 

with these views of the Congressional intent regarding fee waivers. 

In a January 5, 1981 Memorandum to all department and agency heads, 

the then-Attorney General stated that he has "concluded that, the 

Federal Government often fails to grant fee waivers under the. Free- 

dom of Information Act when requesters have demonstrated thath, 

sufficient public interest exists to support such waivers," and 

reminds the agency heads that "Congress clearly intended that this 

discretion [to grant fee waivers] be exercised generously... ." 

The Attorney General went on to state: 

Examples of requesters who should ordinarily 

receive consideration for partial fee waivers, 

  

5/ To avoid unnecesary repetition, the details of Professor 

Bonine's analysis are not set forth here. Plaintiff urges 

the Court to consult his article directly if further evidence 

in support of his conclusions is desired. 
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at minimum, would be representatives of the 

news media or public interest organizations, 

and historical researchers. Such waivers 

should extend to both search and copying 

fees, and in appropriate cases, complete 6/ 

rather than partial waivers should be granted. 

Allen is both a representative of a public interest organization, 

Access, and a historical researcher, and thus obviously qualifies 

for fee waiver consideration under these guidelines. 

The courts, too, have recognized that documents must be fur- 

nished free of charge whenever the public benefit criterion is 

met, and that agency refusal to grant fee waivers in such cases 

7/ 
is an abuse of discretion. See Allen v. FBI, 551 F. Supp. 694 

(D.D.C. 1982); Diamond v. FBI, 548 F. Supp. 1158 (S.D.N.Y. 1982); 

Wooden v. Office of Juvenile Justice Assistance, Research & Sta- 

tistics, 2 GDS 81,122, Civil Action No. 80-2866 (D.D.C. March 20, 

1981); Eudey v. CIA, supra; Fellner v. U.S. Dept. of Justice, No. 

75-C-430 (W.D.Wis. April 28, 1976) (Attachment 2 hereto); Fitzgibbon 

v. CIA, Civil Action No. 76-700 (D.D.C. January 10, 1977) (Agtach- 

ment 1 hereto). $ 
“ete 

In Diamondv. FBI, for example, the court ordered the défen- 
3, 

dant agency to waive fees for a Columbia University professor ‘of 

sociology and history who was seeking documents "relating to gov- 

  

6/ January 5, 1981 Memorandum to: HEADS OF ALL FEDERAL DE- 

PARTMENTS AND AGENCIES FROM: Benjamin R. Civiletti, Attorney 

General, reproduced in GDS, 4300,793 (emphasis added). 

7/ It must be remember that the statutory language regarding 

fee waivers is mandatory, not permissive: "Documents shall 

be furnished free of charge or at a reduced charge. .- - ~ 

5 U.S.C. § 552(a) (4) (A) (emphasis added). 
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ernment surveillance of academicians, including himself, during 

the McCarthy era" (Diamond v. FBI, 532 F. Supp. 216, 219 (S.D.N.Y. - 

1981), noting that the requester's planned use of the information 

for scholarly lectures and articles would benefit the public. 

The court concluded, after reviewing the case law on fee waiver, 

that: 

Courts seem most willing to overrule agency 

fee determinations in cases in which authors 

sought information to further their research 

into topics of historical interest. 

Other such cases include Eudey, Fellner, and Fitzgibbon. In 

Eudey, the plaintiff was a historian and research associate at the 

University of California at Berkeley who sought documents concern- 

ing relations between the United States and Italian and French 

trade unions during the post-World War II period. Although the 

CIA conceded that this research topic was of public interest, it 

denied plaintiff's request for a fee waiver on the ground that 

very little useful information would in fact be released asta re- 

sult of the FOIA request. The court found this consideratibn im- 
o> 

permissible under the Act, pointing out that the key question was 

not how many documents would be released, but rather who woul pri- 

marily benefit from the release: the general public or the indi- 

vidual requester? Only if the agency could show that the bene- 

fit would flow primarily to the individual rather than to the 

public could a fee waiver denial be upheld as not arbitrary and 

capricious. 478 F. Supp. at 1177. 

Similarly, in Fellner, the court ruled that an FBI denial 

of a fee waiver to a journalist who sought information concerning 
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FBI surveillance of political activity in Madison, Wisconsin on 

the ground that an "overriding public interest" had not been con- 

vincingly established” was not in accord with the statutory re- 

quirement. And in Fitzgibbon, the court held that the agency had 

failed to show that the documents sought by a journalist and his- 

torian investigating the murder of Jesus de Galindez by agents of 

the Trujillo regime were not "of interest to the general public, 

in an historical sense at least." See Attachment 1A (Memorandum and 

and order of January 10, 1977) at 2. 

Obviously, if information concerning the abduction and murder 

of Jesus Galindez by agents of the Trujillo regime can be con- 

sidered as primarily benefiting the general public, it follows a 

fortiori that information pertaining to the assassination of Presi- 

dent Kennedy also meets this standard. Indeed, the public interest 

in the Kennedy assassination has been overwhelmingly demonstrated by 

several official investigations by the Executive Branch (the Warren 

Commission, the Rockerfeller Commission) and Congress (oust Select 

Committee on Assassinations, Senate Select Committee on Intelligence 
me 

Activities), as well as by massive news coverage and innumerable books 

and magazine articles the past 20 years. Even now, 20 years after the 

assassination and after all the many official investigations, includ- 

  

8/ In that case the Attorney General's explanation of the fee 

waiver denial asserted that a fee waiver was inappropriate be- 

cause the request concerned only "local" (i.e., Madison, Wis- 

consin) significance. He contrasted this with the Meeropol 

(Rosenberg atom spy) case, in which he “personally waived a 

large search fee because "that case involved sustained, na- 

tional public interest and possibly unique historical signif- 

icance." Fellner, supra, at 3. Like the Rosenberg case, the 

assassination of President Kennedy is a matter of sustained 

national public interest and particular historical significance. 

oy 
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ing what is said to have been the most expensive probe ever 

undertaken by Congress, approximately 30 percent of the public 

are said to favor yet another "Large-scale" investigation, indeed, 

to consider it "necessary," and 80 percent persist in disbelieving 

the official Executive Branch account of the slaying. 

The Court of Appeals for the District of Columbia has ex¢ 

pressly noted the public interest in this subject in two published 

decisions: Allen v. Central Intelligence Agency, 205 U.S.App.D.C. 

159, 172, 636 F.2d 1287, 1300 (1980) (Kennedy assassination is an 

event in which the public has demonstrated an almost unending 

interest), and Weisberg v. Dept. of Justice, 177 U.S.App.D.C. 

161, 543 F.2d 308 (1976) (plaintiff's inquiry into existence of 

FBI Laboratory records pertaining to the Kennedy asssassination 

is "of interest to the nation"). In Allen v. F.B.I., 551 F. Supp. 

694, 697 (D.D.C. 1982), in which the plaintiff in the instant case 

sought records of the Federal Bureau of Investigation pertaining 

to the House Select Committee on Assassinations, the district 

court noted that "the Congressional investigation of President Sen 

Kennedy's assassination is clearly a matter of public interest." 

Moreover, it should be pointed out that in other lawsuits for rec- 
2 

ords pertaining to the assassinations of President Kennedy and 

  

9/ These figures are from a Washington Post-ABC News nationwide 

telephone poll taken during the first week of November, 1983. 

The results of the poll were published in the November 20, 

1983 issue of the Washington Post, p. F2. See Attachment 3. 
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Dr. Martin Luther King, Jr., fee waivers generally have been 

10/ 
granted. 

C. There Should Be No Deference to the Agency's Refusal 

to Grant the Fee Waiver 

In judicial review of administrative agency determinations, 

considerable deference to agency fact-finding is ordinarily appro- 

priate because of the "capability of administrative agencies to 

  

10/ See Weisberg v. Griffin Bell, et al., Civil Action No. 77- 

2155 (order of January 16, 1978 granting fee waiver for 

Kennedy assassination records); Weisberg v. Webster, et al. 

and Weisberg v. Federal Bureau of Investigation, et al., 

Civil Action Nos. 78-0322, 78-0420 (consolidated) (records of 

FBI's Dallas and New Orleans field offices on Kennedy assassi- 

nation provided without charge as result of fee waiver determ- 

ination by Office of Privacy and Information Appeals ("OPIA")); 

Allen v. FBI, 551 F. Supp. 694 (D.D.C. 1982) (fees ordered 

waived for FBI records relating to HSCA probe); Weisberg v. 

Department of Justice, Civil Action No. 75-1996 (complete 

fee waiver for King assassination records granted by OPIA 

after plaintiff filed motion for summary judgment challenging 

partial (40 percent) reduction initially awarded by appeals 

office; Lesar v. Department of Justice, Civil Action Nq. 77- 

0697 (fee waiver granted on administrative appeal afted.suit 

was filed for records pertaining to FBI's investigation-of 

King assassination and FBI's surveillance of Dr. King.)™, 
K 

  

  

The instances in which courts have denied fee waivers for 

Kennedy assassination materials are easily distinguishable 

from the above cited cases and from this case. For example, 

Blakey v. Department of Justice, 549 F. Supp. 362 (D.D.C. 

T9R2) involved a request for Kennedy assassination records » 

which were already publicly available in the FBI Reading 

Room and to which the requester had access while he was Chief 

Counsel and Staff Director of the House Select Committee on 

Assassinations. Unlike the plaintiff in Blakey, plaintiff in 

this case does not seek copies of records which have already 

been made public, with one exception which is not really an 

exception. This "exception" concerns a small category of doc- 

uments which were partially released to the public years ago 

but which have not been subjected to declassification review 

by the CIA since 1976. What Allen seeks in this category of 

records is, of couse, not what has already been released but 

materials previously withheld that now may qualify for dis- 

closure. 
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draw specialized inferences based on their experience. Breyer 

and Steward, Administrative Law and Regulatory Policy (1979), 184; 

Public Citizen v. Foreman, 631 F.2d 969, 977 (D.C.Cir. 1980) (USDA 

approval of nitrites in curing bacon goes "beyond our competence, 

and we must defer to the administrative agencies with their tech- 

nical expertise on these matters."; United States v. Rutherford, 

442 U.S. 544, 553 (1979); Consolo v. FMC, 383 U.S. 607 (1966) ; 

NLRB v. Seven-Up Bottling Co., 344 U.S. 349 (1953); Board of 

Governors v. Agnew, 329 U.S. 441, 450 (1947) (concurrence by Rut- 

ledge, J:. and Frankfurter, J.) But the comparative qualifica- 

tions of the agency and court circumscribe this deference. Jaffe, 

Judicial Control of Administrative Action (1965), 579-585; Landis, 

The Administrative Process (1938), 152-155. 

Thus where, as here, the agency making the decision has no 

expertise, a reviewing court ought to give that decision only 

the most minimal deference, if any. (It should be noted that there 

are no issues of witness credibility or the like. This Gouge has 

as many or more facts at its disposal in evaluating the requéster's 

right to a fee waiver than did the CIA.) A fortiori, such ig, the 

case here where there is in effect an ex parte adjudicatory de- 

cision. See the dissent by Frankfurter, J. in_FTC v. Motion Picture 

Advertising Service Co., 344 U.S. 392, 404 (1953); Davis, Adminis- 
  

trative Law Treatise, § 30.08 (1976 Supplement). 
  

  

11/ The CIA's expertise is in intelligence matters, not his- 

toriography.
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D. The CIA's Fee Waiver Denial Is Unsupportable 

Whether the standard of judicial review of the fee waiver 

is "arbitrary or capricious" or, as plaintiff avers, "de novo, 22/ 

makes little difference practically. On either standard (or an 

intermediary one such as the "substantial evidence" test) it is 

clear that the CIA's decision is plainly erroneous and unsupport- 

able on any rational basis. However, because this Court held 

in Eudey v. CIA, supra, that the proper standard for judicial re- 
  

view of a fee waiver denial is "arbitrary and capricious," Allen 

discusses the CIA's fee waiver denial in light of this standard. 

The "arbitrary and capricious" standard for review of agency 

action under the Administrative Procedure Act is found at 5 U.S.C. 

§ 706(A), which provides for reversal where agency action is "arbi- 

trary, capricious, an abuse of discretion or otherwise not in ac- 

  

12/ Rizzo v. Tyler, 438 F. Supp. 895 (S.D.N.Y. 1977) (FOIA fee 

waiver held subject to de novo review). And see Citizens 

to Preserve Overton Park v. Volpe, 401 U.S. 402 (1L971)x{-facts 

are subject to trial de novo by the reviewing court when the 

agency action is adjudicatory in nature and the agency"fact- 

finding procedures are inadequate). 

  

13/ Under any of these tests, Allen is entitled to the benefit 

of searching inquiry into every aspect of the administrative 
agency's decision-making process and each factor considered 
by the CIA in its decision to refuse to waive fees. American 
Textile Mfrs. v. Donovan, 452 U.S. 490 (1981); Industrial 

Union Dept., AFL-CIO v. American Petroleum Institute, 448 

U.S. 607 (1980); Citizens to Preserve Overton Park, Inc. v. 

Volpe, 401 U.S. 402 (1971); Ethyl Corp. v. EPA, 541 F.2d 1 

(D.C.Cir. 1976); Portland Cement v. Ruckelshaus, 486 F.2d 
375 (D.C.Cir. 1973); Assoc. Industries of New York State v. 
Dept. of Labor, 487 F.2d 342 (2d Cir. 1973, per J. Friendly). 
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cordance with law." In reviewing agency action under this stan- 

dard the court must decide whether the agency acted within the 

scope of its statutory authority, whether the agency complied 

with applicable procedural requirements, whether the decision 

was based on a consideration of relevant factors, and whether 

there has been a clear error of judgment. Citizens to Preserve 

Overton Park v. Volpe, 401 U.S. 402 at 415-416. 

In Eudey, Judge Aubrey Robinson held that: 

The statute indicates that the issue to 
be considered by the agency is whether furn- 
ishing the information will primarily benefit 
the public at large or whether any benefit 

will inure primarily to the specific individual 
requesting the documents. The agency's decision 
will be rational, and therefore not arbitrary 

and capricious, if it is based upon some factor 
shedding light on that central issue. 

14/ 
478 F. Supp. at 1177. _ 

The CIA did not make the key determination called for: 

namely, whether "any benefit" form the release of the docum@nts 

will inure primarily to the requester or to the general public, 

= 
“4 

  

14/ The most recent expression of the intent behind the fee 

waiver provision is found in the Senate report on S. 774,, 
a bill to amend FOIA that is currently pending before 
Congress. That report confirms Judge Robinson's reading 

of the statute, stating: 

With respect to recoverable search and dup- 
lication fees, S. 774 retains the current language 
for waiver or reduction of fees where disclosure 
"Can be considered as primarily benefiting the 
general public," and adds the clarifying phrase "and 
not the commercial or other private interests of the 
requester. This addition expresses what was pre- 
viously implied, i.e., that benefit to the general 
public is to be distinguished from personal benefit 
to the request." S.Rep. No. 98-221 (98th Cong., 2d 
Sess. 10 (1983) (emphasis added). 

  

 



24 

For this reason alone, its decision was arbitrary and capricious. 

The CIA's first reason for denying the waiver focuses upon 

the alleged "fact" that “release of any of the information sought 

by Allen would not be of significant benefit or usefulness to the 

public in light of the vast quantity of information already in 

the public domain concerning the assassination of President 

Kennedy." Allen Declaration, Exhibit 8. The CIA's reason. is not, 

in fact, "fact," but judgment or opinion. To the extent that it 

constitutes a judgment that the primary benefit flowing from any 

disclosure will be to Allen rather than the public at large, it 

is "unsupported judgment" of the kind found to be a "clear error 

«.. constitut[ing] arbitrary and capircious decision-making" in 

Allen v. F.B.I., supra, 551 F. Supp. at 697. 

In addition, the opinion expressed in the CIA's first 

ground for denying the fee waiver is clearly erroneous for several 

reasons. First, it rests on the illogical assumption that Eeeanes 

much information on the Kennedy assassination is already public, 

any additional information will not significantly benefit the’ 

public. The very history of the Kennedy assassination saga over 

the past twenty years demonstrates the falsity of this aceoutptiion. 

The Warren Commission accompanied its Report with 26 voiumes of 

hearings and exhibits. Despite this mountain of evidence, addi- 

tional information disclosed over the succeeding decade contributed 

very significantly to public knowledge concerning the assassina- 

tion, with the result that both the Executive Branch (the Rocker- 

feller Commission) and the Congress (The Church Committee, the 
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Schweiker Subcommittee and the House Select Committee on Assassi- 

nations) conducted new investigations into the assassination or 

related matters. 

Secondly, this first ground advanced by the CIA is too 

vague and undefined to support a fee waiver denial. There is no 

way this Court can determine from the record before it what cri- 

teria the CIA applied in arriving at its conclusion that release 

of these materials would not significantly benefit the public. 

For example, did the CIA narrowly consider only their value in 

shedding light on whether Lee Harvey Oswald alone committed the 

asssassination? Did it consider whether information in its files, 

if released, might enable knowledgeable citizens to combine such 

information with the product of their own investigations and thus 

perhaps contribute to completion of the task left unfinished by 

the HSCA, the identification of putative conspirators? Or did 

the CIA consider the broad value of these materials to scholars 

in illuminating such matters as the methodology, nature and ‘thor- 

oughness of the HSCA's investigation and the degree of cooperation ee 

4, 
i 

  

15/ Presumably, much of the information responsive to Allen's: 

requests is presently classified. Indeed, some of it is " 
known to be classified, and in seeking to explain why the 
House Committee did not publish all of the materials that it 

had intended to, its former Chief Counsel and Staff Director, 

G. Robert Blakey, was quoted in the May 26, 1981 issue of the 
Washington Post as saying of the Committee's records, includ- 

ing those obtained from federal agencies, "[t]here was all 

kinds of classified materials in those [unpublished] docu- 

ments." See Allen Declaration, Exhibit 9. The presence 
of classified materials among the documents sought by Allen 

is at odds with the CIA's statement that release of any of 

the information covered by his requests would not be of sig- 

nificant benefit or usefulness to the public. If the infor- 

mation in such classified materials is either already in the 
public domain or of little significance, why is it still 
classified? 
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extended to the Committee by the CIA? ‘The record is silent on 

these questions. 

Thirdly, the mere fact that information from these materials 

is to some extent already public does not negate the public benefit 

to be obatined from having access to the documents from which such 

information is derived. THE FOIA mandates the provision of records, 

not merely information. “No scholar worth his salt would rely on 

information in secondary or tertiary sources where the primary 

16/ 
sources are available. 

  

16/ This Court may take judicial notice that many of the most sig- 

nificant scholarly works on recent American history published 

over the past several years would have been impossible of 

achievement without documents produced under FOIA. In particu- 

lar, use of FOIA has made possible works involving the actions 

or policies of executive agencies carrying out sensitive and 

vital policy decisions. 

These books clearly vindicate the Congressional purpose of the 

FOIA. (Its objective "was principally. .- . in opening the 

administrative processes to the scrutiny of the press and the 

general public . . . to enable the public to have sufficient 

information in order to be able .. . to make intelligant, in- 

formed choices with respect to the nature, scope, and procedure 

of federal governmental activities." Renegotiation Board Vv. 

Bannercraft Co., 415 U.S. 1, 17 (1974). e 

  

   
An example is Prof. David Garrow"s The FBI and Martin Luther 

King, Jr.: From "Solo" to Memphis, a work which explores. the 

reasons behind the FBI°s campaign of harrassment against King. 

Although extensive and well-publicized inquiries into this 

subject were made by the Church Committee and the HSCA, Prof. 

Garrow found them deficient in a major way and undertook, with 

the aid of FBI documents obtained under FOIA, to conduct the 

scholarly study and book that would not have been possible 

without such documents. 

  

Similarly, the work of the HSCA on the Kennedy assassination 

has been found deficient and severely criticized by historians. 

See, e.g-, "Preface," The Assassination of John F. Kennedy: A 

Comprehensive Historical and Legal Bibliography, 1963-1979, at 
  

  
XXVI-xXXXLL. (Hereafter “Kennedy Assassination Bibliography.") 

(Reproduced at Attachment @.) The authors stress the importance 

of obtaining "the full primary evidence," stating: "Future 

scholars will owe their first debt to the access to the evidence 

that federal judges and private litigants have forced." Id. at 

xxxiv. 
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In this regard, particular attention should be paid to the 

holding in Eudey that a decision to deny a fee waiver based on the ~ 

agency's assessment that few documents would be released was arbi- 

trary and capricious "because it was based on a factor that was 

not controlling under the terms of the statute." In making that 

ruling, Judge Aubrey Robinson stated: 

The statute does not permit a consideration 
of how many documents will ultimately be re- 
leased. The Court notes, moreover, that a 

single document may, in the present context, 

substantially enrich the public domain. In 
addition, knowledge of the quantity of respon- 
sive documents in agency files alone, or of 
the absence of such documents, may itself 

benefit the public by shedding light on the 
subject of Plaintiff's research. 

Id. at 1177. 

Apt iL lustratdion of the substance of these remarks in the con- 

text of the Kennedy assassination is found in/article on this sub- 

ject by a history professor which the Washington Post published 

in its "Outlook" section on November 20, 1983. In the artig¢le, 

the author stated: &. 

  

From the CIA, the new president [Lyndon 
Johnson] probably learned not only about x 
Oswald's Cuban connection, but also about the ’ 
CIA's own plots against Fidel Castro's life. 
If it became known that Castro had retaliated 
through Oswald, it could mean war. 

To the best knowledge of plaintiff and his attorney, there 

\ih (A copy of this article is found at Attachment 4) 

Wy 
is no evidentiary basis for the speculation that the CIA informed 

President Lyndon Johnson about its plots against Castro immediately 
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after the assassination--or at any time--as this account would have 
17/ 

it. The presence--or absence--of information in the materials 

sought by Allen confirming this speculation would enable scholars 

to write more accurately about the assassination, especially 

the complicated web of events which transpired in the aftermath of 

the President's murder. 

Finally, the CIA's assertion that release of any of the ma- 

terial sought by Allen would not be "of significant benefit or 

J 
j( usefulness to the public" (emphasis added) places the CIA in the 

yppost tion of determining what is important for the American people 

i\ \ ‘ 8d : . : i oe 
i ye to know. This proposition is antithetical to the intent and pur- 

pose of the FOIA. As the Senate Judiciary Committee has recently 

stated in its report on a bill to amend the Act: 

The fee waiver language of S. 774 makes it 
clear that agency officials should look to see 
if the information is truly going to the pub- 
lic but should not ask whether it is something 
the public really wants and needs. The differ- 
ence is crucial, for once government becomes the 

te   

Tt is known that later, in 1967, at a time when New Orléans 

District Attorney Jim Garrison's probe of an alleged con+ 
spiracy to assassinate the President was in full swing, the 
FBI--not the CIA--provided the White House with such informa- 
tion. ’ 

This Court may take judicial knowledge that the Kennedy assas- 
sination controversy has been characterized by the publication 
of many works that are ill-informed, erroneous, speculative, 

nation Bibliography, at xix-xxxiv, for a critical analysis of 
the literature. (Attachment 6) Governmental secrecy, which 

still shrouds crucial facts and events, has not doubt contri- 

buted to this unsavory state of affairs. 

19/ According to one author, William R. Corson, The Armies of 
Ignorance: The Rise of the American Intelligence Empire 
(New York: Dial, 1977), American forces entered a “red alert" 
phrase, the highest state of readiness for a preemptive nuclear 
strike. Cited in "Preface," Kennedy Assassination Bibliography, 

at xiii. 

irresponsible and exploitative. See "Preface," Kennedy Assassi- 
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deciders of what is, and is not, important to 

know, the freedom in Freedom of Information de- 
parts and individual prejudices come to dominate. 

S.Rep. No. 98-221, 98th Cong., lst Sess. 11 (1983). 

The CIA gives as its second reason for denying Allen's fee 

waiver request "the fact that the House of Representatives has in- 

dicated to this Agency its judgment that such material not be pub- 

licly released without its prior written concurrence." Allen Decla- 

ration, Exhibit 8. This "fact" is irrelevant to the fee waiver de- 

termination, which must -be based on whether the material sought 

will primarily benefit the public. Because it is thus "a factor 

that is not controlling under the terms of the statute," it renders 

the fee waiver determination arbitrary and capricious. 

The CIA's third reason for denying a fee waiver is "the fact 

that [the HSCA] has, with the publication of its voluminous re- 

port and findings, made a determination as to what information 

concerning the assassination of President . . . Kennedy was sig- 

nificant enough to warrant the expenditure of public funds to re- 

lease in printed form. Any material not published in the Hquse 

Select Committee's public study was determined by Congress to, 

have insufficient usefulness or benefit to the public to warrant 
a 

" the expenditure of any further public funds. .. . Allen Decla=- 

ration, Exhibit 8. This ground is invalid for two reasons. 

First, it improperly defers to an alleged congressional decision 

and thus fails to exercise its independent discretion 

as required by the statute. Secondly, this alleged "fact" is 

contradicted by the affidavit of the House Select Committee's 

former Chief Counsel and Staff Director, Prof. G. Robert Blakey, 
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which was filed with the court in Allen v. Federal Bureau of 

Investigation, Civil Action 81-1206. Professor Blakey states 

that the Committee did not publish everything it wanted to publish ~ 

or everything which was relevant to the Kennedy assassination. 

See Attachment 5, Affidavit of G. Robert Blakey. Blakey's affi- 

davit is based on personal knowledge, whereas the CIA's allega- 

tion is not. See Allen v. F.B.I., supra, 551 F. Supp. at 697 
  

("The Court accords substantial weight to Professor Blakey's af- 

fidavit because it is based on personal knowledge.") 

CONCLUS ION 

For the reasons set forth above, the CIA's decision to 

deny a fee waiver to Allen for the materials covered by his re-. 

quests was arbitrary and capricious. Accordingly, this Court 

should enter an order directing the CIA to waive all search fees 

and copying costs incurred in connection with the requests at 
% 

issue in this lawsuit. 
7 

©, 
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