UNITED STATES DISTRICT COURT )
FOR THE DISTRICT OF COLUMBIA FILED

MARK A. ALLEN, Mé”;ﬁ~3993

e

Plaintiff
’ JAMES F. DAVEY, Clerk

Ve
DEPARTMENT OF DEFENSE, et al., Civil Action No. 81-2543

Defendants.

MEMORANDUM

Plaintiff, Mark Allen, a researcher seeking information into
the assassination of President John F. Rennedy, brings this action
pursuant to the Freedom of Information Act ("FOIA"), 5 U.S.C. §
552 (1976). Plaintiff seeks access to records of any
communications between the United States House of Representatives
Select Committee on BAssassinations ("HSCA™ or "Committee™) and
the Department of Defense/Defense Intelligence Agency ("DIA")
or the Central Intelligence Agency ("CIA").

This matter is before the court on motions for summary
judgment by the Executive Branch defendants, the CIA and DIA.
The Executive Branch defendants argue that the records are exempt
from disclosure pursuant to exemption five of FOIA, 5 U.S.C. §
552(b) (5). In addition, the CIA argues that the documents are
exempt from disclosure because they are "congressional" under the
test established by this Circuit in Goland v. Central
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Intelligence Agency, 607 ¥.2d 339 (D.C. Cir. 1978), modified on




other grounds, 607 F.2d 367 (D.C. Cir. 1979), cert. denied, 445

U.S. 927 (1980). The CIA also argues that the documents are not
improperly withheld within the meaning of FOIA because Congress
requested that the agency secure, and limit access to, the
documents.

The Clerk of the House of Representatives has filed a

memorandum as amicus curiae. In that brief, the Clerk argues

that all the records at issue are barred from disclosure because
of the Speech or Debate Clause of the Constitution, Article I,
§ 6, cl. 1.
Facts

In February, 1977, the House of Representatives passed a
resolution authorizing the creation of the HSCA. The Committee
was created to ascertain whether an earlier investigation into
the assassination of President John Kennedy was adeqguate and

lawfully conducted. The Committee was to explore, inter alia,

the conduct of a number of intelligence agencies that had
participated in the assassination inquiry and to determine
whether there was full disclosure and sharing of information
among the agencies.

As part of its investigation, the Committee sought and
obtained a large number of documents from the CIA. Many of the
documents provided the Committee by the CIA were preexisting CIA
documents. Others were documents generated by the CIA in

response to Congressional requests for information. During its



investigation, the Committee also gensrated its own documents
from CIA materials. Additionally , correspondence was exchanged
between the CIA and the Committee. The Committee also requested
information from the DIA, albeit on a much smaller scale.l/

The material submitted by the CIA to the Committee, as well
as the material returned to the CIA from the Committee, was
separately compiled and sequestered within a secure area of the
CIAFZ/ This was done pursuant to a Memorandum of Understanding
entered into by the CIA and the Committee designating conditions
under which CIA materials would be made available to the
Committee. This Memorandum requires that materials provided to
the Committee by the CIA be kept and preserved in secure storage
at the CIA for at least thirty years unless the Director of the
CIA and the House of Representatives agree to a shorter period of
time. 1In addition, no CIA employee is to have access to the
compilation without the concurrence of the Clerk of the House of
Representatives,

On December 15, 1980, the plaintiff submitted a request to
the CIA for "all correspondence or records of any communications
between your agency and the U.S. House Select Committee's
investigation into the assassination of President John F.
Kennedy.® On December 29, 1980, the agency replied, stating that
the material reguested is congressional, and thereby exempt from

disclosure under FOIA. On Janury 6, 1980, plaintiff made an



identical request to the DIA. On May 1, 1980, the DIA denied
plaintiff's request, asserting that the material 1is
congressional.é/

On April 6, 1981, plaintiff made a second request under FOIA
te the CIA requesting "all records relating to the investigation
of the U.S. Select Committee on Assassinations not covered by my
FOIA request of December 15, 1980." On June 28, 1981, plaintiff
informed the CIA that he deemed its failure to provide him with
any records to be a denial of his request and he appealed that
determination. Both agencies subsequenty denied plaintiff's
appeals and reaffirmed their earlier determinations. On October
20, 1981, plaintiff filed this action seeking to compel
production of the documents from the CIA and the DIA.

Discussion

Several general principles guide the court in its review of
the defendants' claimed exemptions. First, the court must make a
de novo review of the claims, but in doing so must accord

substantial weight to agency affidavits. See Hayden v. National

Security Agency, 608 Fr.2d 1381, 1384 (D.C. Cir. 1979), cert.

denied, 446 U.S. 937 (1980); Ray v. Turner, 587 F.2d 1187, 1195

(D.C. Cir. 1978). Second, the agency has the burden of
justifying nondisclosure by establishing the applicability of the

claimed exemption to the material at issue. See Vaughn v. Rosen,

484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977

(1974). Finally, it is "well settled in Freedom of Information



cases as in any others that '[s]ummary judgment may be granted
only if the moving party proves that no substantial and material
facts are in dispute and that he is entitled to judgment as a

matter of law.'"™ Founding Church of Scientology v. National

Security Agency, 610 F.2d 824, 836 (D.C. Cir. 1979), gquoting

National Cable Television Ass'n v. FCC, 479 F.2d 183, 186 (D.C.

Cir. 1973). With these principles in mind, this court turns to
the contentions of the parties.

Plaintiff seeks access to all documents held by the CIA and
the DIA which relate to the Committee's investigation into the
assassination of President Kennedy. The defendants claim a
number of exemptions for the entire compilation of materials held
by them. Defendants make no distinction in the type of material
held or its source, nor do defendants attempt to particularize
exemptions for each document or category of document held by
them. However, the compilations held by the CIA and DIA contain
different categories of documents. The compilations contain:

(1) Classified material, from agency files, requested by
the committee, and submitted to the Committee by the agency.
[This category has been categorized by the CIA in one context as
category la and 1b materials]. This category shall be referred
to herein as "preexisting agency records.”

(2) Material generated by the Committee from Agency

classified holdings made available to the Committee by the CIA



upon the request of the Committee. [The agency has referred to
this as category 2 materials]. This category shall be referred
to herein as "Committee generated" materials.

(3) Materials and correspondence generated by the Agency in
response to explicit Congressional requests, [The agency has
included this material within its category 3 materials]. This
category shall be referred to herein as "Agency generated"
materials,

The defendants' claims of exemption are best examined with
reference to the separate categories of documents listed above.

A. Congressionally Generated Materials

Clearly any records dgenerated by the Committee, including
reports, correspondence, memoranda, or other documents are exempt
from disclosure under FOIA. FOIA governs access to agency
records only. 5 U.S.C. §552(a)(4)(B). However, plaintiff does
not seek the records from Congress, but from the Executive Branch
agencies. Those agencies have custody of the records, and they
are of course subject to FOIA.

The question before the court is whether the congressionally
generated materials become agency records vulnerable to FOIA
requests because Congress has relinquished possession of them to
the agencies. The answer to this question has been resolved by

the authority of this Circuit expressed in Goland, supra at 347-

48, and most recently in Holy Spirit Ass'n for the Unification of

World Christianity v. Central Intelligence Agency, 636 F.2d 838




(D.C. Cir. 1980), vacated in part, 102 U.S5. 1626 (1982).

In Goland the Court established a test for determining when
congressionally generated or created documents, released to an
agency for safekeeping, remained congressional documents immune
from disclosure under FOIA. Finding that Congress had the
authority to keep its records secret even if given to an agency,
the Court stated:

Whether a congressionally generated document has become

an agency record, rather, depends on whether under
all the facts of the case the document has passed
from the control of Congress and become property
subject to the free disposition of the agency with
which the document resides.

Goland, supra at 347.

In Goland, the Court considered two factors in making the
determination noted above. The Court explored (1) the
circumstances surrounding the creation of the document, and (2)
the conditions under which it was transferred from Congress to

the agency. Id. at 347-48. See also Holy Spirit, supra at 841l.

Applying these two factors to the transfer of documents at issue
here, this court finds that both the circumstances attending the
creation of the documents, and the manifestation of congressional
intent when the documents were given for safekeeping to the CIA,
demonstrate that Congress has retained control of its documents.
The House Committee recognized that the confidentiality and
integrity of its documents may be jeopardized by premature

disclosure to other persons and therefore negotiated an agreement



with the CIA prior to any exchange of information, which provided
that the CIA shall seqgregate its collection and keep it secure.
As amended, that agreement reads in part:

Prior to its termination, the Committee will
identify to the CIA those documents which are to
be made part of the permanent records of the CIA
under records schedules approved by the Archivist
of the United States, which control the disposal
of all Agency records. 1In view of the large volume
of material, it is agreed that physical
segregation of the material will not be required
in all cases. The Committee will designate

those materials provided by the CIA and examined
by the Committee that are to be kept and preserved
within a segregated and secure area within the CIA
for at least thirty (30) years unless the D.C.I.
[Director of the Central Intelligence Agency] and
the House of Representatives agree to a shorter
period of time.

Additionally, in March, 1979, as the Committee was
concluding its investigation, Committee Chairman Louis Stokes
wrote to the Director of the Central Intelligence Adgency, Mr.
Stansfield Turner, expressing his understanding that certain
Committee and agency generated material be kept secure when
transferred to the CIA. The letter read, in pertinent part:

A great deal of material has been generated
by your agency in response to specific reguests
or concerns of the Select Committee. 1In addition,
your Agency is in physical custody of a variety of
materials originating from the Select Committee.
It can be anticipated that the Agency will receive
Freedom of Information Law requests for access to
these materials. The purpose of this letter is to
request specifically that this Congressional material
and related information in a form connected to the
Committee not be disclosed outside the Agency without
the written concg;rence of the House of
Representatives.= ;



On April 27, 1979, Mr. Robert Blakely, Chief Counsel to the
Committee, visited CIA headquarters to designate that portion of
agency held materials to be sequestered. Mr. Blakely stated,
with respect to Committee generated material, that he considered
this material to be the property of the Committee, and "not
releasable to the public or other unauthorized personnel under
the provisions of the Freedom of Information Act.” Plaintiff's
Mem., Appendix, Memorandum Concerning Robert Blakely's Visit to
CIA Headquarters. Mr. Blakely also expressed concern that
classified correspondence between the Agency and the Committee be
kept secret, and that it should not become part of the public
record.

No formal designation agreement was ever entered into
between the parties, and the CIA proceeded to segregate all
materials relating to the Committee's investigation. The CIA
felt that this approach was the best way to abide by the
Committee/DCI Memorandum of Understanding, notwithstanding the
absence of any formal, written agreement between those two
entities describing precisely those materials over which Congress
intended to retain control. Affi. Doswell, § 8 n.6.

This court finds that the Memorandum of Understanding, in
combination with the Stokes' letter and Blakely's visit to the

CIA, clearly indicates an intent on the part of Congress to



continue to control certain of the materials kept within the CIA.
Congress reached an agreement with the CIA giving the Committee
concurrent control over disposition of records, and Chairman
Stokes subsequently reasserted his right to insist upon the
confidentiality of such records at the time the investigation was
ending. A Committee staff counsel then designated certain
records as the property of the Committee. Under these facts,
congressionally generated documents have not passed from the
control of Congress and have not become property subject to the
free disposition of the agency with which the document resides.
The absence of a formal memorandum of agreement designating some
materials as "congressional" for FOIA purposes is not fatal to
defendant's claim in the face of such strong evidence of
congressional intent to retain concurrent control.é/ In
addition, this court must remain sensitive to the need to protect
congressional records from disclosure, a need most recently
highlighted by the Court of Appeals for this Circuit in McGehee

v. Central Intelligence Agency, No. 82-1096 (D.C. Cir. Jan. 4,

1983). In that case, the court stated:

[S]pecial policy considerations militate against

a rule compelling disclosure of records originating
in [Congress] merely because such documents

happen to come into the possession of an agency.
Congress, we have held, should not be forced to
abandon either its long-acknowledged right to keep
its records secret or its ability to oversee the
activities of federal agencies (a supervisory
authority it exercises partly through exchanges

of documents with those agencies "to facilitate
their proper functioning in accordance with
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Congress' originating intent®).
Id. slip op. at 25. (Citations omitted).

Those policy considerations are particularly compelling
here, where the documents at issue were gathered in furtherance
of Congress' responsibility to conduct investigations and perform
oversight of federal agencies. Accordingly,
congressionally generated documents including memoranda, reports,
correspondence, and other documents originating in Congress, are
not agency records and disclosure was properly denied to
plaintiff.

B. Agency generated materials

The CIA claims not only that congressionally generated
materials are exempt from disclosure, but that agency generated

documents created in response to congressional inquiries are also

exempt from disclosure under Goland and Holy Spirit. Thecourt

of appeals, in Holy Spirit, refused to address the issue whether

Goland, which involved communications from Congress to an agency,

"applies to transfers in the other direction.” Hoiy Spirit,

supra at 843. The Court stated:

we do not resolve the question whether agency-created
records, when sent to Congress, can lose their status
as agency records and become exempt from FOIA
disclosure,

Id. The Court found it unnecessary to reach this issue because

it concluded that, even if the CIA created documents were, at

one time, congressional because they were generated in response



to congressional inquiries and had been transferred to Congress,
they subsequently lost that exemption when Congress failed to
assert continued control over them. Id.

In this instance, Congress has asserted its right to control
the agency created documents at issue, and has returned the
documents to the agency with instructions for care and
safekeeping. Therefore, this court must confront the question

left unanswered by Holy Spirit. Fortunately, this court has the

benefit of a recent court of appeals decision that explores the

guestion at issue here. In McGehee V. Central Intelligence

Agency, No. 82-1096 (D.C. Ccir. Jan. 4, 1983), the court sought to

determine, inter alia, the meaning and scope of the phrase

"agency records"™ as meant by FOIA. Exploring this question in
the context of determining whether documents transferred from one
agency to another are obtainable from the holding agency, the
court found that such documents remain agency records subject to
FOIA. The court did note that, under some
circumstances, records in an agency's possession that originate
in Congress are not "agency records® for the purpose of FOIA.
However, the court refused to insulate records held by one
agency, but which originated in another agency, from FOIA access.
The court stated, "all records that originate in agencies covered
by the Act constitute 'agency records.'™ Id. slip op. at 24

n.50. (Emphasis in original). The court expressly limited
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manifestation "by the creator of an intent to retain control.”
1d. slip op. at 24-25 n.52. (Emphasis in original).

This court interprets Goland and Holy Spirit, as clarified

by McGehee, to hold that agency memoranda, reports and other
correspondence specifically created by an agency in response to
Congressional requests remain subject to FOIA notwithstanding
Congress' 1intent to control the documents. Such an
interpretation does not frustrate congressional prerogatives to
prevent disclosure of its own confidential materials. Moreover,
that interpretation is consistent with the policy underlying
FOIA to open the workings of government to public scrutiny.

See Department of the Air Force v. Rose, 425 U.S. 352, 360-62

(1976). Therefore, the court finds that those portions of the
CIA compilation that consist of agency generated documents are
not congressional, and therefore are not immune from disclosure
under FOIA.

C. Preexisting records

Documents contained in categories la and 1lb of the CIA-
Committee compilation present an exemption claim even more
attenuated than that previously discussed. These documents,
comprising the bulk of the CIA's holdings, are preexisting CIA
documents not generated by Congress or created by the agency in
response to a Committee request, but merely retrieved, compiled

and indexed for the Committee by the Agency. Pursuant to the
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authority set forth above, these documents remain agency records,
subject to FOIA requests. They cannot, under any reasoning,
become congressional through the mere fact of congressional
review. These documents never left the possession of the agency,
but were reviewed by the Committee at CIA headguarters. And
indeed, a large category of the documents were requested by the
Committee, but were never reviewed by Committee staff. [Category
1b]. Such records cannot reasonably be construed as
congressional. They are agency records. Accordingly,
defendants' argument that this portion of the Committee
compilation is exempt from disclosure as a "congressional record"
must be rejected.

D. Improper Withholding of the Documents

The fact that agency generated or preexisting agency records
are not congressional does not end this inquiry, for the
defendants make a number of alternative arguments. First, the
defendants arque that the CIA compilation, in its entirety, may
not be disclosed because it is not improperly held within the
meaning of FOIA. Section 552(a)(4)(B) of FOIA grants the
district court jurisdiction to enjoin agency records and to order
the production of any agency records "improperly withheld.” The
CIA argques that it has not improperly withheld the documents
because it has complied with its express understanding with
Congress that the documents be sequestered and be unavailable

to the public.
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