(5] e e T )

------

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARK A. ALLEN, :

Plaintiff, :
V. : Civil Action No. 81-2543

DEPARTMENT OF DEFENSE, ET AL.,

eo oo oo o0

Defendants

PLAINTIFF's OPPOSITION TO DEFENDANT CENTRAL INTELLIGENCE
AGENCY'S MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO FEE
WAIVER DENIAL AND REPLY TO CIA'S OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AS TO WAIVER OF COPYING COSTS

JAMES H. LESAR

1000 Wilson Blvd., Suite 900
Arlington, Va. 22209

Phone: 276-0404

Counsel for Plaintiff




TABLE OF CONTENTS

Page
STATEMENT OF THE CASE l |
ARGUMENT 1
I. THE CIA IS NOT ENTITLED TO SUMMARY JUDGMENT ON
THE FEE WAIVER ISSUE AS A MATTER OF LAW 1
A. Ability and Intent to Disseminate 2
B. Volume of Information Already Public 6

C. CIA Failed to Make Public Benefit Determination 10

IT. THIS COURT SHOULD NOT REMAND THE FEE WAIVER ISSUE
TO THE CIA . 11 -

CONCLUSION ‘ 12

TABLE OF CASES AND AUTHORITIES

Allen v. Central Intelligence Agency, 636 F.2d 1287

(D.C.Cir. 1980) 6
Bonine, Public-Interest Fee Waivers Under the Freedom

of Information Act, 1981 Duke Law Journal ‘ 5,8,11
Burlington Truck Lines v. United States, 371 U.S. 156

(1962) _ 4
*Citizens to Preserve Overton Park v. Volpe, 401 U.S.

402 (1971) 10
Davis, Administrative Law Treatise (1982 Supplement)

Chapter 13 5
*Eudey v. Central Intelligence Agency, 475 F. Supp. 1175

(D.D.C. 1979) 7,10-11
Federal Power Comm'n v. Texaco, 417 U.S. 380 (1974) 4
Fellner v. Department of Justice, No. 75-430 (W.D.Wis.

April 28, 1976) ' 4
Fitzgibbon v. CIA, Civil Action No. 76-700 (D.D.C. Jan.

10, 1977) 7-8

Goss v. Lopez, 419 U.S. 565 (1975) : 5

*Cases chiefly relied upon marked by asterisk
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STATEMENT OF THE CASE

The facts pertinent to the CIA's cross motion for summary
judgment on the fee waiver issue were set forth in the Statement
of the Case section found at pages 1-7 of the Memorandum of Points
and Authorities in Support of Plaintiff's Motion for Partial Sum-
mafy Judgment As To Waiver of Copying Costs previously filed with
the Court. To avoid needless répetition, that section is incorpo-
rated herein by reference, as are the Declaration of Mark A. Allen
("Allen Declaration”) and the attachments which were submitted

with plaintiff's motion.

ARGUMENT

I. THE CIA IS NOT ENTITLED TO SUMMARY JUDGMENT ON THE FEE
WAIVER ISSUE AS A MATTER OF LAW




In moving for summary judgment on the fee waiver issue, the

CIA argues that it properly determined, in light of the informa-
tion available to it, that the release of the documents sought by

plaintiff Mark A. Allen ("Allen") would not primarily benefit the
| general public. Memorandum of Points and Aﬁthorities in Support
of Defendant Central Intelligence Agency's Motion for Partial Sum-
mary Judgment and in Opposition to Plaintiff's Motion for Summary

Judgment As to Waiver of Copying Costs (hereafter "Defendant's
Memorandum") at 12. The CIA advances two reasons why its decision
fo deny the fee waiver was correct. Each of these contentions is

addressed in detail below.

A. Ability and Intent to Disseminate

* The CIA asserts that Allen provided it "with no information
concerning his fee waiver requést, other than his bare assertion
of his conducting 'scholarly research concerning the work of the
[HSCA],' which would allow the CIA to conclude that he would dis-
seminate the.information to the public." Specifically, the CIA

claims that:

Mr. Allen gave no details whatsoever concern-
ing his intent to disseminate or his ability
to disseminate any released material to the
public. Therefore, the CIA had no reason to
believe that any requested material would even
‘be disseminated to the public in general or to
any group in particular.

Defendant's Memorandum at 13.



s o musf be noted, however, that the administrative record
is devoid of any evidence that the CIA considered this factor in
reaching its fee waiver determination. 1In initially denying
Allen's request for a waiver, the CIA gave three reasons. Two
involved its supposition that the volume of information on the
Kennedy assassination already in the public domain means that no
significant benefit will inure to the public from any further re-
leases. The third was the irrelevant alleged "fact" that "the
House of Representatives has indicated to this Agency.its judgment
that such material need not be publicly released without its prior
written concurrence." Allen Declaration, Exhibit 8. Not only did
the CIA's initial denial fail to cife ability and intent to dis-
seminate as factors bearing on its decision to deny a fee waiver,
but it did so even thouéh Allen had specifically invited the CIA
to contact him if it needed any additional information of the fee
waiver issue. See Allen Declaration, Exhibit 5.

In appealing the CIA's initial fee waiver denial, Allen
addressed each of the reasons given by the CIA for denying his re-
quest. Inasmuch as the CIA had not mentioned ability and intent
to disseminate information as grounds for the denial, he did not
provide direct information bearing on these matters. He did so
ihdirectly, however, by submitting with his appeal a copy of a
major stofy in the May 26, 1981 issue of the Washington Post which
identified him as a Kennedy assassination researcher and quoted

him. See Allen Declaration, Exhibit 9.



In denying'Allen's fee waiver appeal, the CIA repeated the
same three reasons it had advanced initially. It gave no indica-
tion that ability and intent to'diéseminated were factors which
had.affected its negative decision in any degree whatsoever. See
Allen Declaration, Exhibit 11.

In short, there is no support in the record for the CIA's
claim that it considered these factors against Allen. The CIA
simply relies on the post hoc argument of counsel on this point.
This is, however, an inadmissible basis for sustaining agency
action: "[W]e cannot 'accept appellate counsel's post hoc
rationalization for agency action'; for an agency's order must be
upheld , if at all, on the same basis articulated in the order by

the agency istelf.'" Federal Power Comm'n v. Texaco, 417 U.S. 380,

3 97 (1974) (quoting Burlington Truck Lines v. United States, 371

U.S. 156, 168-169 (1962)).

Fellner v. Department of Justice, No. 75-C-430 (W.D. Wis.

April 28, 1976), involved a Department of Justice fee waiver
denial that claimed to have considered the relevant criteria but
that " [did] no£ make clear which of these varying standards [had]
actually been épplied - « . " Id., slip op. at 8. (A copy of
this opinion is appended to plaintiff's motion for partial summary
judgment as Attachment 2.) Because of this defect, the district
court considered the fee waiver denial inadequate. In the in-
stant case, this flaw is even more glaring, since there is nothing

at all in the administrative record to suggest that the CIA con-



sidered the dissemination criteria it now advances as grounds for
properly having rejected Allen's fee waiver request.

If the CIA actually did rely on these criteria, it did so
without informing Allen, thereby failing to comply with the pro-
cedural requirements of Section 552(a) (6) (A) of the Freedom of
Information Act, which specifically requires agencies denying
FOIA requests to explain their reasons.l/ Moreover, it also

thereby violated the rudiments of fair informal administrative

procedure. See, e.g., Goss v. Lopez, 419 U.S. 565 (1975) (in some

circumstances due process does not require trial procedure but

forbids resolving a question of adjudicative fact against a party
without first allowing him to respond informally to a summary of
adverse evidence), and the discussion of the "Goss Principle" in

Davis, Administrative Law Treatise (1982 Supplement), Chapter 13:

Fair Informal Procedure. If the CIA did in fact base its fee wai-
ver decision at least in part on the dissemination criteria, it
was required to advise Allen of this so he could informally respond
to it in his appeal of the initial fee waiver denial.

Contrary to the CIA's belated claim that it "had no reason
to believe any requested material would even be disseminated to the

public in general or to any group in particular," Defendant's Memo-

1/ This provision applies to fee waiver requests, as well as to
requests for records. See Bonine, Public-Interest Fee Waivers
Under the .Freedom of Information Act, 1981 Duke Law Journal
213, 235-236 (1981).







