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UNITED STATES DISTRICT COURT MAQlKOfQQQ
FOR THE DISTRICT OF COLUMBIA

JAMES & DAVEY, o

G. ROBERT BLAKEY,
Plaintiff,
V.

Civil Action No. 81-2174

DEPARTMENT OF JUSTICE, ET AL.,
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Defendants

PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT

Comes now the vlaintiff, Mr. G. Robert Blakey, and moves the
Court for an order granting summary judgment in his favor with
respect to: (1) a waiver of search fees and copying costs for
records sought in this action; and (2) the February 13, 1981 Bayse
Memorandum.

This motion is made pursuant to Rule 56 of the Federal Rules
of Civil Procedure. A Memorandum of Points and Authorities and a
proposed Order are attached hereto.

In support of his motion plaintiff files the original of the
February 15, 1982, affidavit of Professor G. Robert Elakey and a
copy of Professor Blakey's March 17, 1982, affidavit. (The origi-
nal of the latter affidavit is being filed with plaintiff's'Opposi-
tion to the FBI's Motion for Summary Judgment.)

Respectfully submitted,
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JAMES H. LESAR“” I
~Fensterwald & Associates
7 1000 Wilson Blvd., Suite 900
.~ Arlington, Virginia 22209
‘" Phone: 276-9297

Counsel for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Plaintiff's
Cross Motion for Summary Judgment was this ;E;;;day of March,
1982, mailed to Nathan Dodell, Assistant U.S. Attorney, U.S.

Courthouse, 3rd & Constitution Avenue, N.W., Washington, D.C.
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UNITED STATES DISTRICT :COURT
FOR THE DISTRICT OF COLUMBIA

G. ROBERT BLAKEY,
Plaintiff,
Wis Civil Action No. 81-2174
DEPARTMENT OF JUSTICE, ET AL.,

Defendants.

MEMORANDUM OF POINTS AND AUTHORITIES

This case arises from the Freedom of Information Act,
5 U.S.C. § 552. Plaintiff is G. Robert Blakey, who formerly
served as Chief Counsel and Staff Director for the House Select
Committee on Assassinations. He brought this action to obtain
copies of Department of Justice records which he deems relevant
to his further study of the assassination of President John F.
Kennedy and its investigation, a study which he now carries for-

ward as Professor of Law at Notre Dame University.

The FBI has moved for summary judgment as to all issues.
Plaintiff has opposed the Bureau's motion; however, because two
of the issues in this litigation seem susceptible of resolution
in his favor as a matter of law, he concurrently files this cross

motion for summary judgment on these two issues.

ARGUMENT

I. PLAINTIFF IS ENTITLED TO THE BAYSEi MEMORANDUM AS A
MATTER OF LAW

The FBI has withheld in its entirety a six-page internal




memorandum from an FéI Special Agent assigned to the Technical
Services Division to a Mr. Bayse. This memorandum ("the Bayse
Memorandum") is dated February 13, 1981, and according to the FBI
it "sets forth the details of the appearance on January 31, 1981,
of FBI personnel before the Committee on Ballistic Acoustics in
the National Research Council of the National Academy of Sciences,
‘concerning the Dallas, Texas, Police Department tape recording
made at the time of the assassination of President John F.
Kennedy." Affidavit of FBI Special Agent John N. Phillips,
150,

The FBI seeks to withhold the Bayse Memorandum in its
entirety - on the basis of Exemption 5. This exemption protects
from mandatory disclosure matters that are: "inter-agency or intr
agency memorandums or letters which would not be available by law
to a party other than an agency in litigation with the agency."

5 U.S.C. § 552(b) (5). The exemption was intended to incorporate
the government's common law privilege from discovery in litigation
H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966); S. Rep. No.
1219, 88th Cong., 24 Sess. 6-7, 13-14 (1964). The Supreme Court
has noted, however, that "it is not clear that Exemption 5 was
intended to incorporate every privilege known to civil discovery

. « " TFederal Open Market Comm. v. Merrill, 443 U.S. 340, 354-

355.

0f the four privileges which the Supreme Court has held
to be incorporated into Exemption 5, the only one which the FBI
could seem to have in mind is the "executive" privilege which
protects advice, recommendations, and opinions which are part of
the deliberative, consultative, decision making processes of

government. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 130-154

(1975); EPA v. Mink, 410 U.S. 73, 85-91 (1973). The ultimate

purpose of this privilege is to prevent injury to the quality of




agency decisions. ©NLRB v. Sears, Roebuck & Co., supra, 421 U.S.

at 151.

The Phillips affidavit makes it clear that Exemption 5
is invoked to try and protect against premature revelation of
“the method of inquiry and preliminary conclusions of the
[Clommittee" [on Ballistic Acoustics of the National Academy of
Sciences]. But the National Academy of Sciences is a nongovern-
mental body; hence, Exemption 5 cannot be invoked to protect its

deliberations.

Moreover, the courts have drawn a distinction between

"purely factual, investigative matters,"” which are not exempt, and

deliberative materials, which are. EPA v. Mink, supra, at 89.

As Professor Blakey points out, the Bayse Memorandum reports on
the January 31, 1981, meeting at which the FBI gave the results
of dits teéhnieal work, not policy recommendations. See March 17,
1982 Blakey Affidavit (Exhibit 1). Exemption 5 does not extend

to the scientific results of investigations. Verrazzano Trading

Corp. v. United States, 349 F. Supp. 1401 (Customs 1972).

Accordingly, summary judgment should be awarded in
favor of plaintiff as to the Bayse Memorandum, and the FBI should

be ordered to release it forthwith.

II. PLAINTIFF IS ENTITLED TO A WAIVER OF SEARCH FEES
AND COPYING COSTS

A. Background.

By letter dated June 11, 1979, plaintiff requested a
copy of the FBI's files on Lee Harvey Oswald and Jack Ruby. He
also requested that the Bureau waive any fees involved, noting
that while he was not indigent, he had no independent funds with

which to obtain these materials. (Exhibit 2)
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In support of his application for a fee waiver,

plaintiff represented to the FBI as follows:

I expect that as a result of the
recommendations of the [House]

Select Committee [on Assassinations],
there will be a public discussion on
what, if any, action the Bureau should
take. While I read substantial portions
of the files as chief counsel to the
Committee (I no longer have access to
the committee files, which are now in
the Archives) I never completed a
personal review of the entire file,

and, in any event, they should now be
reexamined by one knowledgeable with

the Committee's entire investigation,

so that concrete recommendations can

be made to the Bureau and the Department
about what, 1f anything, should be done
to finish the investigation. The results
.0of my examination will, of course, be
made available to the Bureau, the
Department, and the House Judiciary
Committee. I believe that my review and
recommendations would serve the general
public.

In addition, I expect that I will teach
a course at the Law School in the future
on the legal and other aspects of the Kennedy
case. I would expect that as I finish my
use of the files that I would turn them
over to the Library for its use, where the
general public would have access to them.
Out of class room use of the files, I would
also expect that one or more publications
would result that would contribute to public
understanding.
Plaintiff also asked the FBI to contact him if there was any more
information he could supply that would assist in securing a fee

waiver.

By letter dated June 21, 1979 (Exhibit 3), the FBI
notified plaintiff that the materials he was requesting were
available for review at the FBI Reading Room from 9:00 a.m. to
4:00 p.m. on 48 hours advance notice. This letter also advised
plaintiff that his fee waiver request was being considered,
and that he would be advised of the results of this determination

at a later date.
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On August 14, 1979, plaintiff wrote the FBI that since .
he lived in Ithaca, New York, public access to these files in

Washington, D.C. did not meet his purpose. (Exhibit 4)

By letter dated September 12, 1979 (Exhibit 5), the
FBI informed plaintiff that it was denying his request. As
grounds for its determination, the Bureau asserted that:
In balancing the potential public benefit
in this instance against the concomitant
expenditure of public funds, we have
determined that under reasonable standards
the interests of the general public appear
more likely to be served by the preservation
of public funds.
Plaintiff was also advised that he would be provided 15,845
pages of records on Jack Ruby and 36,122 pages on Lee Harvey

Oswald if he would remit checks or money orders in the amounts

of $1,584.50 and $3,612.20 respectively.

On September 17, 1979, plaintiff appealed the FBI's
denial of his fee waiver. (Exhibit 6) By letter dated October
14, 1981, Mr. Richard L. Huff, Acting Director, Office of Privacy
and Information Appeals, affirmed the denial. Relying on
(1) speculation that a library near plaintiff might have a micro-
film of these records, and (2) the fact that "[tlhese materials
have been reviewed and processgd by the Bureau and are available
for inspection and copying in fhe Bureau's public reading room,"
Acting Director Huff grounded his decision on the accessibility
of the materials sought by plaintiff and his opinion that a fee
waiver for the cost of duplicating a copy for plaintiff was

unwarranted. (Exhibit 7)
B. The Law.

Under 5 U.S.C. § 552(a) (4) (B), this Court has jurisdic-

tion to review a violation of any portion of the Freedom of




Information Act. American Mail Line, Ltd. v. Gulick, 133 U.S.App.

D.C. 382, 411 F.2d 696 (1969). This review includes alleged
violations of the fee waiver provisions of § 552(a) (4) (A). Alan

L. Fitzgibbon v. Central Intelligence Agency, et al., Civil

Action No. 76-700, United States District Court for the District
of Columbia (Memorandum and Order of Aubrey Robinson, Jr., filed

October 29, 1976), citing Diapulse Corporation of America v. Food

and Drug Administration of the Department of Health, Education

and Welfare, 500 F.2d 75 (2d Cir. 1974). (A copy of the Fitzgibbo
decision is appended hereto as Attachment 1) This court also

has jurisdiction to review the fee waivér issue under 5 U.S.C.

§ 702, which provides judicial review for persons adversely

affected by agency action. Fellner v. Department of Justice,

No. 75-C-430, United States District Court for the Western
District of Wisconsin (Opinion and Order by Judge Doyle filed

April 28, 1976, at pP. 6), citing Association of Data Processing

Service Organizations, Inc. v. Camp, 397 U.S. 150, 156 (1970);

Barlow v. Collins, 397 U.S. 159, 166 (1970). (A copy of the

Feliner decision is appended hereto as Attachment 2)

The Freedom of Information Act, 5 U.S.C. § 552(a) (4) (a),

provides:

Documents shall be furnished without charge

or at a reduced charge where the agency

determines that waiver or reduction of the

fee is in the public interest because

furnishing the information can be considered

as primarily benefiting the general public.
The Department of Justice regulation implementing this provision
authorizes a waiver of fees where "the official of the Department
making the initial or appeal decision determines that such
charges, or a portion thereof, are not in the public interest

because furnishing the information primarily benefits the general

public."” 28 C.F.R. § 16.9(a) (1980).




The appropriate standard for review of agency action
under £he«Administrative Procedure Act is found at 5 U.S.C.
§ 706 (A), which provides for reversal where agency action is
"arbitrary, capricious, an abuse of discretion or otherwise not
in accordance with law." In reviewing agency action pursuant to
§ 706(2) (A) the court must decide whether the agency acted within
the scope of its statutory authority, whether the agency complied
with applicable procedural requirements, whether the decision was
based a consideration of relevant factors, and whether there has

been a clear error of judgment. Citizens to Preserve Overton

Park v. Volpe, 401 U.S. at 402, 415-416.

It is clear that plaintiff meets the substantive stan-
dard for a waiver of fees under 5 U.S.C. § 552(a)(4). In one of
the few cases which have construed the requirements of this

provision, Judge Aubrey Robinson ruled as follows:

Although 5 U.S.C. §552(a) (4) (A) gives

the agency broad discretion in regard

to fee waivers, the agency's determi-
nation cannot be arbitrary and capricious.
An agency's decision not to waive fees

is arbitrary and capricious when there is
nothing in the agency's refusal of fee
waiver which indicates that furnishing
the information requested cannot be
considered as primarily benefitting the
general public.

Based upon the record developed in this

case and upon' thé language employed by

the agency in refusing a waiver of search
fees, it is the opinion of this Court

that the defendant may have applied an
inappropriate standard in reaching its
decision to deny fee waiver, and that at
the very least the Defendants' decision

is arbitrary and capricious. The implication
evident from Defendant's fee waiver is that
the agency feels an obligation to the public
to collect fees for processing Freedom of
Information requests. Any such perceived
obligation is irrelevant to the purposes

of § 552(a) (4) (a).

There has been no showing by the agency

here that the Galindez affair was not news-
worthy and of public interest at the time

it first arose and there has been no showing



by the agency that the Galindez affair
does not continue to be of interest to

the general public, in an historical

sense at least. It is the judgment of
this Court that furnishing information
contained in CIA files regarding the
abduction and murder of Jesus de Galindez
can be considered as primarily benefitting
the general public. ‘

Memorandum and Order filed January 10, 1977, in Fitzgibbon, supra.

| (A copy of this decision is appended hereto as Attachment 3)

Obviously, if information concerning the abduction and

murder of Jesus Galindez by agents of the Trujillo regime can be

considered as primarily benefitting the general public, it

follows a fortiori that information pertaining to the assassina-
tion of President Kennedy also meets this standard. Indeed, the
public interest in Kennedy assassination has been overwhelmingly

demonstrated by several official investigations by both the

Executive Branch (the Warren Commission, the Rockefeller Commissiop'

and Congress (The House Select Committee on Assassinations, the

Senate Select Committee on Intelligence Activities), as well as ;
by massive news coverage and innumerable boocks and magazine
articles over the past 18 years. The Court of Appeals for the
District of Columbia Circuit has expressly noted the public

interest in this subject in two published decisions: Allen v.

Central Intelligence Agency, 205 U.S.App.D.C. 159, 172, 636 F.2d

1287, 1300 (1980) (Kennedy assassination is an event in which the
public has demonstrated an almost unending interest), and

Weisberg y. Dept. of Justice, 177 U.S.App.D.C. 161, 543 F.2d 308

(1976) (plaintiff's inquiry into existence of FBI Laboratory
records pertaining to Kennedy assassination is "of interest to

the nation").

Insofar as plaintiff is aware, only two cases have
litigated the question of whether or not an FOIA requester was

entitled to a waiver of fees for copies of materials pertaining




to the assassination of President John F. Rennedy. In Weisberg

v. Bell, et al., Civil Action No. 77-2155, Judge Gesell ruled

that the refusal of the Department of Justice to waive fees for
40,000 pages of FBI Headquarters records on the Kennedy assassina-
tion was arbitrary and capricious. (See Exhibit 8 ) The waiver
of fees in that case was for records that were available for
review in the Reading Room at FBI Headquarters, and which were
also being disseminated to several other paying requesters(and to
the Library of Congress. More recently, District Judge June L.
Green found th;t where the primary benefit from disclosure of the
records sdught would be to the public rather than to the requester
the "unsupported judgment otherwise" of the Federal Bureau of
Investigation and the Department of Justice "was a clear error,

|| and constitutes arbitrary and capricious decisionmaking." See

Memorandum Opinion in Mark A. Allen v. Federal Bureau of Investi-

gation, et al., Civil Action No. 81-1206, at p. 5 (filed March

19, 1982). ' Exhibit 9)

Thus, in both known cases in which a court has been
called upon to review the denial of a fee waiver for Kennedy
assassination records, the court has in each instance found the
refusal of the FBI and the Department of Justice to grant such a

waiver to be arbitrary and capricious.

In affirming the fee waiver denial, OIPA's Acting
Director based his decision on two factors which have no applica-
bility to the circumstances of this case. First, he speculated
that a library near Professor Blakey might have microfilm copies
of the records. Professor Blakey has checked on this and informs
the Court that the University of Notre Dame does not have copies

of the records he seeks.

Secondly, He relied upon the fact that the materials

sought are available at the Reading Room at FBI Headquarters in

7




Washington, D.C. But as Professor Blakey pointed out in his
correspondence with the Bureau, he now lives at Notre Dame,
Indiana, and has no independent source of funds with which to

pay for the materials nor to travel to Washington, D.C. to review
them at the FBI Reading Room. Thus, the "accessibility of the
materials"” upon which Acting Director Huff based his determinatior’
is unreal insofar as this requester is concerned. The materials
sought are not in fact accessible to plaintiff. The fee waiver
denial was thus based on (1) speculation which in point of fact
is incorrect, and (2) a fact which had no application whatever to
plaintiff's circumstances. As a result, Director Huff made a
clear error in judgment, and the denial of the fee waiver was

arbitrary and capricious on this basis alone.

The FBI's answers to plaintiff's interrogatories provide
further evidence that the denial §f plaintiff's fee waiver was
arbitrary and capricious. The anéwers to Interrogatories No.

7 and No. 8 establish that there have been 159 persons or
organizations who requested copies of Kennedy assassination
records,}ggg only one to receive a fee waiver was Harold
Weisberg, and he got that only because a court ordered it. From
this it is apparent that the FBI routinely denies such requests
without considering their individual merits, a practice which
per se amounts to an abuse of discretion. This is further
fortified by the answer to Interrogatory No. 11, which states

in pertinent part: "No documentation exists as to the factors
which were considered by FBI in denying plaintiff's requesf for

a fee waiver."

The fee waiver determination, both initially and on
appeal, fails to make any reference to the special credentials
which Professor Blakey has which make him uniquely qualified to

benefit the public through his study of these materials. These
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credentials include botﬁ his experience as a government official
and his stewardship as Chief Counsel and Acting Director of the
House Select Committee on Assassinations. The latter position in
particular has given him the background to be able to benefit

the public with unigue insights into these materials.

His present position as Professor of Law at Notre Dame
University is also a relevant factor, since it places him in a
position to both direct and receive assistance from others at the
university who are interested in carrying out scholarly research
into the assassination and related topics, such as the integrity
of public institutions. In fact, Professor Blakey intends to
use these materials for just such purposes. See February 15,

1982 Blakey Affidavit, ¢ 7-10, 11-12.

By not taking Professor Blakey's special qualifications
into account, the Department of Justice ignored its own Interim
Fee Waiver Guidelines, and thus again acted arbitrarily and
capriciously.  See Interim Guidelines, II(B) (1) and (2).

(Exhibit 10)

Finally, plaintiff wishes to point out that the answers
to interrogatories seem to establish that the FBI already has on
hana one or more extant copies of the materials requested by
plaintiff. Thus, answer to Interrogatory No. 5 states that the
FBI made ten sets of the Kennedy assassination records it
released to the public on December 7, 1977, and January 8, 1978,
but the answer to Interrogatory No. 6 accounts for the
dissemination of only eight sets of these records to requesters.
If the FBI already has on hand one or more extra sets of the
records which plaintiff seeks, then the FBI will not incur any
additional copying costs if it simply provides one of these sets

to him. Indeed, it will save itself storage costs.
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CONCLUSION

For the reasons set forth above, summary judgment should
be awarded in favor of plaintiff on the two issues briefed in this

memorandum.

Respectfully submitted,
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! Affidavit of Plaintiff

I, G. Robert Blakey, being duly sworn, depose and say as

follows:

Notre Dame, Indiana 46556, where I teach courses related to
the field of criminal law, criminal procedure, evidence, and
matters generally relating to sophisticated investigations
and prosecutions.

. (2) From 1960 to 1964, I was a special attorney in the
. organized crime section of U.S. Department of Justice; from

1964 to 1969, I was a professor of law at the Notre Dame Law

on Criminal Laws and Procedures of the U.S. Senate Judiciary
Committee; from 1973 to 1980, I was a professor of law at the
Cornell Law School, Ithaca, New York 14850; and from 1977 to

1979, I was on leave from Cornell to serve as chief counsel

tions.

(3) I am a co-author of Racket Bureaus: Investigation

and Prosecution of Organized Crime (National Institute of Law

Enforcement and Criminal Justice 1978), an empirical study of

(1) I am a professor of law at the Notre Dame Law School,

School; from 1969 to 1973, I was chief counsel of the Subcommittee

il and étaff director to U.S. House Select Committee on Assassina-



the management of joint attorney-police officer units engaged in
the investigation and prosecution of sophisticated forms of
criminal activity.

(4) I am a co-author of The Plot to Kill the President

(Times Books 1981), a study of the assassination of President

John F. Kennedy and the official investigations into the
President's death.

(5) On June 11, 1979, I made a formal Freedom of Informa-
tion Act request of the Federal Bureau of Investigation for a
copy of all F.B.I. records relating to Lee Harvey Oswald and
Jack Ruby. Related requests were also subsequently made.«

(6) I requested a waiver of all fees, as, while I am not

indigent, I have no independent source of funds with which to
pay for the materials nor to travel to Washington where I could
obtain access to them in the Public Reading Room.

(7) If I am given these materials I expect to review

them in connection with a seminar on the Kennedy investigation

to be taught here at the Notre Dame Law School. The materials
ﬁhemselves will be placed in the library where any member of the
university community or the public will share equal access to
them.

(8) I expect that one or more articles dealing with variousi
aspects of the investigation of the President's death will be .
written either by myself or students, or others who will have
access to the materials.

(9) I expect to make nofcoﬁmercial use of them myself.

(10) While aspects of them were made public and published

in connection with the work of the House Select Committee on

Assassinations, substantial portions of the files, most of which

I had and exercised personal access to, have not been published

or publicly analyzed.

(11) I understand that the files have already been prepared
for release independent of this request, so that only factors
of postage would represent costs not already incurred.

(12) I believe that public understanding of the processes

1

following in the investigation assassination of President Kennedy

1
i
|
i






