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UNITED STATES DISTRICT COURT i
FOR THE DISTRICT OF COLUMBIA JAMES F. DAVEY, Clerk

"
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G. ROBERT BLAKEY,
Plaintiff,
V. C.A. No. 81-2174
DEPARTMENT OF JUSTICE, ET AL.,

Defendants.

PLAINTIFF'S OPPOSITION TO MOTION OF DEFENDANT
FEDERAL BUREAU OF INVESTIGATION FOR SUMMARY JUDGMENT

PRELIMINARY STATEMENT

This action arises out of several Freedom of Information
("FOIA") requests for materials pertaining to the assassination

of President John F. Kennedy which plaintiff made in 1979, 1980,
and 1981.

Plaintiff Blakey is a professor of law at Notre Dame Law
School. From 1960-1964 he was a special attorney in the Organized
Crime and Racketeering Seétion of the Criminal Division of the
United States Department of Justice; from 1966-1967 he served as
a special consultant on organized crime to the President's
Commission on Law Enforcement and Administration of Justice;
from 1966-1973 he was Chief Counsel of the Subcommittee on
Criminal Laws and Procedures of the United States Judiciary
Committee; and from 1977-1979 he was the Chief Counsel and
Staff Director of the Select Committee on Assassinations of the

United States House of Representatives.




Professor Blakey is co-author of two books: Racket Bureaus:

Investigation and Prosecution of Organized Crime (National

Institute of Law Enforcement and Criminal Justice 1978), an
empirical study of the management of joint attorney-police officer
units engaged in the investigation and prosecution of sophisticated

forms of criminal activity; and The Plot to Kill the President

(Times Books 1981), a study of the assassination of President
John F. Kennedy and the official investigations into the

President's death.

The House Select Committee on Assassinations ("HSCA") with whict
plaintiff was associated as Chief Counsel and Staff Director
officially concluded in January, 1979, that "President John F.
Rennedy was probably assassinated as a result of a conspiracy...."
(HSCA Report, p. 95) This conclusion climaxed more than 15 years
of intense controversy and skepticism concerning the Warren
Commission's finding that Lee Harvey Oswald acting alone had

assassinated the President.

As the United States Court of Appeals for the District of

Columbia noted in Allen v. Central Intelligence Agency, 205 U.S.

App.D.C. 159, 172, 636 F.2d 1287, 1300, the assassination of
President Kennedy is "an event in which the public has demonstra-
ted almost unending interest." Plaintiff's purpose in requesting
the materials which he seeks here is to subject them to critical
study and thus enhance public knowledge concerning the assassina-
tion and its investigation. In this regard, he expects to use
‘these materials in a seminar on the Kennedy assassination to

be taught at Notre Dame Law School. The materials themselves will
be placed in the library where members of the universiﬁy community
and the public will share equal access to them. He also antici-
pates that one or more articles dealing with various aspects of
the investigation into President Kennedy's murder will be written

either by himself or students, or by others who will have access
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to the materials. See February 15, 1982 affidavit of G. Robert

Blakey, 41 7-8.

The Federal Bureau of Investigation ("FBI") has moved for
summary judgment, contending that it has located and disclosed all
of the ﬁaterials it has responsive to plaintiff's requests that
it is iegally compelled to search for and release. For the
reasons set forth below, plaintiff opposes defendant's motion for

summary judgment.

ARGUMENT

I. DISPUTED ISSUES OF MATERIAL FACT PRECLUDE SUMMARY JUDGMENT

It is well-established that a motion for summary judgment is
properly granted only when no material fact is genuinely in
dispute, and then only when the movant is entitled to prevail as

a matter of law. Fed.R.Civ.P. 56(c); Adickes v. S.H. Kress & Co.,

398, U.S. 144, 147 (1970) ; Bouchard v. Washington, 168 U.S.App.D.C

402, 405, 514 F.2d 824, 827 (1974); Nyhus v. Travel Management

Corp., 151 U.S.App.D.C. 269, 271, 466 F.2d4 440, 442 (1972). 1In
assessing the motion, all "inferences to be drawn from the under-
lying facts contained in the [movant's] materials must be viewed
in the light most favorable to:the party opposing thé motion."

United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). The

movant must shoulder the burden of showing affirmatively the

absence of any meaningful factual issue. Bloomgarden v. Coyer,

156, U.S.App.D.C. 109, 113-114, 479 F.2d 201, 206-207 (1973).
That responsibility may not be relieved through adjudication
since "[t]lhe court's function is limited to ascertaining whether
any factual issue pertinent to the controversy exists [and] does
not extend to the resolution of any such issue.™ Nyhus, supra,
note 32, 151 U.S.App.D.C. at 271, 466 F.2d at 442. These

principals were recehtly affirmed by the United States Court of
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Appeals for the District of Columbia in another Freedom of

Information lawsuit, Weisberg v. United States Dept. of Justice,

200 U.S.App.D.C. 312, 627 F.2d 265 (1980).

There are several material issues of genuinerfact in dispute
which preclude summary judgment in favor of defendant Federal
Bureau of Investigation at this time; namely, (1) whether the FBI
has conducted a thorough, good-faith search for the records re-
quested; (2) whether the FBI has produced the June 29, 1962 FBI
report "The Criminal Commission" requested by plaintiff; (3)
whethér the status of Rogelio Cisneros requires the production of
additional records pertaining to him; and (4) whether materials
withheld by the FBI under various claims that they are exempt are

in fact protected by the exemptions cited.

" In addition, summary judgment is also precluded by the fact
that the FBI is clearly not entitled to prevail as a matter of law
on the issue of plaintiff's right to a waiver of search fees and

copying costs.

A. The FBI Has Not Conducted a Thorough, Good Faith
Search for Responsive Materials.

It is axiomatic that to prevail in a Freedom of Information
Act (FOIA) lawsuit, "the defending agency must prove that each
document that falls within the requested class either has been
produced, is unidentifiable, or is wholly exempt from the Act's

inspection requirements." National Cable Television Association,

Inc. v. F.C.C., 156 U.S.App.D.C. 91, 479 F.2d 183 (1973). 1In

order to meet its burden of demonstrating that it has conducted a
thorough, good faith search, an agency must detail the scope of

the search and the manner in which it was conducted. Weisberg v.

United States Dept. of Justice, supra, 200 U.S.App.D.C. 312, 317,
627 F.2d 365, 372 (1980). Agency affidavits which "do not

denote which files were searched or by whom, do not reflect any




do
systematic approach to document location, and/not provide informa-

tion specific enough to enable [the requester] to challenge the
procedures utilized," are insufficient to support summary judgment
on the search issue. Id., 200 U.S.App.D.C. at 318, 627 F.2d at
373. Furthermore, even if the agency affidavits are detailed and
nonconclusory and are submitted in good faith, "the requester

may nonetheless produce countervailing evidence, and if the
sufficiency of the agency's identification or retrieval procedure
is genuinely in issue, summary judgment is not in order.” Founding

Church of Scientology, Etc. v. Nat. Sec. Agecy., 197 U.S.App.D.C.

305, 317, 610 F.2d 824, 836 (1979).

In the instant case plaintiff challenges the adequacy of the
FBI's search with respect to (1) his request for a June 29, 1962
report, "The Criminal Commission", and (2) his request for records
perfaining to the Bureau's study of the acoustics work of the

House Select Committee on Assassinations.

With respect to the former, plaintiff contends that the FBI
has failed to identify the report he requested. Plaintiff, who
read the report while he was a special attorney in the Organized
Crime and Racketeering Section of the Deéartment of Justice
remembers this report as being a national summary over 100 pages
long which probably emanated ffom either the New York City or
Philadelphia field offices. March 17, 1982 Blakey Affidavit, {9
18-19. The report provided, however, is only eleven pages long
and is from the Albany field office. Thus, a further search is

required to locate the document requested by plaintiff.

By letter dated October 29, 1980, plaintiff requested copies
of various documents relating to the Department's and the Bureau's
study of the acoustics work of the HSCA, including "all supporting
documents, data and calculations by the Bureau." Exhibit 1. On

May 21, 1981, he was falsely advised by Mr. James K. Hall, Chief,




Freedom of Information/Privacy Acts Section, Federal Bureau of
Investigation, that the Bureau had "no background materials per-
taining to [the Bureau's] review." Exhibit 2. However, when it
came time to make this representation in court, plaintiff was
sent, on February 1, 1982, two such documents. March 17, 1982

Blakey Affidavit, ¢ 11.

In addition to the demonstrated inadequacy of the FBI's’
initial search for the acoustics materials, there is evidence
that the subsequent search was also inadequate. First, there is
internal evidence that records not provided exist. Thus, a
Bureau memorandum of November 19, 1980, refers to a November 8,
1979 letter of Mr. Robert L. Keuch; a Bureau memorandum of
January 14, 1981, refers to a January 7, 1981 letter by Jeffrey
I. Fogel; and a Department memorandum dated January 26, 1981,
reqﬁests action by the Bureau. Plaintiff, however, has received
neither the referenced letters nor any documents relating to the
Bureau's comments on or response to the Department's request.

March 17, 1982 Blakey Affidavit, ¢ 15.

Plaintiff's considerable experience with the FBI and the

Justice Department leads him to conclude that:

In short, there should be a number of Department
and Bureau documents relating to Department
requests for Bureau action as well as Bureau
comments and response to Department requests.
Bureau offices that should be involved would
include the Technical Services Division, the
Criminal Investigative Division, the Legal

Counsel Division, the Office of Public Information
as well as the offices of various assistant
directors and the director.

March 17, 1982 Blakey Affidavit, ¢ 14.

Insofar as it pertains to the acoustical materials, the
February 18, 1982 affidavit of Special Agent John N. Phillips
is insufficient to support summary judgment on the search issue.

In the first place, Agent Phillips fails to state that all




materials responsive to this request have been located and
produced. He states only that an unidentified employee of the
FOIPA Section contacted the employee in the Technical Services
Division (TSD) handling liaison with the National Academy of
Sciences; that the employee in TSD advised that he had no knowledge
of the requested material, other than the public report of the
FBI's review of the acoustical analysis; and that in reviewing a
memorandum regarding the appearance of FBI personnel before the
National Academy of Sciences Committee on Acoustics on January 31,
1981, two additional memoranda regarding the original FBI

Acoustical Study were located. Phillips Affidavit, §(4)(C).

Thus, Phillips' affidavit contains no statement made on
personal knowledge regarding the existence or nonexistence of
records sought by plaintiff., But Federal Rule of Civil Procedure
56 (e) provides a straightforward command that: "Supporting and
opposing affidavits" on summary judgment motions "shall be made
on personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein.”
As the Court of Appeals recently asserted in regard to Rule 56(e):

Although the rule's directive with respect to
admissibility of an affidavit's contents on
summary judgment has been liberally construed,

its requirement of personal knowledge by the
affiant is unequivocal, and cannot be circumvented.
An affidavit based merely on information and
belief is unacceptable.

Londrigan v. Federal Bureau of Investigation, 110 D.W.L.R. 173,

176 (January 27, 1982).

The foregoing considerations are sufficient to require that

the FBI's motion for summary judgment be denied. There are,

{|however, some additional considerations which, although more

general in nature, also caution against acceptance of Bureau

-, .




assurances that a thorough search has been conducted. First,
the FBI has a history of resisting thorough searches for
Kennedy assassination materials, as is evidenced by the reporte

decisions in Weisberg v. Dept. of Justice, 177 U.S.App.D.C. 161

543 F.2d 308 (1976), and Weisberg v. United States Department o

Justice, 200 U.S.2pp.D.C. 312, 627 F.2d 265 (1980). Second,
other FOIA litigants have charged the FBI with engaging in "a w
of attrition® designed to wear down the opposition. This Court
found that description an "apt one" in Jaffe V. Central Intelli-
gence Agenez, 516 F. Supp. 576, 587 (1981), and also concluded

that there was evidence which "strongly Suggests that the [FBI]

has failed to live up to its obligations under the FOIa, despite
repeated opportunities to do so over the history of this case."
Id., 516 F. Supp. at 583. Third, a Justice Department official
intimately familiar with the FBI's search practices and procedur
has written a memorandum detailing the FBI's deep~seated
resistance to conducting thorough searches for Kennedy and King
assassination materials sought by another Tequester. See Exhibi
3, March, 1980 memorandum by Quinlan J. Shea, Jr., Director,

Office of Privacy and Information Appeals.

Finally, note must be taken of the nature of the records
sought and their implications. The HSCA Report concluded that
President Kennedy was probably assassinated as a result of a
conspiracy. The acoustical evidence considered and developed by
the HSCA was crucial to this conclusion. The HSCA's conspiracy'i
conclusion contradicts, however, the findings of the Warren
Commission, a presidential commission which had relied primarily
upon the FBI to investigate the crime. Subsequent to the HSCaA
Report, the FBI released a study of the HSCA acoustical report
which was critical of the HSCA findings. Therefore, the subject
matter of plaintiff's Tequest may provide ample motive for the

FBI to conduct a less than painstaking search for materials which



may discredit the FBI's own report on the acoustical evidence.

B. FBI is Required to Search for and Produce Additional
Materials on Rogelio Cisneros

In responding to plaintiff'sg request for records related to

Rogelio Cisneros, the FBI has made available "[o]nly those
references pertaining to Cisneros which were located in the file
relating to the assassination of President John F. Kennedy."
FBI's Statement Of Material Facts As To Which There Is Wo Genuine
Issue, § 9. The FBI has taken the position that if other
references pertaining to Cisneros exist, they cannot be processed
for plaintiff without a written authorization from Cisneros. The
Director of the Office of Privacy and Information Appeals,
Mr. Quinlan J. Shea, Jr., upheld this position when he informed
plaintiff by letter dated November 6, 1980, that:

I have concluded that Mr. Cisneros is not so

much of a public figure that all aspects of

his life should be open to the public. In my

‘judgment, even to confirm or deny the existence

of investigatory records on Mr. Cisneros would

constitute an unwarranted invasion of his personal

privacy, 5 U.S.C. § 552(b) (7) (C), and, therefore,

would violate the Privacy Act of 1974. BAccordingly,

I am affirming the initial decision of the Bureau
not to search for any such records.

See Exhibit 4.

Except for quotation of the above passage in Paragraph 8 of
its Statement of Material Facts as to Which There is no Genuine
Issue, the FBI does not even allude to this issue in its motion
for summary judgment, much less brief it. Insofar as the
question of whether the FBI must search for and produce further
materials on Mr. Cisneros depends on a factual determination of
Mr. Ciscneros' status as a "public figure," the Bureau's
position is supported only by Mr. Shea's conclusory assertion
that he is "not so much of a public figure that all aspects of

his life should be open to the public.”




In order to understand just how much a "public figure"
Cisneros is -- that is, how important he is to the Kennedy assassi
nation and its investigation -- it is necessary to briefly
recapitulate what is known to Kennedy assassination scholars as

"the Odio incident.”

In 1963 Sylvia Odio was a twenty-six year old Cuban emigree
who was active in the anti-Castro movement. When she heard a
news bulletin that President Kennedy was shot she fainted and had
to be taken by ambulance to a hospital in Irving, Texas. The
cause of her collapse was the recollection of three men who had
visited her apartment in Dallas in the latter part of September
1963 and the realization that it was "very possible that they
might have been responsible, as one had mentioned that night that
President Kennedy should have been killed by the Cubans."
(cE 3141Y

The three men who called on Mrs. Odio identified themselves
as members of an anti-Castro organization and as friends of her
father, a political prisoner in Cuba. Two of the men appeared to
be Cuban or Mexican; the third was an American who was introduced

as "Leon Oswald." (llH369)g/

When Mrs. Odio saw Lee Harvey Oswald on television after his
arrest, she recognized him immediately as "Leon Oswald." Her
sister, Annie Laurie Odio, who had seen the visitors briefly,
independently recognized Oswald as one of the three men as soon

as she saw him on television. (11H382)

= This citation refers to Warren Commission Exhibit No. 3147.

=/ This citation refers to Vol. XI, p. 369, of the Warren
Commission Hearings.
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Mrs. Odio told the Warren Commission that one of the three
visitors later quoted the person she identified as Lee Harvey
Oswald as saying, following the visit to her apartment, that
Cubans "don't have any guts . . . because President Kennedy should
have been assassinated after the Bay of Pigs, and some Cubans

should have done that, because he was the one that was holding

the freedom of Cuba . . ." Warren Commission Report, p. 322.

The Odio incident has been the subject of considerable public
attention for the past eighteen years. The Warren Commission
discussed the incident in its Report, issued in September 1964.

(See Exhibit 5, Warren Commission Report, pp. 321-324) Intense

scrutiny of the Odio incident and criticism of the Warren
Commission's treatment of it thereafter appeared in books and
articles on the Kennedy assassination. See, e.g., Sylvia Meagher,

Accessories After the Fact, pp. 376-387 (Exhibit 6), and Harold

Weisberg, Whitewash, pp. 270-278 (Exhibit 7).

The House Select Committee on Assassinations conducted a
further investigation of the Odio incident and reached different
conclusions from the Warren Commission. The HSCA was inclined
to believe Sylvia Odio. It concluded that on the basis of ' the
sworn testimony before it appeared that three men did visit her
apartment in Dallas prior to the Kennedy assassination and
identified themselves as members of an anti-Castro organization.
Based on HSCA's judgment of the credibility of Sylvia and Annie
0dio, the committee concluded that one of these men at least
-looked like Lee Harvey Oswald and was introduced to Mrs. Odio

as Leon Oswald. (See Exhibit 8, HSCA Report, pp. 137-139)

Rogelio Cisneros was identified by the Rev. Walter J. McChann
(CE 2943) as one of the three men including Lee Harvey Oswald
(CE 3146) who may have visited Mrs. Odio in Dallas, Texas.

Cisneros, on the other hand, denied to the Secret Service that he
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knew Oswald or that he was there at the time of the Oswald vis:
although he acknowledged being in Dallas that summer and knowir

Odio (CE 2896¢).
As plaintiff points out:

Cisneros? background in anti-Castro Cuban
groups, as well as his associations with

President, can hardly be termed "not a matter
of public interest." His identity as a possi-
ble associate of Lee Harvey Oswald in the

public interest, ag the Department and the
Bureau have already acknowledged by Previously
releasing documents about him.

March 17, 1982, affidavit of G. Robert Blakey, § 8.

The Court of Appeals has repeatedly taken notice of the
strong public interest in the assassination of President Kennedy

In Weisberg v, Dept. of Justice, 177 U.S.app.D.C. 161, ’

543 F.24 308, (1976), the Court commented that the

plaintiff's inquiry into the existence or nonexistence of record:

on the FBI's testing of items of Kennedy assassination evidence

was "of interest to the nation." 1n Allen v. Central

Intelligence Agency, 205 U.S.App.D.C. 159, 172, 636 F.2d 1287

(1980), the Court asserted that the Kennedy assassination was "an

event in which the public has demonstrated almost unending
interest." Given the exceptional degree of public interest
inherent in the assassination of a President, it is obvious that
the balancing required in considering privacy claims must weigh
heavily in favor of disclosure. This is particularly true where,

as here, the individual concerned could be a key to unraveling a

possible conspiracy to assassinate the President of the United

States.

The FBI takes the position that it cannot even confirm or deny
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the existence of investigatory records on Mr. Cisnerso which it
considers "unrelated to the assassination."™ Leaving aside the
obvious guestion of who is to decide what is relevant to the
assassination, and by what standard relevancy is to be measured,

it is clear from the holding in Phillippi v. Central Intelligence

Agency, 178 U.S.App.D.C. 243, 246-247, 546 F.2d 1009, 1012-1013
(1976) , that when an agency takes the position it can neither
confirm nor deny the existence of the requested records, the
Court may resolve the matter by in camera examination, including
the inspection of ex parte affidavits. However, "[b]efore
adopting such a procedure, the District Court should attempt to
create as complete a public record as is possible." 1Id., 178

U.S.App.D.C. at 247.

In short, the FBI has made neither the factual nor the legal
shdwing it must make to meet its burden on a motion for summary
judgment under FOIA. Accordingly, insofar as its motion for
summary judgment pertains to unlocated and unproduced documents

regarding Rogelio Cisneros, it should be denied.

C. FBI Has Not Sustained Its Exemption Claims

The FBI has withheld certain materials on the ground that they
are exempt from disclosure under 5 U.S.C. § 552(b). Plaintiff's
concerns about these withholdings focus on two documents. The
first is a six-page internal memorandum to a Mr. Bayse dated
February 13, 1981, which "sets forth the details of the appearance
on January 31, 1981, of FBI personnel before the Committee on
Ballistic Acoustics in the National Research Council of the
National Academy of Sciences, concerning the Dallas, Texas,
Police Department tape recording made at the time of the
assassination of President John F. Kennedy." Phillips Affidavit,
¥ (5)(A). This document is being withheld in its entirey under

Exemptions 5 and 7(C).
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The second document is the July 19, 1965 La Cosa Nostra
report. This document consists of 261 pages, 235 of which have

been withheld in their entirety under Exemptions 7(C) and 7(D).

1. The Bayse Memorandum

The FBI seeks to withhold the Bayse Memorandum in its
entirety on the basis of Exemption 5. This exemption protects
from mandatory disclosure matters that are: "inter-agency or
intra-agency memorandums or letters which would not be available
by law to a party other than an agency in litigation with the
agency.” 5 U.S.C. § 552(b)(5). The exemption was intended to
incorporate the government's common law privileges from
discovery in litigation. H.R. Rep. No. 1497, 89th Cong., 24 Sess.
10 (1966); S. Rep. No. 1219, 88th Cong., 2d Sess. 6-7, 13-14
(1964) . The Supreme Court has noted, however, that "it is not
clear that Exemption 5 was intended to incorporate every

privilege known to civil discovery . . ." Federal Open Market

Comm. v. Merrill, 443 U.S. 340, 354-355.

Of the four privileges which the Supreme Court has held to
be incorporated into Exemption 5, the only one which the FBI
could seem to have in mind is the "executive" privilege which
protects advice, recommendations, and opinions which are part of
the deliberative, consultative, decision making processes of

government. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150-154

(1975); EPA v. Mink, 410 U.S. 73, 85-91 (1973). The ultimate
purpose of this privilege is to prevent injury to the quality of

agency decisions. NLRB v. Sears, Roebuck & Co., supra, 421 U.S.

at 151.

The Phillips affidavit makes it clear that Exemption 5 is
invoked to try and protect against premature revelation of "the
method of inguiry and preliminary .conclusions of the [C]ommittee"

[on Ballistics Acoustics of the National Academy of Sciences].
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