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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EAROLD WEISBERG,
Plaintiff,
Ve

Civil Action No. 81=0023

UNITED STATES DEPARTMENT
OF JUSTICE, et. al.,

Defendants.
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DECLARATION OF JAMES P. TURNER

I, James P. Turner, hereby declare and say as follows:

(1) I am Principal Deputy Assistant Attorney General of
the Civil Rights Division of the Department of Justice. The
matters stated herein are based upon my knowledge and upon my
personal review and consideration of information available to
me in my official capacity. I have been designated by the
Attorney General, United States Department of Justice, as an
original Top Secret classification authority1 and a declassifi-
cation authority2 in accordance with Title 28, Code of Federal
Regulations, Sections 17.9 and 17.36, respectively.

(2) By Civil Rights pivision Memofandum 78-1 appearing
at 43 Fed. Reg. 37686, Augﬁst 24, 1978, and in accordance
with 28 C.F.R. 0.5, Appendix J, the authority previously
delegated to the Assistant Attorney General, Civil Rights
Division, to grant or deny requests made pursuant to the
Freedom of Information Act, was delegated to the Principal

Deputy Assistant Attorney General, Civil Rights Division.

1 pxecutive Order (EO) 12065, §§ 1-201 and 1-204.

2 1d., § 3-103.
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(3) This Declaration addresses those portions of Document
CVRTS #3 (see paragraph (6) of the Declaration of Quinlan J.
Shea, Jr., Director, Office of Privacy and Information Appeals,
Department of Justice, dated April 13, 1981) which were
originally classified pursuant to Executive Order 11652. In
conformance to the Court's request on September 8, 1981, my
Declaration concerns only the review under Executive Order 12065
(EO 12065) of portions withheld pursuant to 5 U.S5.C. 552(b) (1).3
In addition, this declaration addresses those portions which
I have declassified and which are being withheld from Plaintiff
pursuant to 5 U.S.C. 552(b)(7)(C) and (7)(D).

(4) Prior to preparation cf this Declarat}on, I personally
exami%ed the classified information falling within the scope of
Plaintiff's FOIA request and addressed herein. As a result
of this examination, I have determined that certain portions
of the document which were previously classified pubSﬁant to
EO 11652 contain information meeting the substantive classi-
fication criteria as established by EO 12065. These substan-
tive criteria are called "Classification Requirements" in
EO 12065 and are as follows: o

§ 1-301. Information may not be
considered for classification unless
it concerns: . . . . (b) foreign government

information; (c) intelligence activities,

 source or methods; (d) foreign relations
or foreign activities of the United

States . . o7}

3 5 uy.s.c. 552(b)(1) provides: "(The) section (compelling
disclosure) does not apply to matters that are--(A) specifically
authorized under criteria established by an Executive Order to
be kept secret in the interest of national defense or foreign
policy; and (B) are in fact properly classified pursuant to
such Executive Order.”




§ 1-302. Even though information is determined

to concern one or more of the (above) criteria . . o

it may not be classified unless an original

classification ;uthority also determines ;

that its unauthorized disclosure reasonably

could be expected to cause at least )
identifiable damage to the national \\y .
‘security. _

(5) Exercising my judgment as an original Top Secret
classification authority, and with the guidance and concurrence
of .the Attorney General's Department Reviéw Committee, the
”Documgnt Classification and Review Section of the Federal
Bureau of Investigation and the Classification Review and
Special Projects Unit of the Office of Legal Policy, I down=
graded the classification of certain national security
informaﬁion from “Top_Secret" to “Secrét“4 and declassified
some information contained in the subject document in accor-
dance with 28 C.F.R. 17.23-28. The classified portions of
the document reasonably could be expected to cause at least
‘jdentifiable damage to the national security5 ;nd, therefore, iL“bv3
must be kept secret. I declare that this information is
appropriately classified "Secret" or nconfidential® pursuant

to EO 12065.6

4 Eo0 12065, § 3-602. ° nclassified information that is
not marked for automatic downgrading may be assigned a lower
. classification designation by the originator or by other
authorized officials when such downgrading is appropriate.
Notice of downgrading shall be provided to holders of the
information to the extent practicable.”
5 14., § 6-104, defines national security as " . .« o
the national defense and foreign relations of the United :
States." z

6 1d., §1-1, Classification designation.

ng 1-101. Except as provided in the Atomic Energy Act of
1954, as amended, this Order provides the only basis for
classifying information. Information may be classified in
one of the three designations listed below. If there is

cresonable doubt which designation is appropriate, or whether
the information should be classified at all, the less




“{6) In addition to my determination that the portions
of the document addressed by my Declaration meet the
substantive requirements of EO 12065, I have also determined
that the document has been properly processed in compliance
with the procedural reguirements of EO 12065. The face of
the document has been marked as required7 and is stamped with
the proper classification designation.8 The document bears a
reference to the pertinent agency implementing regulations

setting forth the reasons for prolonged classification? and

Footnote 6 continued.

restrictive designation should be used, or the information
should not be classified. .

§ 1-102. 'Top Secret' shall be applied only to information, the
unauthorized disclosure of which reasonably could be expected
to cause exceptionally grave damage to the national security.

§ 1-103. 'Secret' shall be applied only to information, the
unauthorized disclosure of which reasonably could be expected
to cause serious damage to the national security.

§ 1-104. ‘'Confidential' shall be applied to information, the
authorized disclosure of which reasonably could be expected.
to cause identifiable damage to the national security.”

7 1d., § 1-501. "at the time of criginal classification,
the following shall be shown on the face of paper copies of
all classified documents: (a) the identity of the original
classification authority; (b) the office of origin; (c) the
date of event for declassification or review; and (d) one of
the three classification designations defined in § 1-1."

§ 1-502. "Documents classified for more than six years shall

also be marked with the identity of the official who authorized
the prolonged classificatiom. Such documents shall be .annotated
with the reason the classifjcation is expected to remain necessary,

‘under the requirements of § 1-3, despite the passage of time.

The reason for the proleonged classification may be stated by
reference to criteria set forth in agency implementing regulations.
These criteria shall explain in narrative form the reason the k
information needs to be protected beyond six years. If the

individual who signs or otherwise authenticates annotation of

identity is required;" and

28 CFR 17.59.
8 Ggee footnote 5, supra.

9 pepartment of Justice Regulations concerning the imple-
mentation of Executive Order 12065, 28 CFR Part 17 provided:

§ 17.19 Duration of classification.
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_is alsc marked by section, part or paragraph as required by

United States Department of Justice Regulations.lo

Footnote 9 continued.

(a) Except as provided in § 17.19(b), dates or
events on which automatic declassification or
review for declassification should occur shall

be as early as the national security will permit
and shall be no more than six years from the date
of original classification.

(b) Classification may be prolonged for more
than six years only by officials designated as
original Top Secret classification authorities.
This authority shall be used sparingly. In such
cases, a declassification date or event, or a
date for review, shall be set. This date or
event shall be as early as national security
permits and shall be no more than 20 years after
original classification, except that for Foreign
Government Information, the date or event may be
up to 30 years after original classification.
Classification may be extended beyond six vears
for one or more of the following reasons:

(1) The -information is Foreign Goverriment Infor='-
mation as defined in Executive Ozder No. 12065.

(2) The information reveals intelligence sources :
or methods which, if lost, would cause identifiable ' :
damage to the intelligence operation or “to the safety :

. of the source(s) involved. .

(3) The information reveals capability data, the
unauthorized disclosure of which can reasonably be =
expected to result in negating or nullifying the
effectiveness of a system, installation, project or
plan important to the national security. T 2

(4) The information reveals specific foreign ~
relations matters. - :

(c) 1In every case that classification is continued
for more than six years, the jdentity of the original
Top Secret classification authority and the reason(s), -
as set forth above, for the extension of classification
beyond six years will be recorded as prescribed by
Subpart D of this regulation. A specific reference to the
pertinent subparagraph(s) above will suffice to meet the
requirement concerning the recording of the reason for -
extension of classification beyond six years on the document.

10 28 CFR 17.63(a). Paragraph or portion marking.
"Bach section, part or paragraph, of a classified document
shall be marked to show the level of classification of the
information contained in or revealed by it, or that it is
unclassified. Portions of documents shall be marked in a
manner that eliminates doubt as to which of its portions contains
or reveals classified information. . %




Furthermore, thehiestrictive procedural criteria set forth in
EO 12065, § 1-6, have been followed.ll Lastly, I have

determined that the classified material contained in the document
addressed herein was processed in accordance with the guidelines
established by Directive Number 1, Information Security Oversight

office.l2

11 go 12065, § 1-6, Prohibitions.

§ 1-601. Classification may not be used to conceal violations
of law, inefficiency, or administrative error, to prevent
embarrassment to a person, organization or agency, or to
restrain competition.

§ 1-602. Basic scientific research information not clearly
related to the national security may not be classified.

§ 1-603. A product of non-government research and development
that does not incorporate or reveal classified information to
which the producer or developer was given prior access may not
be classified under this Order until and unless the government
acquires a proprietary intecrest in the product. This Order does
not affect the provisions of the Patent Secrecy Act of 1952

(35 U.S.C. §§ 181-188).

§ 1-604. References to classified documents that do not disclose
classified information may not be classified or used as a basis
for classification.

§ 1-605. Classification may not be used to limit dissemination
of information that is not classifiable under the provisions of
the Order or the prevent or delay the public release of such
information.

§ 1-606. No document originated on or after the effective date
of this Order may be classified after an agency has received a
request for the document under the Freedom of Information Act
or the Mandatory Review provisions of this Order (§ 3-5),
unless such classification is consistent with this Order and

is authorized by the agency head or deputy agency head. Documents

originated before the effective date of this Order and subject

to such a request may not be classified unless such classification

is consistent with this Order and is authorized by the senior’
official designated to oversee the agency infcrmation security

program or by an official with Top Secret classification authority.

Classification authority under this provision shall be exercised
personally, on a document-by-document basis.

§ 1-607. Classification may not be restored to documents already
declassified and released to the public under this Order or
prior Orders. :

12 pirective Number 1, Information Security Oversight
office (IS00), is the implementing directive for EO 12065
and is published in 43 Federal Register 46280, October 5, 1978,
effective December 1, 1978.
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(7) In my capacity as a declassification authority, I
have determined that certain classified portions of the document
addressed by this Declaration continue to meet prescribed
classification requirements at this time.13 I have also determined
that the public interest in this material does not outweigh the
damage to national security that might reasonably be expected
from disclosure pursuant to EO 12065, § 3-303.14 Accordingly,
the portions of this document withheld pursuant to EO 12065
are exempt under 5 U.S.C. 552(b)(1).

(8) 1In parag;aph (20) of this Declaration will be found
a description of the document and the withheld portions of the
document. These portions are itemized and inde;ed to the

approbriate classification regquirement category of EO 12065,

13 go 12065, § 3-302. "When information is reviewed
for declassification pursuant to this Order or the Freedom
of Information Act, it shall be declassified unless the
declassification authority established pursuant to §3-1
determines that the information continues to meet the
classification requirements prescribed in § 1-3 despite
the passing of time."” :

14 d., § 3-303. "It is presumed that information
which continues to meet the classification requirements in
§ 1-3 requires continued protection. ‘In some cases, however,
the need to protect such information may_be outweighed by the.
public interest in disclosure of the informatior, and ‘in
these cases the information should be declassified. When
such questions arise, they shall be referred to the agency
head, a senior agency official with responsibility for
processing Freedom of Information Act reguests or Mandatory
Review requests under this Order, an official with Top Secret
classification authority, or the Archivist of the United
tates in the case of material covered in § 3-503. That
official will determine whether the public interest in
disclosure outweights the damage to national security that .. . _

might reasonably be expected from disclosure,” and

28 CFR 17.37(b). Balancing test. "When determining
whether the public interest in disclosure outweighs the damage
to the national security that might be reasonably expected
from disclosure, the head of the Office, Board, Division or
Bureau concerned should consider whether there exist any
special circumstances so that the disclosure of the information
would result in identifiable and significant benefit to the.
public. Such could include: (1) Savings of human life;

(2) Avoidance of hostilities between sovereign powers; and
{3) Accurate and appropriate public analysis of issues of
national importance.” E
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5 u.s.C. 552(b)(1), and to provisions of the Freedom of

§ 1-30

=2
(

7

Information Act 5 U.S.C. 552(b)(7)(C) and (7)(D). The contents

of these portions have been correlated to paragraphs (9) through
(19), infra. These paragraphs describe the damage to the national
security that could reasonably be expected to result from
unauthorized disclosure of that particular category of classified

information, or describe the unwarranted invasion of personal

privacy or loss of a non-national security source which would

result from the disclosure of certain declassified information.

ml.’

In my judgment, any further specificity in the descriptions given fad o

‘.4/,, 5

. sy g
Jin pagagraph (20) would reveal the very information that must be &ﬂkﬁJJL'
kept.secret in the interest of the security of the United States, d&)lﬁiﬁ-*
I

or would constitute an unwarranted invasion of personal privacy

or reveal the identity of a source. Tt o -

DEFINITION AND CONSEQUENCE OF DISCLOSURE OF INFORMATION
CONCERNING INTELLIGENCE SOURCES

(9) EO 12065, § 1-301, (c), recognizes that information .

concerning intelligence sources is cI?sSifiab;eLp;oyiaeq;__‘;:A

that an original classification authozity_deéérﬁihéﬁ‘£ha£

the disclosuré of this information could reasonably be -

expected to cause at least identifiable damage to the national .
R&N security. I have considered information concerning intelligehce
AAKN“ ~ sources to mean information that could :?vea;!or_;dgntify a

o thene

ahdﬂh\ present, past or prospective live source of information in the

ST
dﬂuﬁ“ ° foreign intelligence or foreign counterintelligence area.

G

Jg}' h sources can result in damage to the national security in :

ﬂMb (10) Disclosure of information concerning intelligence

@uqib several ways. Intelligence source information generally
VD : S .
v& : consists not only of information reported by the source, but .
specific and descriptive data about the source. This data

about the source may involve not only the source's true name

W
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or alias, but other background information as well. ﬂk)bw“

iz

result in termination of the source; discontinuance of the o

(11) Exposure of an intelligence source's identity can

source's services; exposure of other ongoing intelligence
gathering activities; modification or cancellation of future
intelligence gathering activities; permitting hostile entities
to evaluate the number and objectives of intelligence sources
targeted against them, and take appropriate countermeasures;
and an overall chilling effect on the climate of cooperative-

ness with respect to intelligence sources, both current and

_prOspective, not willing to risk the probabilit} of exposure

with its potential effect of loss of life, jobs, friends,
status, etc., all of which may reasonably be expected to hamper
intelligence collectlon ab111ty and result in identifiable :f

L. dde

damage to the natlonal security.
M/y\.\/-)
(12) Disclosure of even the seemingly innocuous tw

information reported by an intelligence source can~1ead-to
exposure of the source's identity. Informatlon prov1ded by

an intelligence source is often of a unlque" character. For

example, the source S report may contaln detalls obtalned from
a one-on-one conversation between the sou*ce and another

individual. It may relate to facts known to only a small

group of 1ndlv1duals of whlch the source-ls a member: It may

be of such detail that it plnp01nts a crltlcal tlme frame.or

reflects a particular vantage point fron whlch the source was

reporting; The scurce's re;ort may have been furnlshed in

such a manner so as to reveal a reporting style peculiar to the kw;“?d“\g
source. An intelligence analyst can take this type of information QNhﬁxg :
and combine it with facts already in his possession to identify

the source. .

(13) As the investigations regarding foretqn'intelligence

and foreign counterintelligence in the United States are among
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“
the most important missions of the FBI, I have classified this ! Ko
dwwi//
material at the "Secret" level. The type of damage discussed 0 ‘,Jﬂw@~
bﬂ/ v
in paragraphs (10), (11) and (12) would, in these 1nvestlga*10ns,P qurvb :
cause serious damage to the national security in my judgment. Ayulw " ;
fl s AT
The risks undertaken by such intelligence sources are much [vav Z/V“A/?
greater than in other national security investigations and, }LLﬂLL

aCCOtdiDQIYr\iE_}E_EEEE.EQ:SLEiEE&EEEE_tO recrult and_ maintain t“%va

them. Therefore, the exposure of any of the sources in this NJT%W

e}

area could effectively destroy the ability to obtain further
!

sourcese.

DEFINITION AND CONSEQUENCE OF DISCLOSURE OF
7 INFORMATION CONCERNING FOREIGN RELATIONS

/Mf(ﬁfi’ =
(14) Information that concerns the forelgn relat*ons AL

or foreign act1v1t1es of the Unlted States is that 1nformat10n
which pertains to actlons taken by the Unlted States for the

purpcse of obtaining intelligence 1nformat10n about or from

a foreign country, group or individual, or actions on the part

of the United States in support of a forelgn government, group . E

or individual. Also included in thls category is 1nformat10n

pertaining to planned or actual act1v1t1es of the United States,
the objective of whlch is to further natlonal forelgn pollcy %

goals; and where these activities were concelved and carried

out in such a manner so as to conceal or avoid public acknowledg-

ment of the role of the United States.
(15) The unauthorized disclosure of information concerning
foreign relations or foreign activitiesvof the United States can
reasonably be expected to: . -
(a) Lead to foreign diplomatic, economic
or military retaliation against the
United States,

(b) Identify the target, scope and time frame




(‘_p/\
Lo
}
B

N

security.
(16)
during my review of the materlal falling within the scope of

piaintiff's bequest.

resulting

(c)

(d)

(e)

=11-

of intelligence gathering activities of the
United States in or about a foreign country
resulting in the curtailment or cessation
of these activities,

Enable hostile entities to assess

United States intelligence gathering
activities in or- about a foreign country
and devise countermeasures against

these activities,

Compromise cooperative foreign sources,
jeopardize their safety and curtail the
flow of;inﬁormation from these sources,

Endanger citizens of the United States who

might be residing or traveling in the foreign

country involved,

in at least identifiable damage to the natlona¢

I was cognizant of the factors discussed above

I have sought to apply cla551f1catlon to

the materlal strlctly in keeplng w1th the spirit of the FOIA,

so as to release as much 1nformat10n as p0551ble,

while at the

same time prevent damage to the national securlty through dis=-

closure of information. Where portions of the document

addressed by this affldaVlt were reasonably segregable and

could be released w1thout dlsc1051ng c1a551f1ed 1nformatﬂon,

endeavored to do so. Often times, however, I found it

necessar

y and prudent to withhold from disclosure entire

paragraphs of the document. In my judgment, to have done

otherw

information,

to damage national security.

ise would have resulted’ in therreleese of classified

I

the disclosure of which could reasonably be expected

Accordingly, such information is

‘ %
\ow

o
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withheld pursuant to 5 U.S.C. 552(b)(1). ILL’X’ Y
l/‘\ ﬂ{/ i

(17) As a result of this review, the determination also'
_the determinhakion ©:

was made that certaln portions of the subject document no
: s

longer requlre cla551f1cat10n. T determined that certain

info:matlon contained therein should continue to be withheld , M
pursuant to 5 U.S.C. 552(b)(7)(C) and (7)(D). Disclosure yw”rdwﬂ “;L
thereof would constitute an unwarranted invasion of the \\1 U'
personal privacy of Dr. Martin Luther King, Jr.'s family and \ Huy« W%/
reveal the identity of ureau confidential source. Plaintiff

was so advised by letter dated October 14, l981,_and non-exempt

information was released to him. [A true copy of this letter

is attached as Exhibit A.)

APPLICATION OF
EXEMPTIONS 7C AND 7D OF THE FOIA

(18) 5 U.S.C. 552(b)(7)(C) exempts from mandatory disclbsure
information contained in investigatory files compiled for law
enforcement buiposes, the disclosure of which would constitute

an unwarranted invasion 6f personal privacy. '

. In this case, Exemption 7C was asserted to protect matters

of a deeply persoﬁal hatuie which are unrelated to the functioning
of the professional or occupational responsibilities of the
individuals. Tt is not the type of inforﬁatidn contained in

any public recokds of which Defendant is aware. In no case

is the public benefit from disclosure of the information being
withheld greater than the right of the individuals or their
families to protection from unwarfanted invasions of personal
privacy. The potential harm to an individual or his family
includes unnecessary and unfounded public éttention, harassment,
criticism and embarrassment resulting from the disclosure of
intimate personal matters, or from derogatory inferences of a

comparable magnitude which could be drawn frcm the information.
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The withheld iﬂformation was obtained from FBI investi-
gatory files and provided to the Criminal Section of the Civil
Rights Division for use during its,EEXEEE_SE_EQEilﬂiEEEEJS
"investigation of the King assassination. The Bureau files

v —
were created for the purpose of investigating the murder of

Dr. King, clearly a law enforcement function. 45 Fed. Reg. 2198
(Jan. 10, 1980). The subject document created by the Criminal
Section duriné its review of the Bureau's investigation was %
plainly for law enforcement purposes, since the Attorney :
General had directed Civil Rights Division Assistant Attorney

General Pottinger specifically to determine (1).whether the

“FBI mﬁght have been responsible in some way for Dr. King's

deatg and (2) whether actions by the FBI might have had any

other adverse effect on Dr. King. The Attorney General

requested from Assistant Atté}ney Genéfﬁl’Péltiﬁaerfrecommen—
d;tions as to whether or not the investigatioﬁ of the assassi-
nation of Dr. King should be reopened.

(19) 5 U.S.C. 552(b)(7)(D) exempts from mandatory
release information contained in investigatory records compiled
for law enforcement purposés; the disclosure of which would T
reveal the identity of a confidential source. k- Pi»u&uk‘

This Exemption protects both the identity of the source and’
information which might reasonably lead to the disclosure thereof.

Sources can be paid informants or simply concerned citizens who a“JD‘
pe .

. ; . . AR
give information to law enforcement agencies. A person who l w\

—

furnishes information to an investigatory agéncy does so with
the implied or express promise that at least his identity /A4$€;
will be held in confidence. In some instances, that promise
extends to the actual information provided as well. It would

hinder a law enfcrcement agency in obtaining access to needed

—

Owj * information if sources thought that their identiti ould be

§yaON%bavailable if sought under the Freedom of Information Act. 1In

=

e R T T T T R T R T TR T T TR T e S A T I R S







