Dear nr. Shea, 3 : 5/15/81

I read your Beclaration in C.A. £1-002% and that of Fs Henry Habicht II when I was

in the hgaital, rogovoring frow the mbdst recent émergency arterial surgery., it was a

" depressing experience. While I had felt, wiph fhé assurances that had been provided, that
even of it had required 1981 litigation to obtai@ any compliance with my 1977 reqpest, it
would be complied with, reading these declabatio@{ and related papers does not justify
that optimisme They are evasive, and records that clearly must exist remain withheld and
not in any way accounted fore K

In Paragraph 2 ypu state that your aeclarati‘on concerns only exemptions other than
(b)(1) and that "classified infomaation o o o will be addressed by the Declaration of
lMr. Habichto" This is precisely what he states in his Paragraph 2,that SEIEEEEEEREE

SIS "y affidavit concerns only information classified and withheld
fromf:disclosure pursuant to 5 U.S.C. 552(b)(4)."

Betueen the two of you you succeed: in representing that Mr, Habiéht addresses all »
information withheld under (b)(1). This is not true, and if you read his Declaration
closcly and wmfuse to get lost in his chest-thumping, he is carefulng restrigt this with
different language. lle really says that he addresses only what b designated as
Document 33,

In order to further the deceptjongnd misreprescntation = and if not intendeg,where
is th Juatification for the withholding of other classified information in this case in
his declaration = he forgets about his limitation to Document 3% nu runs off at considerable
length with more @general representations, like, "Prior to the preparation of this effidavit,
I presonally examined the classified information falling within the scope of plaintiff's
FOIA requests o o" If Hé'did”hﬁt“fﬁféﬁd to give the false impression that he had edamined
~8d1 withheld classified information he would have said no more than that he had read
Docum:nt 33, .

{?e thersafter continues to ppout the standard boilerplate, quoting at greéf length
from éucﬂ things as the executive ordeg wkthogjni??wing what he cannot show, the pertinence
of all the quotations and imputed dire consel@ea of not withholdinge

He boasts agbout his judgemen is status as an originalk Top Secret classification

~authority and élaims to have.determined that disclosure of what is withheld "reasonably
could be expected to cause at least identifiable damage to the national security," but

@k his ovn description of his qualificatiomuﬁnd time on the job makes it clear without
possibility of doubt that if he had undertaken to do nothing other thgg?%hat the Debartment
alone has disclosed in this case he was not on the job long enough to read those recordse

.s*ﬂipped of tﬁﬁi{bﬁrbiage and false pretenses this newborn Tep Secret Classification

Authority may actually be claiming perpetual national security status for what was all
over the front pages oi’' the New York Times and the Washington Post and disclosed, with



affirnationdl uivviwn Th TW"‘

the Departmenti's as@}ntt’ by‘ Congressional conuni‘Eees.

The characterizations of verbiage and false pretense are not rhetorical, as exami-
nation of the Habicht Declaration at this point establishese. Where he refers to indef§-
nate hazard to the nation's security unless the information is not withheld until some
unspecified time far into the future, h: has less than o sentomce of text, But he has
almost two full pages of single-spaced footnaI;- In his footnote{:e does not pretend

of that part of
CFR Part 17 on the duration of classificatione ﬁ% is careful not to make a specific
claim to the applicability of any portion of the CFR or, on the next bpage, where he
quotes all of EO 12065 on "pkohibitions, to the applicability of any of the seven
sect:.ons quote§ in full, .,

On these two pages, in fact Habicht has only seven lines of t.xte The rema::.nder-rw-—'
consists of the boilerplated footnotes, all Stngle spacede

Based, allegedfﬁ on his #capacityas a declassification authority," Habich}/claims

to quoje provisions he claims ate or may bgapplicable. He quotes al

that what he withholds continues "to meet prescrib@d classification requirement n. He
adds that the public interest "does not outweight the damage to national security that
might reasonably be expected from disclosure." But he still ‘fails to claim that any
part of what he: rubberstumps the withholding of has not been discloseds aud other
portions of what remains disclosed in this instant muse are disclosede
There is nothing in Habicht's Declarawon to establish his competence to make such
Jjudgementse He ig a designated. authmty. But he also is new on the job and there
simply is no way in which l'be coulv.lwh;vyobtamed the information required for any such
un Dasoless
Vithin my not inconsiderable experience, however, such sweeping and «ieEijk jsmslines
claims are a major cause of unnecessarily prolonged FOIA litigationé particularly where
what can be embarrassing to officialdom is concernede
There appears to be nothing abouf which Habicht is not willing to prate under oath
and wo'th the knowledge that the prosecutor will not prosecute himself. An example is
his Paragraph 10, where this.newborl,/ anthority pretends to lecture the Court and me:
"Exposure. of an intelligence source's identity can résult in the termination of the

“source, discontinuance of the source's services, &posure of ongoing intelligence gathering

activities" and many other unimaginable horrc{s end dangers to the security of the nation.
To soy nothing of boons to supposedly enemy intelligence servicese 411 this in 1981,
when Yr, King was assassinated in 1968, and the withheld inforuation is even earlier?
411 of this with the pretense that all sources are live and continuing sources, whereas
all cannot be and some of the sources used in this mattgr were electronic and not in
any way included within Habicht's pretenses of only human sources. (Those, of course,

were terminated more than a decade agh, and NOT from "exposure of (\the) intelligence
gource's identity."



Consistent with llabicht's pretense of having e.amindd all information withheld as
classified he pretends to have sought to make makimum possible disclosure, a cute way
of eeferring to @B vithholding: "I have sought to upply classification to the material
strictly in keeping with the spitit of the FOIA, so as to release as much information
(s possible, while at the same time prevent damage to the Mational securityeee"(Page 9)

Habicht pretends what is nbw without doubt clear}y established as untrue, that the
FBI's operations against Dr. King were a "foreign intclligence investigation." (Page 10)

(Habicht dois not attachg the record to his Doclaration. it is not inclided with
your letter of February 3, 1981 to Mr. Lesar, which actually e;lds with the preceeding
number, 1t is beyond my present capability to make any farther search for whatever
Habicht may have disclosed. tf indeed he disclosed anything not previously disclosed. )

In your Declaration the;'e is inaccurac;; and incoiipletcnesse While if pretends to
provide th: history of this litigation, it fails to do so in mat®rial ways.

This is one of several requests made necessary by the Department's stonewalling.

If it does not end at some point in the not distant future, stillf more litigation will
be required to obtain the withhelld inl'ormation that was requested.

Mre Ford's letter of 4/1/81 {1}: Exhibit C, cetmtributes to the misrepresentations
and is pdrtinent. It states * Office or ¥rofessional ﬁesponsibilit'f OPR)
recprds "were not initially processed for release, in the belief they did not fall
within the scope of any pending request by Mr, Weisberg and on the assumption they would
be of no interest to hime" This aséwuption ignores the specific items of my requests
litigated in C.he 75-1996 that pertain' to all re-investigations, of which that by the
OPR was but one of several.

Other I‘tems of my C.he T5=1996 requests pertain to re_cords still not provided and
of the offices of the Aftorney Ueneral and his Deputy. It is because those records were
and enain withehld that I had to file the rcquests involved in this instant cause, in
which the records still have not been providede

Your explanation about the nature of the records kept and not kept in th@e two
oftices (Pgmagraph 4, pages 2 and %) omits any reference to the supposed searches already
mgde in the regular files’ not those kept in those ofiices. Because my prior requests

~inclimde what is filed elsewhere, the thrust of this paragraph can be to mislead because
.wio not refer to the prior requests and litigation and failure to provide the information.
sewrdes wva . ) )
M made and attested to. The reason is apparent: the}lnformatlon sought
is embarrassing to the Department. I will address this belowe

What your declur.tion does not state and should be ap arent is tiwd the pertincnt
records that are not provided, il they are not in thc files of the two offices, should be
in the regular files - which have not yet been searched in response to any requeste

On page 3 you refer to the oupp{,ﬁed natuze and ewtent of thg}“OPR investigation and to
Lesar V. Dem rtment of Justice. (Mre L’e.;dr filed that suit in his name because of my



health. The first arterial —bloclcagé had just been diagnosed.) This pre-OFR
inveqtlgatlon was by the Civil RightS Division (CRD), Unlqﬁl,your description, one of
limitation to the FBI's "investigation of the assassination of Dr. King," the re-
investig%tions included the FBI's campaign to ruin Dr. King. (This also appears to be the
subjoct matter of the records involved in the Habicht ﬁecluration.)

One of the real problems with this and this formulation is the little-known fact
that the FBI never investigated the assassinatione wben thefle was complaint ahout the
inadequacies of the investigation, the FBI defended itself by the statement that it had
not investigated the crime and that it had merely conductezga fugitive investigation in

this, although the
record is included among those supposedly examined, /ghe FPSTHQ MURKIN flle.This, of
course, characterizes @ subsequent mquinesé(IIf&MLLd/«? .&Md/f/”{flﬂf ?
upheld the claims to (b)(1) and (7)(C).

search of James Earl Hay. The re-investigations did not

You state that in the LB case ?ho cour
This ignores much too muche

Some: ol what is withheld is included in my ap eals, whicﬁ*g;::ggrlier and which to
this day yqQu have ignored. Those ap:-eals are not within the,lggg;knse nd are within my
litigationM 1ot bifore the Legar courts.

Some of what was withheld was public domain, despite the (b)(1) and (7)(C) claims, e
#m those made to withhold the name of Stanley Yevison. He has since died, there never
was any basis flor the withholdingy therc was disclbsure in several Congressional investi-
gationbOand there even was the extensively publicized WBC-TV so-called "docudramg" on
Dr. Ring in which Lev1s:on 13 the virtual hero. There also has bien considerable disclosure
by the Department, 1nclud1ng soue ol the ¢ urvelllances.L not }Jimited to
electronic survelllances,)

Even if the 1977 conclusions ol the Lesar court are justified, as it can be argued
they were nof; even if those judgements had not been influenced by false Swearing by the
Department, as I am quite prepared to prove they were, with proofs oi the falsd swearing;
there remains the fact that what was true four years earlier is not true now and what was
disclosed in those four years is totally ignored in your Declaratione Need I remind you

of the House Select Committee on Assassinations, for example? It fiollowed and its Report

" and other publication followed the “esar requeste

There is evasiveness in yoé:k at:achpoﬁts, for example Exhibit H, the Declaration
of Fredertkk D, lless fof the Crininal Dld*éiGn. He attests that three withheld records
are within (b)55), as deliberative records. WhatMidoes not state is that other records
of that precise description, recommendations pertaining to the re-investigations, have
been disclosed; and that as a maéfer of administrative descrétion they cannot be released.

There is considerable public interest, much more since the end of the House investi-
gation, in the nature of the investigation :nd how the agencies of government functioned.



oy

The r8quest is not fairly described in your Paragraph 4, cited above. You‘refeg\to
records physiceally in the offices oi’ the G and DAG, but this limitation does not appear
in my rqquest§ your E}dlibi‘tS‘A{ and Be ’WWoz'd.s used are " originated by" aMd were "ever
in the possession of" the offices, as well as those stored there., Clearly the requests
include such recordg,wherever they may now be, ag long ad they can be identified and
searched for, which have not been done yete /J" M["m:/f "’ "4“‘(‘3 L 7L ﬂ'ﬁc%ﬂ&

There are other at least questionable statcments in your ﬁeclaration. Some is typical
¥ bdilerplate and just isn't true. For example, on puge 10, fhut always "A person who
furni:hes information to an!vaestigatory agency does so with the implied or express
promise that at least his identity will be held in confidences" Where there is an @xpress
promise the I'SI's rccords always rocord at, as they also do if siich a request is nadee
However, with regard to the implied promise, thi: is not turee If it vere there would
Mever be witnesses. Often it is unders?ood that the sourceg is to be a witnesse With
regard to the similur‘n se, which preceeds FOIA, J. Edgar Hoover held to the contrary
and ordered that these names not be withheld in the Warren Commission recordse In that
same case, qccording to a Uriminai’ Division record I saw for the first t'm% two days ago,
when the Department asked then Dallas Folice Chief Jesse Curry about theddisclosure of
the vast number of records he had provided, his reply was that full disclosure would not
in any way interfére with the operation of his departmente

There id a separate and legitimatc quéstion of confidentiality, but it is not
addressed by sweeping, conclusory and factually inaccurate statements® like yours that .
I quote abovees A}l sources are not con:idential and all human sources do not expectl1ﬂdtduﬂh
confidentialitye

faragraph you state what I correct above, what is not tmme, that

Lower in the same
"The Bureau files were created for 1Ae purpose of in¥f:stigating the murder of Dr, King,
glearly a law wnforcement functione" The FBI never conducted any other than a figitive
investigation, as it states in its own internal records,

Likeéé?se, all the OPR's records were not compiled for law enforcement purposese.
You quote only two of the AG's bharges.

On page 14 gnd elsewhere you refer to what was withheld as ourside scope and here

' is described as pertining solely to the assassinatjon of President Kennedy. These are

records pertaining to the House committee, which was charged with looking into both
assassination. In- that sense it may be that no such distinction can be made when one is
examining hgto the comuittee's or the Department's functioninge Houever, what is clear
is that all such information is within other of my rcquests that are withhout compliances
If you faced any deadlines in preparing ymnmaeclaration and providing records, that

deadline has passed and good faith calls for the production oi those records that are
locatedand are known to be within my requests that you have been ignoring for years.



You have not provided these rccords and you have not inforg@.éd ne that with t@ir
havin,: been locatedn which means no search is now required, they will now be disclosed,

And might it not have been informative tq the éourt if you had not withheld the
fact that these withheld records are within other of my requests that lack compliance?

There is information of sigmificance and consmdcrable historical importance that
was in the possession ol the AG and DAG, whether or not now filed in those offices. Lt
is of a nature that indicates it should still exist.—It is historical-case information and
is not subject to automatic @estruction. )

Vhile it is alleged that the I'BI's involvement in thé King assassination was at the
ord®r of the Attorney u-enertal s 1t has not been able to produce any such directive. It is
not able to claim any attthorization, from any lesser source, until some time after it
had involved itself, which in plain English mea.ns1 siezed the case ani used the lcoals
as its fronte Any authorization certainly should exist,and if there was no such authori-

zation , is it possible that the many éubsequent investigations werdgotherthan whitewashfbs

if those eminent lawyers did not seck and come up with such authorization} U\a/U'fnfﬂq [t‘ié' { o«

AG Clark made a public statement the day after the assassination in which he
represented there was no conspiracy, that Ray, thewu not ide‘ntified with his correct name,
wast a lone agsasgille P[r. Clark then mas accompanied by lire. HYover's expert press manie
pulator, Cartha DeLoach. There is no source available to the AG for any such information

other than the FBD, There also was considerable and negative reaction to this unjustified

public statement by the AGe It appears unlikely that thereis is nowhere any pertinent recorde

Particularly when the FBI itself filed a conspiracy charge against fay, as Galt, within
a few ,daysé { did not drop that charge for years after ‘“ay's guilty plea and Eentencing.)
With regard to that guilty plea, the Department and others leaked their heuds off.
In 1971 T published some of what they disclosed. In 1973 I learned more, as Ray's investi-
gator and during the evidentiary hearing in ﬁz Ve Roge mi federal district court
in iiiemphis. The Department, includihg the AG and DAGy were involved, with the ﬁng family
andmassociates, in the guilty plea negotiations, if what dctually came to pass an be
called the end product of negotiatione. There was considerable adverse comment on such a

case being settled without any trial at all, without any of the claimed evidence being

" tested under cross examination and in public, the traditional, American waye Ll/metu.m

for pleading guilty Ray was awarded the maximum possible sntence, as the judge himself
later stated in public, when he claimed to have made a pood deal becausc Ray could have
been acquited after triale ( It then also was improper for the judge to be involved in
guilty plea negotiations, according to the standards of the baz:) drafted by the man who
is now Ché{f Jugtice of the Uni ted States.) My requecsts litigated in Ceod. T75=1997 are

specific in seeldng all informatiOn pertaining to the guilty pleae. also seekg records
pertaining to tliose involved in foisting off this "deal" which guarantg@ed “ay the lo&@'e/‘1 st



;,M"W% then possiblee

What makes this even more dubious is that when copuing a plea wasgs first presented
to Ray, by the counsel he had before he got ercy Foreman (or vice versa ‘-\ee' for a
z)-year sentence. Ray rcjected it outright and did ndbt aL‘lthOI'iZe the Arthur Haneses to
make 'ma deal or ncgotiate any. The Haneses testilied in the evidentiary hearing that
if Ray had asked their advice, they .would have advised him to reject the deal and stand
trial. Percy Foreman "negotiated" the YY=year deal with tho Jjhdgeeo

But as totsfimbn.y and public Stitemcents make clcar, all was in as.ociation with the

epartment and its top oflicialse

They, meanwhilc, had virtually no case to +ake to court against fay and if their
extradition alone had been subjectcd to close scrutiny, the prospects for embarrassment
vere considerable,

There was no witness who could or did place Ray at or near the scene of the crime, M
even in lemphis or the State of 'len.neusee, for the two hours before the crime. The only
witness who ever placed him within the cify or state was, at the time of the extradition,
in a mental hospitals To get Ray ectradicted the Yepartment go\c\u( Charles Quitman
Stephens, an alcoholic with a long criminal record, to pretend to having identified “ay
as a man he claimed to have seen two hours before the crinee How“’ver, what the Department
withheld is the fact that long before thegextradition proceeding, two weeks after the
crine, when Stephens was shows a photog rz/ph of Ray he gsthted unequivocally that Ray was
not thgman he'd seene

(One of those countless appeals on which you have not acted pertains to this and the
FBI's continued withholding of the original records of its interviews of Stephens.)

The FBI was never able to tiéZT;hé alleged death r'j.fle with the remnm;r of bullet
reizoved irom ﬁr. King's bodyy it claims it did not test fire the rifle (although HSCA claims
to have rotten the test=fired .spec;uuens), and no De partment lawyer ever had or posed any
que.,tlonu, not even when so charged by the AG? 1/2( is not only the FBI that can be embarrasse¢
by the J_n:f‘ ormation I sought and still seeke The guilty plea and subsequent so-called
investigations arc among the areas of potential embarrassment that are also incLuded within
ny earlier requesta dnd litigation, in C.h. 75-1996, IN ii_no search was made and now you
.claim no more ﬁmn that the withheld information is not filed in the offices mentioned in
ny compliant, which is not limited to what is prosentely in those officess

For half a decadc the Department has been boasting in public that it# was going to
make all public it took the so-called hangout road, all the while doing all it dared
try to withhold what is pertinent and what I soughte Lt has not yet searched in Besponse
to my 1975 and earlier requestsj it insisted on loading all the junk j_r%its MURKIN file
on me under the false pretense that this would constitute compliance, to which I then and
3ince objected strongly; and when I have not done so it has regularly claimed ln Codo 5=



1996 that I have expanded my requests, megnmhile, as in this instant cause, not conplying
with other and pertincnt requests 1 am forced to file in a to now vain &fort to obtain
the inforuation first requested more than a decade agoe

The Depattment, whose employecs are imuune from any oftfense comuifted in any FOIA
matier, has cruate. a g%i&%%%ﬁ“whcre a requester of infornation the Department does not
want to disclose inces a chfoice between permanent non=compliance and permanent litigotione
dhile the Department is not concerned about the great costs it thus ceeates, for other
purposes it complainu about the cost of FOIA, without regard to the major portion of
those co. ﬁudt b 3ukab 5 non-couplicnce with FOIA ratherthan compliance with ite

Your declaration does not state that the information I seck is not availabde }t does
not even pretend to a gdod-faith scarche 411 it claims is that the inforuation is not
now physically ia either office, uhich is meaningless,rrwespemssmax 1f the ﬁepartment's
intent was to comply, I do not se why you provided any ﬁeclaration prior to haking the
required searchesy, which arc not limited to those ofricés.

D beli ve the intent hot to comply, a general stonewalling intent with regard to
me, is clearly reflected by the withholding of records that, vhether or not pertinent in
this case, clearly are within otherad ignored equestsof which you know, reques 81%§E§§ﬂg
by appeals on which you have not actede

Of course, I rcget it all very puche And appeal the denials,

Sincerely,

(/L /\_/\/\
Harold We

isberg



