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ISSUES PRESENTED FOR R&VI=W 
  

Did the District Court err in giving binding precedential effect to the 

vacated vuly 12, 1978 order in Fensterwald v, C.I.A. ? 

Did the District Court err in dismissing plaintiff's case for lack of subject _ 

matter jurisdiction ? 

Was it error for the District Court to have blocked plaintiff's attempt at 

discovery ? 

Did the defendants meet their burden of showing there were no reasonably 

segregable portions given the circumstances of this case ? 

Was it error for the District Court not to have erauted plaintiff's motion 

for in camera inspection given the circumstances of this case ? 

Did the District Court give excessive weight to the defendants" affidavits ? 

This case has not been before any court other than the district court 

-pelow. ( Allen v. C.I.A. , Stansfield Turner, Civil Action No. 76-1743, 

(D.D.C. 1978)) Appellant is aware of certain FOIA suits filed by Mr. 

Harold Weisberg and Mr, James Lesar in the District of Colunbia District 

Court 4 is not aware whether they involve the same issues as the case 

at bar.



STATEMENT OF. THE. CASE 

This case arose under the Freedom of Information Act, 5 U.8.¢, 8552, On Sept- 

ember 18, 1978 plaintiff filed his complaint in the U.S. District Court for the 

District of Columbia seeking to enjoin ebdeudeate: Leon withholding the docu- 

ment denominated by them as item number 509-803. Defendants answered on Oct- 

ober 19, Plaintiff served the defendants with interrogatories on November 8 

and the following December 8 defendants moved for a protective order. At the 

January 3, 1979 status call, the Honorable John Lewis Smith nestime, a pro- 

tective order was granted, On the same day plaintafe filed .a motion to vacate 

the protective order. Six days later, on Tamacey 9, defendants filed a motion 

to dismiss pursuant to 12(b) (4) of the Federal ules of Civil Procedure, alleging 

lack of subject matter jurisdiction. Oral argument was heard on ihe motion 

the following day. On January 12, defendants motion Was granted, Plaintiff then 

filed a motion for reconsideration on January 24 and a motion for in camera 

inspection with the assistance of a classification expert on February 5. De- 

fendants opposition to the motion for reconsideration was filed February 7 

and on February 22 plaintiff's motion for reconsideration was denied. 

STATEMENT OF THE FACTS RELEVANT TO THE ISSUES PRESENTE! 

Plaintiff instituted this action to obtain a January 31, 196 C.I.A. rep- 

ort to the President's Commission on the Assassination of President Kennedy 

entitled “Information Developed by the C.I.A. on the Activity of Lee Harvey 

Oswald in Mexico City, 28 September - 3 October 1963". Plaintiff was negson= 

ably certain that the document he requested (C.I.A. item 509~803) wes sub- 

stantially identical to this report, 

On November 8, 1978 plaintiff served defendants a set of interrogatories 

consisting of ten questions (Appendix, pg. 1) concerning the documents at 

issue. On December 8, 1978 defendants moved for a protective order (Appendix



im 

pg. 3) claiming that the questions were irrelevant and that it would be © 

an undue burden and expense to respond to the interrogatories in light of 

their pending dispositive motion, At the January 3, i979 status call argu-- 

ment wes heard on the discovery dispute. Defendants counsel first informed 

the court that he would be attending a meeting at the Department of Justice 

the following monday where possible defenses to this litigation would be 

discussed. (January 3 Transcript, pg. 2) Plaintiff then inquired about the 

status of the protective order, exroneously believing that the proposed or- 

der defendants has attached to their motion was genuine. The Court corrected 

plaintiff's mistaken belief, but then informed him that unless he had a 

"good reason", the protective order would be granted. (January 3 Transcript, 

ps. 4) The defendants then argued that the questions were either irrelevant 

or would be answered in their motion to dismiss. (Jan, 3 Transcript, pg. 7-8) 

Plaintiff then attempted to argue the relevancy of his questions, but before 

he had completed his erguments on this question, the Court decided to grant 

the protective order, When plaintiff informed the Court he had not completed 

his arguments, he was told that the Court was merely staying the matter until 

after the defendant counsel's meeting at the Department of Justice, (Jan. 3 

Transcript, pg. 11) Plaintiff immediately filed a motion to vacate the pro- 

tective order, specifying in some detail why the interrogatories were relax 

vant to the pertinent issues. The Court took no action on this motion before 

gronting defendants' motion to dismiss under 12(b)(1). 

Six days later. on January 9, 1979 defendants filed a motion to dismiss 

for lack of subject matter jurisdiction under Rule 12(d)(1) of the Federal 

Rules of Civil Procedure. Defendants argued that the document at issue was 

properly withheld under exemptions (b)(1), (b)(2) and (b)(3) of the Freedon



of Information Act, § U.S.C. 8552. (Appendix, pgs. 9-14) The defendants al- 

so urged the Gourt to follow the July 12, 1978 order of Judge John d, Sirica 

jn the case Fensterwald v. C.f.A., Civil Action No. 75-0897 (D.D.c. 1973) 

which granted the defendants partial summary judgnent for some 4,264 doc- 

uments, of which the report at issue was one. (See Appendix, vg. It) 

Plaintiff pointed out to the Court that the July 12 order relied on by 

the defendants was vacated by the issuing District Court sixteen days later, 

(Appendix, ps; 61) The defendants argued that the circumstances surrounding 

the Fensterwald case dictated that it be used as a itn sri 

They emphas sized tia after the issuance of the July 12 ordez grant 

jal summary judgment to the defendants and partial summary judgment to the 

plaintif? Fensterwald, the latter moved for a voluntary withdrawal with 

prejudice, In the same July 28 order where the Court vacated its order of 

July 12, it also granted plaintiff's motion to withdraw with prejudice. 
ce
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Defenda ants then moved to have Judge Sirica restore tha 

order favoring then (which included he document at issue) 

was réjected in the Court's order of September 18, 4978, (Avpendix, pg. 62) 

In support of their argument that the document at issue was oroperly with- 

held under exemptions (b)(1), (b)(2) and (b)(3) of the Act, defendants re- 

submitted a one paragraph description of the document which they had given 

‘judge Sirica in the Fensterwald case, (Appendix, PE. to) and supplemented 

it with affidavits from two C.I.A. officials, Information Review Officer 

Robert E. Owen and his predecessor Charles Briggs. In the former affidavit 

‘Mr. yen stated that he had TOP SEGRET classification authority and had 

+ 
determined that the document at issue was classified SUCRET pursuant to 

Fxecutive Order 12065, Mr Owen also incorporated by reference the affidavit
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of his predecessor Charles Briggs, which was submitted in the Fensterwald .- 

‘case, Uvprendisx, pg. 16,21) Mr. Briggs' affidavit dealt genevally with 

the 1, 26u documents involved in ‘the Fensterwald litigation and did not 

specifically mew eben the document in dispute, . 

The plaintiff pointed out that by the defendants’ own admission over 

one half of the substantive information in the document in question 1s 

already in the public domain. (Appendix, pg, 10) Defendants contended 

that this information was "inextricably mixed” with operational details 

which would compromise intelligence sources and methods if released. t 

(Ibid) Plaintiff countered with one of defendants own documents, which 

stated that the document at issue was written in a special way, so as to 

protect the agency’s sources and methods, (Appendix, pg. 75) He further 

dlemanestonstked how the defendants had been able to successfully delete 

operational details from previously released G.T.A. docunents, (Appendix, 

ps. 65, para. 10; pg. 76) and introduced evidence calling into’ questicn 

the credibility of the C.I.A. officials. relicd on by the defendants to 

establish the document's security classification, Plaintiff showed that in 

a previous Freedom of Information case, wnich involved the exact same sub- . 

ject matter as the document at issue, C.I.A. official Robert Owen had 

found certain material to be properly classified when in fact it hed been 

in the public domain for over five years, (Appendix, pgs. 65-66, para, Tig :. 

pgs. 77-76) Plaintiff also called into question the reliability of affiant 

Charles Briggs. (Appendix, pes°89--90) 

After the January 19, 1979 oral argument on defendant's motion to cdis-~ 

miss, the District Court granted defendants! notion two days later. (Appen- 

dix, pg. 87) The Court held that the document at issue had been found proper- 

ly withheld In the Fensterwald case, and presnmably invoked the doctrine of 

stare decisis, The Court further held that the document was properly class-



sf1ed and hence exempt under exemption (b)(1; of the Act, relying on the 

affidavit of C.T.A. official Robert Cwen ana noting that agency affidavits 

are entitled to substantial weight. (Ibid) The (»)(2) and (d)(3) claims 

of the defendants were not ruled on, 

Plaintife then moved for reconsideration (Appendix, Dg. 89) and addition- 

ally for in camera inspection with the assistance of a classification ex- 

pert. (Appendix, pgs- 89-92) Plaintiff contended that defendants had not 

met their burden of shoving there were no segregable portions under the 

circumstances described above and that in canera inspection should be 

granted to resolve this critical issue. (Appendix, pgs. 91-92) Gn Febru- 

ary 22, 1979 plaintiff's motion for reconsideration was denied. (Appendix, 

pg. 93)-



The District Court Erred in Dismissing Plaintiff's Suit For Lack of 
Subject Matter Jurisdicion 
  

The District Court dismissed plaintiff's suit for lack of subject mat-— 

ter jurisdiction, Federal Rules of Civil Procedure 12 (b)(1). (Appendix, 

Pg. 9,87) Yet clearly the District Court had and even exercised subject 

matter jurisdiction. The Freedom of Information Act, 5 U.S.C. 8552(a)(4#)(B) 

provides that: 

" On complaint, the district Court of the United States .... has juris- 
diction to enjoin the agency from withholding agency records and to order 

the production of any agency records improperly withheld from the complaintaint. 
in such a case the court shall determine the matter de novo, and may examine 
the contents of such agency records in camera to determine 
whether such records or any part thereof shall be withheld under any of the 

exemptions set forth in subsection (b) of this section, and the burden is 
on the agency to sustain its actions. (emphasis added) 

While the defendants did not elaborate on why a 12(b)(1) motion was 

proper under these circumstances, presumably their reasoning is that if 

the material is properly withheld the District Court has no power to 

order its release and therefore lacks subject matter jurisdiction. But 

theact itself and its legislative history make clear that jurisdiction is 

predicated on alleged wrongful withholding and not on the plaintiff actually 

proving that documents are improperly withheld, As noted above, the act 

provides that the appropriate district court is required to review de novo 

any agency determination and that in camera inspection may be granted to 

"determine whether such records or any part thereof shall be withheld." 

5 U.S.C. $552(a)(4)(B). Further confirmation that jurisdiction is pre- 

dicated on alleged wrongful withholding and not on the actual proof of 

such is found in the act's legislative history, As stated in the Senate 

na 
Report concerning the act prior to its revisions: "Subsection (c) con- 

tains a specific court remedy for any allezed wrongful withholding of 
 



  

of agency records by agency personnel.” (ervhasis added) 

Subject matter jurisdiction pertains to the “authority or competence 

(of a court) to hear and decide a case. 5 C. Wright and A, Miller, Federal 

  

Practice and Procedure 81350, pg. 543 (1969). Since the plaintiff proper- 

ly alleged wrongful withholding, the District Court clearly had subject 

matter jurisdiction to determine whether plaintiff's allegations were 

correct. In fact, the District Court exercised subject matter jurisdiction 

by holding that the document was ee withheld under (b)(1) and be- 

cause of a previous district enue decision, (Appendix, pg. 87) 

It further should be noted that there are two other compelling reasons 

. why Congress could not have intended Freedom of Information suits to be 

simply subject matter jurisdiction questions, The first involves the sett- 

led doctrine that the party who asserts subject matter jurisdiction mst 

prove it when challenged. 5 C, Wright and A. Miller, Federal Practice and 
  

Procedure §1350,-pg. 555 (1969) citing Thompson v. Gaskill, 315 U.S. Lb? 

62 S.Ct. 673, 86 L.Ed. 951 (1942); Gibbs v. Buck, 307 U.S. 66, 59 S.Ct. 

725, 83 L.Ed. 1111 (1939). If Freedom of Information cases are to be sub- 

ject matter jurisdiction questions, the result is to place on FOIA plain- 

tiffs the burdea of showing that the documents they seek are improverly 

withheld. This directly contradicts the explicit languege of the act 

which provides that the burden is on the agency to prove that any withheld 

documents are properly restrained, 5 U.S.C. 552(z)(4)(B) Furthermore, since 

subject matter jurisdiction is essentially a procedural defect, any Ttree- 

dom of information decision would be deprived of res judicata effect. A 

42(b)(41) motion is basically one in abatement and is not a decision on 

the merits, 5 C. Wright and A, Miller, Federal Practice and Procedure, 
  

81350, pg. 554 (1969) citing Tyler Cas Serv. Go. v. F.P.C., 104 U.S.App.D.C. 
 



184, 247 F.2d 590, cert. den. 355 U.S. 895.(1957). 

The difference between having a case dismissed for lack of subject matter 

jurisdiction and on a motion for summary judgment is more than just a nice 

procedural distinction. Under Rule 56 the moving party must show there 

is no genuine issue as to any material fact. In effect-the government's 

12(b)(1) motion is an attempt to obtain the best of both worlds, by de- 

priving the plaintiff of his summary judgment protections while ob- 

taining the precedential efféct of a trial on the merits. There is no 

reason for allowing, the defendants to escape their summary judgment 

burdens in this fashion. 

‘The District Court Erred in Giving Binding Precedential Effect to a Vacated 
Order , 
  

The District Court's ruling on defendant's motion to dismiss gave as a 

reason for granting that order the fact that a previous District Court 

had found the document at issue properly withheld from disclosure. (Appendix, 

ps. 87) Yet the decision relied on, Judge John J. Sirica's July 12, 1978 

  order in Fensterwald v. C.I.A.,Civil Action No. 75-0897 (D.D.C. 1978) was 

vacated by Judge Sirica 16 days after he issued it. (Appendix, pg. 61) 

The defendants efforts to have this vacated order reinstated were flatly 

rejected by the District Court in its order of September 19, 1978. (Appen- 

dix, pg.i62) The defendants did not appeal. These facts were pointed out to 

the court below in plaintiff's brief, (Appendix, pg. 68) and in oral argu- 

ment (January 9, 1979 Transcript, pg. 13) 

The doctrine of stere decisis, with its twin goals of "security" and 
   



"certainty" in the law (Black's Law platens, 1578 (4th Ed. 1951) citing 

tter Tail Power Co. v. Yon Bank, 72 N.D. 497, 8 N.W.2a 599,607 (18#2) ) 

requires that courts follow the prior decisions of equal or higher tri- 

bunals where the facts of the cases are substantially the same, Blacks, 

supra, 1578 citing Moore v, City of Albany, 98 N.Y. 396, 410 (1944). 

' But such a policy necessarily assumes that there is some decision to 

follow. Yet the effect of vacating an order is to make that order as if 

4% never existed, As noted in Corpus Juris Secundum: "where a judgment 
  

is vacated or set aside, it is as though no. judgment had ever been entered 

wo." 49 C.d.S. Judgments 8306 (1940). 

When Judge Sirica vacated his order involving the document at issue, 

he left no order for the District Court in this case to follow. There- 

fore it was error for the. court to have given it binding stare decisis 

effect, 

Defendants contend however, that certain facts surrounding the Fen- 

sterwald case dictate that Judge Sirica's vacated order be used as a 

preedent nevertheless. The pertinent facts are as follows: 

Plaintiff Fensterwald was seeking all of the C,I.A.*s files on the 

assassination of President Kennedy, a request which involved some 1,363 

documents. At plaintiff's suggestion Judge Sirica agreed to review 3...- 

in camera a "representative sample" of about 50 of the items sought. 

The document at issue was not examined, After conducting this inspection 

the Court, on July 12, 1978, awarded partial summary sudement ‘to the 

defendants as to all documents where they had claimed (v)(4), (b)(2),(») (3), 

(b)(5) or (b)(7)(D) exemptions, or any combination thereof, and partial 

summary judgment to the plaintiff as to all items where only (b)(é) or



(0)(7)(F) claims were made. (Appendix, pg. 54) On July 18, plaintiff moved 
for a voluntary withdrawal with prejudice, while at no time asking the 

court to vacate its dethey 12 order, Plaintiff Sinply believed that the 

documents he would receive would be of no use to him. (Appendix, pg. 56) 
Entirely on his own initiative Judge Sirica vacated the July 12 order 

which the Court in this case cited as precedent on July 28,., while at the 

Same time granting plaintiff Fensterwald's motion to Withdraw with pre- 

judice. (Appendix, pg. 61) The defendants then asked Judge Sirica to 
restore that part of the July 12 order favoring them so that the case 

might be used as a Precedent, but the Fensterwald court denied defend- 

ant’s motion on September 19, 1978, (Appendix, pg. 62) The defendants did 
not appeal this order. 

While Judge Sirica did not comment on — decided to vacate the 

July 12 order, it is a mistake to assume, as defendants seem to, that 

the District Court in no Way intended to vitiate its findings when it 

vacated the order. It is easy to see how Judge Sirica might have had sec- 

ond thoughts about a procedure which resulted in the indefinite withhold- 

ing of hundreds of documents which he had never seen, especially ona 

matter of such intense public interest as the assassination of President 

Remedy, 

It should also be noted that the Fensterwald case was decided under 

the classificatton standards: of former’ Exéeutive Order 11652-~ 1 OTE, 

(Fed. Reg. Vol. 37, No. 4) while the case at bar was decided under the 

nore stringent standards of Executive Order 12065 (Fed, Reg. Vol, 43 No, 

128) (See affidavit of C.I.A. official Robert Owen stating the standards 
of E.0. 12065 are more stringent. Appendix, pe. 17) These differing standards


