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SSUES PRESZINTED FOR RZVIEY

Did the District Court err in giving binding precedential effect to the

vacated July 12, 1978 order in Fensterwald v, C.I.A, ?

Did the District Court err in dismissing plaintiff's case for lack of subject _
matter jurisdiction ?

Has it error for the District Court to have blocked plaintiff’s attempt at
discovery 7

Did the defendants meet their burden of showing there were no reasonably
segregable portions given the circumstanceé of this case ?

Was it error for the District Court not to have grahted plaintiff's motion

for in camera inspection given the circumstances of this case ?

Did the District Court glve excessive weight to the defendants' affidavits ?

This case has not been before any court other than the district court

- below., ( Allen v. C.I.A. , Stansfield Turner, Civil Action No. 78-1743,

(D.D.C. 1978)) Appellant is aware of certain FOIA suits filed by MNr.
Harold Weisberg and Mr, James Lesar in the District of Columbia District
Court + is not aware whether they involve the same issues as the case

at bar.



STATFMENT OF. THE CASE

This case arose under the Freedon of Informatlon Act 5 U8, s §552 On Sept-
ember 18, 1978 plaintiff I}led his complaint in the U.S. District Court for the
District of Coluﬁbia seeking to enjoin défendantg from withholding the docu-
ment denominated by them as item number 509-303. Defendants answered on Oct-
oher 19. Plaintiff served the defendants with iﬁterrogatories on November 8
and the following December 8 defendants moved>for a. protective oxrder. At the
Januaxy 3, 1979 status call, the Honorable John Lewis Smith présiding, a pro-
tective order was granted, On the sane dafA“'alntlff filed 2 motion to vacate
the protective oxder. Six days later, on January 9, de;endants Tiled a motion
to disnmiss pursuant to 12(b)(1> of the Federal ﬁules of Civil Procedure, alleging
lack of subject matter jurisdiction. Oral argument was heaxd gn ﬁﬁe motion
the following day. On January 12, defendants motion was granted, Plaintiff then
filed a motion for reconsideration on january 2L and 2 motion for ig,camefa
inspection with the assistance of'a classification expert on Feobruary 5. De-
fendants opposition to the moiion For reconsideration was filed Fcbrﬁary 7

and on February 22 plaintiff's motlon for reconsideration was denied.

STATEMENT OF THE FACTS RELEVANT TO THE ISSUES PRESENTA!

Plaintiff instituted this action to obtain a January 31,71964 C.I.A, rep-
ort to the President’s Commission on the Avcasqlnatlon of President Kennedy
entitled “"Information Developed by the C.I.A. on the Activity of Lee Ha arvey
Oswald in Mexico City, 28 September - 3 October 1963". Plaintiff was reason;
ably certain that the document he requested (C.I.A. item 509-803) was sub-
étantially identical to this report,

On November -8, 1978 Plaintiff served defendants a set of interrogatories
conslsting of ten questions (Appendix, pg. 1) concerning the documents at

Issue. On December 8, 1978 defendants moved for a protective order (Appendix
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PE. 3) claiming that the questions were irrelevant and that it would be -
an undue burden and expense to respond to the‘interrogatories in light of
their pending disposi£iye motion. At the January 3, 1979 status call argu--
ment was heard on the discovery dispute. ﬁefendants counselnfirst informed
the court that he would be attending a meeting at the'Department of Justice
the following monday where possible defepses to this litigation would be
discussed. (January 3 Transcript, pg. 2) Plaintiff then inquired about the
status of the protective order, erroﬁeously,believing that the pr0posedro£—
der defendants has attached to their motion was genuine, The Court corrected
plaintiff’s mistaken belief, but then informed him that unless he had a
"good reason",the protective order would be granted. (January 3 Transcript,
pg. 4) The defendants then argued thai_the gquestions were either irrelevant
or would be answered in their motion tovdismiss. (Jan, 3 Transcript, pg. 7-8)
Plaintiff then attempted to argue the relevancy of his questions, but vefore
he had completed his arguments on this guestion, the Court decided to grant
the protective order. When plaiﬁ%iff informed the Court he had not completed
his arguments, he was told that the Court was merely staying the matter until
after the defendant counsel's meeting at the Department of Justice, (Jan, 3
Transcript, pg. 11) Plaintiff immediately filed a motion to vacate the pro-
tective order, specifying in some detall why the interrogatorieé Wwere iele-
vant to the pertinent issues; The Court took no action on this motion before
granting defendants' motion to dismiss under 12(b)(1).

Six days later. on January 9, 1979 defendants filed a motion to dismiss

for lack of subject matter jurisdiction under Rule 12(b)(1) of the Federal
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Rules of Civil Procedure. Defendants argued that the document at is

properly withheld under exemptions (b)(1), (b)(2) and (b)(3) of the Freedon



R

of Information Act, 5 U.S.C. B552. (Apperdix, pgs. 9-14) The defendants al-

50 urged the Court to follow the July 12, 1978 oxder of Judge John J, Sirica

-_,

in the case Fensteryald v, C.L,A., Civil Acticn Yo

. 75-0897 (D.D.C. 1978)

which granted the defendants partial summary Judgmpnu for some 1,284 doc-
uments, of which the report at issue was one. (See Appendix, Dg. 54)

Plaintiff pointed out to the Court that the Jily 12 order relied on by

the defendants was vacated by the issuing District Court sixtes ays later,
(Appendix, pg: 61) The defendants argned that the circumstances surrounding

the denbterwald case dictated thdt it be used as a vrecedent.nevertueless.
They emnphas i,ed that after the issuance of the July 12-order granting rart-
ial summary judgment to the defendants and partial summary Judgnent to the
plaintiff Fensterwald, the latter moved for a voluatary withdrawal with
prejudice, In the same July 28 order where the Court vacated its oxder of

July 12, it also granted plaintiff’'s motion to withdraw with prejudice.

DeLond snts then moved to have Judge Sirica restore that part of the July 12
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order favoring ihenm (which Jnc)uaed thg document at i ssue), bu
~was rejected in the Court's order of Septewber 18, 1978, (Appendix, pz. 62)
In support of their argument that the document at issue was oproperly with-
| held under exemptions (b)(1), (b)(2) and (b)(3) of the Act, defendants re-
submitted a one paragraph description of the document which they had given
judge Sirica in thé Fensterwald casg,(Appendix, PG, 10) and supplemented

it with affidavits from two C.T.A. officiais, In-ormation Review Officer
Robert E. Owen and his predecessor Charles Briggs. In the former affidavit
‘Mr. Oﬁen stated that he had TOP SECRET classification authority and had

"

deternined that the document at issue was classified SECRET pursuant to

Fxecutive Order 12065, Mr Owen also incorporated by reference the aifidavit
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of his predecessor Charles Brigg;, which was submitted in the Fensterwald -
‘case, (Appeﬁdix, pg. 16,21) Mr. Briggs' affidavii dealt genevally with
the i,é6@ documents involvedhin‘the Fensterwald litigation and did ﬁot
specifically ﬁention the documgnt in dispute, .

The plaintiff pointed out that by the defend@nts' own adnission over
one half of the substantive information in the document in ques%ion is
already in the public domain. (Appendix, pg., 10) Defendants contended
that this information was "inéxtricably mixed" with operational details
which would compromise intelligence sources and methods if released. g
(Ibid) Plaintiff countered with one of defendonts own documents, which
stated that the document at issue was written in a special way, so as to
pretect the agency'’s sources gnd nethods, (Apperdix, ps. 75) He further
dembnstfated how the defendants had béen able to succeséfully delete
operational details from previously rcleased C.I.A.'documents, (Appendix,
ps. 65, para. 10; pg. 76) and introduced evidence calliné into questicn
the credibility of the C.I.A. officials xelied on by the defendad%s.to
establish the document's security classification. Plaintiff showed that in
a vrevious Freedom of Information case, wnich involved the exact same sub*'_
Ject matter as the document at issue, C.I.A, official Robert Owen had
found certain material to be properly classified when in fact it had been
in the public domain for over five years. (Appendix, pgs. 65~66,‘para. 115 :
pEs. 77-76) Plaintiff also called into question the reliability of affiant
Chaxles Briggs. (Appendix, pg§?k89»90)

After the January 10, 1979 cxral argument on defendant's motion to dis~
miss, the District Court granted defendants! motioﬁ two days later. (Appen-
dlx, pg. 87) The Court held *hat the document at issue had been found proper-
ly withheld in the Fensterwald case, and presumably invoked the docirine of

stare decisis., The Court further held lhat the document was properly class-



$fied and hence exempt under exemption (b)(1] of the Act, relying on the
affidavit of é.I.A. official Robert Cwen and noting that agency affidavits
are entitled to substantial weight. (Ibid) The (v)(2) and (5)(3) claims

of the defendants were not ruled on.

Plaintiff then moved for reconsideration (Appéﬁdix, DE > 89) and addition-
ally for in camera inspection with the assistance of a classification ex-
pert. (#ppendix, pgs. 89-92) Plaintiff contended that defendants had not
" pet their burden of sheoring there were no segregable portions under the
circumstances desgribed above and tﬁat in cemera snspection should be
granted to resolve this critical issue. (Appendix, Ppzs. 91—92} On Febru-

aty 22, 1979 plaintiff's motion for reconsideration was denied. {(Appendix,

pg. 93)-



The District Court Exrred in Dismissing Plaintiff's Suit For Lack of
Subject Matter Jurisdicion

The District Court dismissed plaintiff's suit for lack of subject rat-
ter jurisdiction, Federal Rules of Civil Procedure 12 (b)(1). (Appendix,
PE. 9,87) Yet clearly the District Court had and even exercissd subject
matter jurisdiction. The Freedom of Information Act, 5 U.S.C. 8552(a)(2)(B)
provides that:

" On complaint, the district Court of the United States .... has juris-
diction to enjoin the agency from withholding agency records and to order
the production of any agency records improperly withheld from the complaintaint.
In such a case the court shall determine the matter de nove, and may examine
‘the contents of such agency records in canera to determine
whether such records or any vpart thereof shall be withheld under any of the
exemptions set forth in subsection (b) of this section, and the burden is
on the agency to sustain its actions. (emphasis added)

While the defendants did not elaborate on why a 12(b)(1) éotion was
proper under these circumstances, presumabiy their reasoning is that if
the material 1is properly withheld the District Couxrt has no power to
order its release and therefore lacks subject matter jurisdiction. But
theact itself and its legislative history make ciear’thgt jurisdictiion is
predicated on alleged wrongful withholding and not on the plaintiif actuélly
proving that documents are improperly withheld, As noted above, the act
provides that the appropriate district court is required to review de novo
any ageﬁcy determination and that in camera inspection may be granted to
"determine whefher such records or any part thereof shall bte withheld.,"

5 U.S.C. 8552(a)(4)(B). Further confirmation that jurisdiction is pre-
dicated on alleged wrongful withholding and not on the actual roof of
such is found in the act's legislative history., As stated in the Senate
Repcrt concerning the act prior to its revisions: "Subsectlion (c) con-
ful withholding of

tains a specific court remedy for anr alleged wron

L




of agency records by agency nersonnel.” (ervhasis added)

Subject matter jurisdiction pertzins to the "authority or compeience

(of a court) to hear and decide a case. 5 C. Wright and A, Miller, Federal

Practice and Procedure 81350, pg. 543 (1969). Since the plaintiff proper-

1y alleged wrongful withholding, the District Court clearly had subject
matter jurisdiction t6 determine whether plaintiff’s allegations were
correct., In fact, the District Court exercised subject matter jurisdiction
by holding that the document was ﬁroperly withheld under (b)(1) and bve-
cause of a previous district éourt decision, (Appendix, pg. 87)

It further should be noted that there are two other compelling resasons
- why Congress could not have intended Freedom of Information suits to be
simply subject matter jurisdiction questions. The first involves the sett-
led doctrine that the partvaho asserts subject matter jurisdiction must

prove it when challenged. 5 C. Wright and A. Miller, Federal»Practice and

Procedure 81350, pg. 555 (1969) citing Thompson v. Gaskill, 315 U.S. 42,

62 8.Ct. 673, 86 L.Ed. 951 (1942); Cibbs v. Buck, 307 U.S. 66, 59 S.Ct.

725, 83 L.Ed. 1111 (1939). If Freedom of Information cases are to be sub-
Jject matter jurisdiciion questions, the result is to place on FOIA plain-
tiffs the burdea of showing that the documents they secek are impropérly
withheld. This directly contradicts the explicit languzge of the act

which provides that the burden is on the agency to pro;e that 2ny withheld
documents are properly restrained, 5 U.S.C. 552(¢) (4)(B) Furthermore, since
subject matter jurisdiction is essentially a procedural defect, any Ifree-
dom of iﬁformation decision would be deprived of res judicata effect., A
12(b)(1) motion is basically one in abatement and is not a decisicn on

the merits., 5 C. Wright and A, Miller, Federal Practice and Procedure,

81350, pg. 554 (1969) citing Tyler Cas Serv. Co, v. F.P.C., 101 U.S.App.D.C.



184, 247 F.2d 590, cert. den. 355 U.S. 895.(1957).

The difference between having a case dismissed for lack of subject matter
jurisdiction and on a motion for summary judgment is more than just a nice
procedural distinction., Under Rule 56 the roving party mst show there
is no genuine issue as to any material fact, In effect.the government's
12(b)(1) motion is an attempt to obtain the best of both worlds, by de-
priving the plaintiff of his summary judgment protections while ob-
taining the precedential efféect of a trial on the merits. There is no
reason for allowing the defendants to escape their summary judgment

burdens in this fashion.

‘The District Court Erred in Giving Binding Precedential Effect to a Vacated
Order '

The District Court's ruling on defendant’s motion to dismiss gave as a
reason for granting that order the fact that a previous District Courd
had found the document at issue properly withheld from disclosure. (Appendix,

pg. 87) Yet the decision relied on, Judge John J. Sirica’s July 12, 1978

order in Fensterwald v. C.I.A.,Civil Action No. 75-0897 (D.D.C. 1978) was
vacated by Judge Sirica 16 days after he issued it. (Appendix, pg. 61)

The defendants efforts to have this vacated order reinstated were flatly
rejected by the District Court in its oxder éf September 19, 1978. (Appen-
dix, pg.i62) The defendants did not appeal. These facts were pointed out to
the court below in plaintiff’'s brief, (Appendix, pg. 68) and in oral argu-
ment (Januvary 9, 1979 Transcript, pg. 13)

The docirine of siare decisis, with its {iwin goals of "security" and




“eertainty" in the law (Black's Law Dictionary, 1578 (4th Ed. 1951) citing

tter Teil Power Co. v, Von Bank, 72 N.D. 497, 8 N.W.2d 599,607 (1942) )
requires that courts follow the prior decisions of equal or higher tri-
bunals where the facts of the cases are substantially the same., Blacks,

supra, 1578 citing Hoore v, City of Albany, 98 N.Y. 396, 410 (18%4).

" But such a policy necessarily assumes that there is some decision to
follow. Yet the effect of vacating an order is to make that order as if

1t never existed., As noted in Corpus Juris Secundum: "where a judgment

is vacated or set aside, it is as thouéh no. judgment had ever been entered
eees" L9 C.J.S, Judgments 8306 (1940).

When Judge Sirica vacated his order involving the decument atl issue,
he left no order for the District Court in this case to follow. There-

fore it was error for the. court to have given it binding stare decisis

effect,

Defendants contend however, that certain facts surrounding the Fen-
sterwald case dictate that Judge Sirica's vacated order be used as a
prcedent neverthelésé. The pertinent facts are as follows:

Plaintiff Fensterwald was seeking all of the C.I.A.'s files on the
assassination of President Kennedy, a request which involved some 1,363
documents. At plaintiff's suggestion Judge Sirica agreed to review 3. .-
in camera a "represéntative sample”" of about 50 of the items sought,

The document at issue was not examined., After conducting this inspection
the Couit, on July 12, 1978, awarded partial summaxy judgmént'to the
defendants as to all documents where they had claimed (v)(1), (v)(2),(v)(3),
(p)(5) or (v)(7)(D) exemptions, or any combination thereof, and partial

summary judgment to the plaintiff es to all itenms where only (b)(%) or






