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IN THE

UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA

No. 80-1380

MARK A. ALLEN,
Plaintiff-Appellant

V.

CENTRAL INTELLIGENCE AGENCY, ET AL.,

Defendants-Appellees

On Appeal from the United States District Court for the
District of Columbia, Hon. John Lewis Smith, Jr., Judge

BRIEF FOR PLAINTIFF-APPELLANT

STATEMENT OF ISSUES

1. Whether agency affidavit was sufficient basis for award-
ing summary judgment with respect to materials withheld under
5 U.S.C. § 552(b) (1) and 5 U.S.C. § 552(b) (3).

2. Whether District Court abused its discretion in denying

discovery sought by plaintiff.



3. Whether there were genuine issues of material fact in
dispute which precluded summary judgment.

4. Whether filing instructions are exempt under 5 U.S.C.
§ 552(b) (2).

5. Whether agency can excise classification markings for

which no claim of exemption is made.¥*

STATUTES AND REGULATIONS

The Freedom of Information Act, 5 U.S.C. § 552, provides in
pertinent part:

(b) This section does not apply to matters
that are--

(1) (A) specifically authorized under cri-
teria established by an Executive order to be
kept secret in the interest of national defense
or foreign policy and (B) are in fact properly
classified pursuant to such Executive order;

(2) related solely to the internal person-
nel rules and practices of an agency;

(3) specifically exempted from disclosure by
statute (other than section 552b of this title),
provided that such statute (A) requires that the
matters be withheld from the public in such a
manner as to leave no discretion on the issue, or
(B) establishes particular criteria for withhold-
ing or refers to particular types of matters to
be withheld;

50 U.S.C. § 403(d) (3) provides that:
. . . the Director of Central Intelligence shall

be responsible for protecting intelligence sources
and methods from unauthorized disclosure.

*This case has not previously been before this Court, or
any other Court (other than the Court below), under this or any
other title.



Executive Order 12065 provides in pertinent part:

* * *

1-103. "Secret" shall be applied only to
information, the unauthorized disclosure of
which reasonably could be expected to cause ex-
ceptionally grave damage to the national secur-
ity

1-104. "Confidential" shall be applied to in-
formation, the unauthorized disclosure of which
reasonably could be expected to cause identifiable
damage to the national security.

* * *

1-301. Information may not be considered for
classification unless it concerns:

(a) military plans, weapons, or operations;
(b) foreign government information;
(c) intelligence activities, sources or methods;

(d) foreign relations or foreign activities of
the United States;

(e) scientific, technological, or economic matters
relating to the national security;

(£) United States Government programs for safe-
guarding nuclear materials or facilities; or

(g) other categories of information which are re-
lated to national security and which require protec-
tion against unauthorized disclosure as determined
by the President, by a person designated by the Pres-
ident pursuant to Section 1-201, or by an agency
head.

1-302. Even though information is determined to
concern one or more of the criteria in Section 1-301,
it may not be classified unless an original classi-
fication authority also determines that its unautho-
rized disclosure reasonably could be expected to
cause at least identifiable damage to the national
security.



* * *

3-303. It is presumed that information which
continues to meet the classification requirements
- in Section 1-3 requires continued protection. In
some cases, however, the need to protect such in-
formation may be outweighed by the public interest
in disclosure of the information, and in these
cases the information should be declassified.
When such questions arise, they shall be referred
to the agency head, a senior agency official with
responsibility for processing Freedom of Informa-
tion Act requests or Mandatory Review requests
under this Order, an official with Top Secret clas-
sification authority, or the Archivist of the
United States in the case of material covered in
Section 3-503. That official will determine whe-
ther the public interest in disclosure outweighs
the damage to national security that might reason-
ably be expected from disclosure.

REFERENCES TO PARTIES AND RULINGS

The parties to this lawsuit are Mark A. Allen ("Allen"),
plaintiff-appellant; and the Central Intelligence Agency ("the
CIA") and Admiral Stansfield Turner, defendants-appellees.

The opinion of the District Court (Judge John Lewis Smith,
Jr.) was filed on February 6, 1980, and entered on February 7,
1980. It is reproduced in the Appendix at 115-118.

On February 6, 1980, the District Court also entered an
order denying plaintiff's motion to compel discovery and grant-
ing defendants' motion for a protective order. This order is re-
produced in the Appendix at 113-114.

On March 5, 1980, and order denying plaintiff's motion for

reconsideration was filed and entered. [App. 150A]



STATEMENT OF THE CASE

A, Freedom of Information Act Request

At the time he brought this lawsuit, appellant Mark A.
Allen ("Allen") was a law student at the University of Virginia.
Since 1974 he has engaged in extensive research concerning the
events surrounding the murder of President John F. Kennedy, with
particular emphasis on the activities of Lee Harvey Oswald in
Mexico City seven weeks before the President's assassination. 1In
August, 1977, he briefed staff members of the House Select Com-
mittee on Assassinations on Oswald's Mexican activities. He also
prepared numerous memoranda on this topic for the Committee. While
preparing a memorandum for the Committee during the summer of 1977,
it became apparent to him that virtually all of the information in
a document identified as CIA Item No. 509-803 had been previously
released. Affidavit of Mark A. Allen, YY2-4. [App. 119]

As a result, on July 24, 1978, Allen made a request for this
document under the provisions of the Freedom of Information Act,
5 U.S.C. § 552. 1In making his request, Allen pointed out that
another CIA document, Item No. 498-204, states that Item No. 509-
803 was prepared for the Warren Commission in a way that would
protect the CIA's "sources and techniques," and that in Item No.
829-358 the CIA's then Deputy Director for Plans, Richard Helms,
had approved the publication of Item. No. 509-803 if it were first

"modified". Allen also stated that numerous citations to Warren



Commission Document 347, which he asserted is identical to Item
No. 509-803, "show that there is virtually no substantive informa-
tion in this item which cannot be found in publicly available CIA

and Warren Commission documents."

[App. 7]
By letter dated August 8, 1978, the CIA denied Allen's re-
quest. [App. 8] Subsequently, on September 18. 1978, Allen filed

a complaint under the Freedom of Information Act for disclosure

of CIA Item No. 509-803 ("the document").

B. Proceedings in District Court

On October 19, 1978, the CIA filed an answer which asserted
several boilerplate defenses and alleged that Allen's claim was

foreclosed because in another case, Bernard Fensterwald, Jr. v.

CIA, Senior United States District Court Judge John J. Sirica had
ruled that the same document was exempt from disclosure. [App. 1l1-
12]

On November 8, 1978, Allen filed ten interrogatories. The
first interrogatory asked whether CIA Item No. 509-803 is identi-
cal with Warren Commission Document 347. Three of the interroga-
tories requested the following basic information:

6. Does CIA item #509-803 specifically men-
tion any CIA sources and methods not already men-
tioned in publicly available Warren Commission or

CIA documents?

7. Does CIA item #509-803 in fact specifically
mention any CIA source or method?

8. Does CIA item #509-803 contain any informa-
tion on Lee Harvey Oswald's activities in Mexico
City which is not available in publicly released
CIA or Warren Commission documents?



[App. 13]

On December 8, 1978, the CIA moved for a protective order,
stating that the interrogatories sought irrelevant information
and that in light of its intent to file a dispositive motion be-
fore the January 3, 1979, status hearing, it would be an undue
burden and expense to respond to the interrogatories. On January
3, 1979, the District Court filed an order directing that the CIA
need not answer the interrogatories "until further order of this
Court." [App. 15]

On January 15, 1978, the CIA filed a motion to dismiss which
was supported by the affidavit of Mr. Robert E. Owen. [App. 16-47]
Mr. Owen's affidavit attached and incorporated the April 14, 1977,
affidavit of Mr. Charles A. Briggs that had been filed on May 20,

1977, in Fensterwald v. CIA, Civil Action No. 75-897. [App. 22-38]

On January 10, 1979, Allen filed an affidavit opposing the
CIA's motion to dismiss. [App. 39-47] Two days later the District
Court issued its opinion granting the motion to dismiss on the
grounds that (1) the requested document had previously been held

to be exempt in Fensterwald v. CIA, (2) the CIA had re-reviewed

the document "in light of the new, more stringent, criteria set

forth in Executive Order 12065" and determined that it was classi-
fied Secret and should be withheld from disclosure, and (3) agency
affidavits concerning the classification of documents are entitled

to "substantial weight." [App. 62]



C. Appeal

On March 26, 1979, Allen filed a notice of appeal. [App. 65]
On September 10, 1979, after Allen had filed his appeal brief,
the CIA requested that the Court of Appeals remand the case for
purposes of supplementing the record. By order dated October 31,
1979, the Court of Appeals vacated the District Court's order and

remanded for proceedings not inconsistent with Founding Church of

Scientology of Washington, D.C., Etc. v. Bell, 195 U.S.App.D.C.

363, 603 F.2d 945 (1979). [App. 65A]

D. Proceeding on Remand

On remand, Allen again initiated discovery. On November 15,
1979, he filed a single request for admission which sought to
establish that the document at issue, CIA Item No. 509-803, is
"substantially identical" to Warren Commission Document 347, the
January 31, 1964, CIA report to the Commission on Lee Harvey Os-
wald's activities in Mexico City. [App. 66] On November 19, 1979,
he filed interrogatories. [App. 78-79] On December 3, 1979, he
also filed a request for production of documents which sought,

inter alia, the cover sheet or first page of all copies of the

document, minus any exempt material. [App. 67] The purpose of
this request was to obtain the classification markings required
to be placed on the face of the document.

At a status hearing held on December 7, 1979, Allen raised

the issue of his pending discovery requests. The District Court



ruled, however, that: "You are not entitled to discovery at this

n

time." [App. 77] The District Court based its ruling on (a) the
fact that the remand order directed further proceedings not incon-

sistent with Founding Church of Scientology, Etc. v. Bell, a case

which it thought was devoid of any authorization for discovery,

and (b) language in the remand order recommending that the Dis-

trict Court conduct the new proceedings expeditiously. [App. 71-
73]

On December 31, 1979, Allen filed a second set of interroga-
tories which sought to learn details about the classification pro-
cedures that had been followed, such as who classified the docu-
ment, when and under which Executive order it was classified, and
whether a date or event had been set for automatic declassifica-
tion or classification review. [App. 80A-80C] On January 11,
1980, Allen filed a motion to compel discovery. At oral argument
on January 29, 1980, the District Court again ruled that the case
had been remanded "for a very limited purpose" and that no dis-
covery would be permitted. [App. 104] On February 6, 1980, he
filed an order denying Allen's motion. [App. 113]

At the December 7th hearing, the CIA stated that it would
submit a new public affidavit and might prepare an in camera affi-
davit. [App. 74-75] Subsequently, on January 11, 1980, the CIA
filed a supplemental affidavit by Robert E. Owen. [App. 86-94]

At the same time the CIA disclosed approximately half of the four-

teen page document that it previously had withheld in toto on the



10

on the grounds that it was classified Secret. [See App. 136-150
for a copy of the document as released by the CIA]

The Supplemental Owen Affidavit sought to justify the remain-
ing excisions in the document on the grounds that they are pro-
tected from disclosure under Exemptions 1, 2, and 3. On the basis
of the representations made by Owen in this affidavit, the CIA
filed a motion for summary judgment on January 17, 1980.

In his opposition to the CIA's summary judgment motion, Allen
noted that the record was devoid of any evidence that proper clas-
sification procedures had been followed. With respect to the sub-
stantive aspects of the CIA's national security claims, he put
forward documentary evidence that: (1) the document at issue had
been written so as to protect the CIA's "sources and techniques";
(2) a staff report of the House Select Committee on Assassinations
found that all sensitive sources and methods were "deleted complete-
ly" from the document; and (3) members of the Warren Commission
staff who read the document were apparently unable to tell what the
CIA's sources and techniques were. [App. 101A-101D] 1In addition,
Allen also made a showing, again based on documentary evidence,
that information excised from the document already had been offi-
cially released.

On February 6, 1980, the District Court filed a Memorandum
Opinion and Order granting summary judgment in favor of the CIA.
The Court upheld the CIA's Exemption 2 claim for "filing instruc-

tions," asserting that "the matters withheld pursuant to this ex-






