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Marc Richman, Attorney, Department of Justice, with
whom Alice Dandel, Assistant Attorney General, Charles
F. C. Ruff, United States Attorney, and Leonard Schait-
mam, Attorney, Department of Justice, were on the brief
for appellees.

Before: PECK *, Senior Circuit Judge, United States
Court of Appeals for the Sixth Circuit, MACKINNON and
WILKEY, Circuit Judges.

Opinion for the Court filed by Circuit Judge WILKEY.

WILKEY, Circuit Judge: This case arises out of a Free-
dom of Information Act (FOIA or “the Act”) request
partially rejected by the government for reasons of na-
tional security. It is now before this court for the third
time, already having commanded the attention of three
district judges and outlasted three Directors of Central
Intelligence. The appellants seek access to a wide variety
of documents classified “Secret” regarding the Glomar
Eaxplorer project, ostensibly undertaken by the Central
Intelligence Agency (CIA) for the purpose of raising a
sunken Russian submarine from the floor of the Pacific
Ocean. Having received almost two thousand pages of
documentation in partial satisfaction of their request, the
appellants now seek to compel the government to turn
over much of what remains undisclosed. To justify with-
holding the requested documents the government has sub-
mitted to the district court extensive affidavits by high
government officials detailing the nature of the material
withheld and the implications for the national security
ghould it be released. The district court found the affi-
davits sufficient to establish the government’s right to
withhold the documents under the Act, and therefore,
without permitting further discovery by the appellants,
granted summary judgment for the government. The
present appeal followed.

* Sitting by designation pursuant to 28 U.S.C. §294(d).
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The appellants’ principal contention on appeal is that
prior official disclosures by the government about the
Glomar Explorer, together with widespread but unofficial
reports in the press, suggest both that much of the mate-
rial still withheld is already in the public domain and
that the release of what remains undisclosed would do
little additional damage to the national security, if any.
The government, on the other hand, contends that in spite
of all the publicity the public may still not know even the
true purpose of the Glomar Ewxplorer mission, so that
release of the withheld documents could pose a serious
threat to the national security. The government argues
that its affidavits are sufficient to establish that no genu-
ine issues of material fact remain regarding whether the
deleted documents are exempt from disclosure under the
Treedom of Information Act. This case thus turns on the
sufficiency of the government’s affidavits to show that in
the name of national security it is entitled to withhold
the requested documents. Because these affidavits loom
so large in the decision of this case, throughout this opin-
ion we excerpt liberally from them as we consider their
adequacy.

1. HisTorRY OF THE CASE

The events which provide the motivation for the re-
quests litigated here under the Freedom of Information
Act are intriguing, involving, as they reportedly do, a
covert, CIA operation costing more than a third of a bil-
lion dollars, the billionaire recluse Howard Hughes, a
sunken Soviet submarine carrying nuclear weaponry, the
theft during a highly professional burglary of documents
detailing the mission, and finally, tireless CIA efforts, for
a time successful, to obtain the silence of many of the
nation’s most prestigious news organizations. For our
purposes here, the briefest of summaries of what has
been reported by the press—but not officially confirmed
by the government—will suffice to provide the background
necessary to an understanding of this case.




A. Background

According to reports widely publicized in 1976,* a So-
viet submarine carrying nuclear missiles sunk sometime
in 1968 in about three miles of water somewhere north-
west of Hawaii. The location of the sunken craft was
unknown to the Soviets, who tried unsuccessfully to find
the remains. United States Navy sensors, however, man-
aged to pinpoint the submarine’s final resting place and
an American electronics ship dispatched to the spot de-
tected, scanned and photographed the gunken vessel.

Because when it went down the submarine took with it
torpedoes, nuclear missiles, codes and code machines,
communications gear and perhaps other equipment of
intense interest to the American military and intelligence
gervices, the Navy approached the CIA to develop the
capability necessary to raise the vessel from its under-
water grave for analysis by United States experts. The
CIA, in turn, went to Hughes, who arranged for the con-
struction of a 36,000-ton floating platform, the Hughes
Glomar Explorer, and a huge submersible barge, desig-
nated the HMB-1 (an abbreviation for Hughes Mining
Barge-1), to accompany it. Together these two vessels
were designed to raise the Russian submarine under an
elaborate cover story in which the Glomar Explorer’s mis-
sion was said to be the recovery of manganese nodules
from the ocean floor.

In June 1974 the Glomar Explorer and its companion
barge sailed to the gite of the sunken submarine and
attempted to raise it by lowering giant claws to the bot~
tom of the ocean, seizing the ship and winching it to the

1 The following summary is based principally on the reports
which appeared in The New York Times; CIA Tried to Get
Press to Hold Up Salvage Story, N.Y. Times, 20 Mar. 1975,
at C31, col. 1, reprinted in Joint Appendix [hereinafter J ALl
at 9, and in Time magazine, The Great Submarine Snatch,
Time, 31 Mar. 1976, at 20, reprinted in J.A. at 11.
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surface. Unfortunately, weakened by the corrosive influ-
ence of the deep and by the mishap that sent it to the
bottom, the submarine broke in two about halfway to
the surface. Only the forward third was guccessfully
recovered; the remainder settled once more to the ocean
floor. At this point, with the operation already having
cost $350 million, arrangements were made to try again
to lift from the bottom what still remained there.

But at about this time a mysterious burglary took place
at a Hughes office in Los Angeles. Four or five armed
men overwhelmed a guard, glipped past a sophisticated
electronic alarm system and burned their way into a
Hughes safe containing documents outlining the partici-
pation of the Hughes organization in the effort to raise
the submarine. As a result the Los Angeles Times some-
how came into the possession of incomplete and gomewhat
garbled information about the Glomar Explorer project
and, on 8 February 1975, published what it had learned.

Director William Colby and other CIA officials then
serambled to suppress the gtory. They met with tem-
porary success: the New York Times, the Los Angeles
Times, the Washington Post, the Washington Star, the
three major television networks, the National Public
Broadecasting System, Time magazine and Newsweek all
agreed to “hold” the story—at least until someone else
published an account of the operation—in exchange for
briefings on the submarine raising efforts. But on 18
March 1975 columnist Jack Anderson decided to break
the story and “the cat was out of the bag.”

Or was it? Questions remain. As Time put it in its
31 March 1975 article:

[T1here is the puzzle of why so many reporters for
major newspapers, magazines and TV networks sim-
ultaneously stumbled upon the [Glomar Ewxplorer
project] trail. On the morning after, some journal-
ists got the feeling that the CIA had actually been

i
i
|
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helpful all along in getting the story out, while at
the same time it apparently tried to suppress the
story. There are several theories . . . . The last
theory goes off into the wild blue yonder, suggesting
that raising a Soviet submarine was not [the proj-
ect’s] mission at all, but the supreme cover for a
secret mission as yet safely secure.?

B. The FOIA Request and Ensuing Litigation

Three days after the Time story was published, on 3
April 1975, letters signed by Fritzi Cohen on behalf of
the Military Audit Project were sent to the Department
of Defense and to the Central Intelligence Agency re-
questing access under the Freedom of Information Act to
“the contract and all other documents pertaining to the
planning, design, construction, leasing, use and disposi-
tion of the Glomar Explorer, recently reported as used
to recover the Soviet Submarine in the Pacific.” ® Invok-
ing Exemptions 1 and 8 of the Freedom of Information
Act (pertaining to classified records and documents ex-
empted from disclosure by statute),* each agency was

2 The Great Submarine Snatch, Time, 831 Mar. 1975, at 20,
reprinted in J.A. at 11.

s Letter from Fritzi Cohen to Department of Defense, OSD
Public Affairs, Directorate, Freedom of Information (3 Apr.
1976), reprinted in J.A. at 16. A similar letter evidently was
gent to the Central Intelligence Agency on the same date.

45 U.S.C. §652(b) (1), (3) (1976). Exemption 1 exempts
from the operation of the Freedom of Information Act
matters that are
(1) (A) specifically authorized under criteria estab-

lished by an Executive order to be kept secret in the
interest of national defense or foreign policy and

(B) are in fact properly classified pursuant to such
Executive order;

[Continued]
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quick to reject the requests.® At the outset, neither agency
was willing to confirm or to deny even the existence of
such records. Both agencies stated that such an admis-
sion or denial could itself compromise national security.®

4 [Continued]
Exemption 8 exempts matters that are

specifically exempted from disclosure by statute . . . pro-
vided that such statute (A) requires that the matters be
withheld from the public in such a manner as to leave
no discretion on the issue, or (B) establishes particular
criteria for withholding or refers to particular types of
matters to be withheld;

5 Letter from Charles W. Hinkle, Director, Freedom of In-
formation and Security Review, Office of the Assistant Sec-
retary of Defense for Public Affairs, to Fritzi Cohen (16
Apr. 1975), reprinted in J.A. at 19; Letter from Robert S.
Young, Freedom of Information Coordinator, Central Intel-
ligence Agency, to Fritzi Cohen (11 Apr. 1976), reprinted
in J.A. at 17.

¢ In support of its Exemption 1 claims each agency relied
on Executive Order No. 11,652, 3 C.F.R. § 376 (1973) (super-
seded by Executive Order No. 12,065, 3 C.F.R. § 190 (1979),
which went into effect on 1 Dec. 1978). Executive Order No.
11,652 established the criteria then in effect for the classifica-
tion of secret documents. :

In support of its Exemption 8 claims each agency relied on
gection 102 (d) (8) of the National Security Act of 1947, 50
U.S.C. § 403(d) (8) (1976). Section 102(d) (3) provides that
the “Director of Central Intelligence shall be responsible for
protecting intelligence sources and methods from unauthor-
ized disclosure.” Pursuant to section 102(d) (3), 50 U.S.C.
§ 403g provides that “in order further to implement the
proviso of section 403 (d) (3) of this title that the Director of
Central Intelligence shall be responsible for protecting intel-
ligence sources and methods from unauthorized disclosu}'e,
the Agency shall be exempted from the provisions of section
654 of Title 5, and the provisions of any other law which re-
quire the publication or disclosure of the organization, func-
tions, names, official titles, salaries, or numbers of personnel
employed by the agency . . . 2
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Cohen then pursued administrative appeals, but these
also were denied by both agencies.! In October 1975 t}}e
Military Audit Project and Cohen, now joined by M9rtm
Halperin, requested reconsideration of these dema:ls.B
These requests were in turn denied, although by this time
the CIA was at least willing to admit both that the Glo-
mar Explorer belonged to the United States—though _not
necessarily to the CIA—and that a classified United
States government contract provided evidence of that
ownership.®

Unsatisfied, the Military Audit Project, joined by
Cohen and Halperin individually, in December 1975
brought an action in the United States District Court for
the District of Columbia to compel the production of

the contract, and all other documents pertaining to
the financial arrangements between or among the
government, of the United States, any agency thereof,
Hughes Tool Co., Summa Corporation and Global
Marine, Inc., or any of them, in particular such doe-
uments that reflect sums paid by the government of
the United States or any agency thereof to any of
the other entities named above, the proflt:s earned py
any of such other entities and any provisions for dis-
position by the government of the .Umted States to
any of the other named entities, with respect to the
vessel “Glomar Explorer.” *°

7 Letter from Joseph Laitin, Assistant Secretary of De-
fense, Public Affairs, to Fritzi Cohen (20 May 1975), re-
printed in J.A. at 21; Letter from John F. Bh}ke, Chairman,
Information Review Committee, Central Intelligence Agency,
to Fritzi Cohen (23 May 1976) , reprinted in J.A. at 28.

8 Letter from William A. Dobrovir to Joseph Laitin and
John Blake (7 Oct. 1976), reprinted in J.A. ab 25.

9 Letter from John F. Blake, Chairman, Informa'tipn Re-
view Committee, Central Intelligenge Agency, to William A.
Dobrovir (12 Nov. 1976), reprinted in J.A. at27.

10 Complaint, Military Audit Project V. Colby, No. 756-2103
(D.D.C,, filed 18 Dec. 1976), reprinted in J.A. at 28-29.
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Named as defendants were William Colby, who was then
Director of Central Intelligence, the Central Intelligence
Agency, and the Department of Defense. The complaint
alleged that the Military Audit Project was an unincor-
porated association and a “person” within the meaning
of the Freedom of Information Act.!

The defendants continued to refuse to confirm or deny
even the existence of the documents requested. Instead,

11 By written submission following oral argument we have
been informed that the Military Audit Project was incor-
porated in the District of Columbia on 13 Oct. 1976 as a non-
profit organization. Letter from Stephen Daniel Keeffe, Gen-
eral Counsel, Military Audit Project, to Allan Hoffman (12
Feb. 1981) (submitted at the request of this court by coun-
gel for the Military Audit Project, 18 Feb. 1981). The
purpose of the organization is stated to be “the investigation
of the expenditure of taxpayers’ money as it relates to the
maintenance of national security.” Id. It is managed by a
thirteen member Board of Directors. Appellant Felice
(F'ritzi) Cohen is its Executive Director. Id.

Under the Freedom of Information Act, the identity of
the requester is immaterial; for example, there is no statutory
bar to the military attache of the Soviet embassy filing FOIA
requests for information from the CIA and the FBI on the
same basis as a United States citizen. The only important
limitations on the exercise of the rights provided by the Act
arise from the nine exemptions. The fact that the FOIA
is a liberal disclosure statute and that the identity of the
requester is immaterial does not imply, however, that a non-
existent entity concocted out of thin air by the imagination
of some single person can file a lawsuit in court and have it
honored in the fictitious entity’s name. Furthermore, the
liberal disclosure policy behind the FOIA statute in no way
alters a lawyer’s obligations to know something about his
client because what he says to the court in his pleadings and
argument often implicitly are representations about his cli-
ent’s position and existence. Therefore, the nature of an en-
tity suing under the FOIA is not without relevance, and the
district court ought to satisfy itself as to the existence
and organizational structure of unincorporated entities suing
under the Act.

g
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they moved alternatively for a dismissal or for summary
judgment; in support of these motions they submitted a
very short affidavit by the Deputy Under Secretary for
Management of the Department of State, Lawrence
Eagleburger, and requested leave to submit two further
affidavits in camera.> The district court denied the de-
fendants’ request to submit materials in camera on the
basis of the Kagleburger affidavit alone, requiring the
defendants first publicly to submit “[a]ln adequate, com-
plete affidavit justifying exemption . . . reciting all per-
tinent facts short of those that reveal any fact which de-
fendants believe is protected by the exemption claimed.” **

In response the defendants filed two additional affi-
davits, one by the CIA’s Deputy Director for Science and
Technology, Carl E. Duckett, and a second by the Assist-
ant to the President for National Security Affairs, Brent
Scoweroft. The Duckett affidavit stated that:

Acknowledgment of the existence or nonexistence of
the information requested could reasonably be ex-
pected to result in the compromise of important in-
telligence operations, significant scientific and tech-
nological developments relating to national security,

12 Bagleburger’s affidavit, after affirming his official posi-
tion with the Department of State and his familiarity with
the contents of the plaintiffs’ complaint, contained only one
gentence referring to the documents requested : “1 am familiar
with the facts and circumstances surrounding this case and
can affirm that the information relevant to the United States
Government case has been clagsified pursuant to Executive
Order 11662, 8 C.F.R., Executive Order 11652 (1974 edition)
on the ground that public disclosure would damage the na-
tional security, including the foreign relations of the United
States.” Affidavit of Lawrence 3. Eagleburger, Deputy Under
Secretary for Management, Department of State, Military
Audit Project V. Colby, No. 76-2108 (D.D.C., sworn to 16 Jan.
1976), reprinted in J.A. at31-32.

18 Memorandum and Order, Military Audit Project V. Colby,
No. 76-2103 (D.D.C., filed b Mar. 1976).

1

and result in a disruption in foreign relations signifi- .

cantly affecting the national security. , , , If the CIA
or DoD were responsible for the HUGHES GLOMAR
EX'PLORER ?rogram, that fact itself would neces-
sarily be classified because an official confirmation, in

my judgment, would result in h i
e arm to the national

The Scowcroft affidavit went into somewh
detail about the project: IESHEEEE

In a document dated October 20, 1969, classi
! assified
Top Secret, Executive Branch appr(;val W:;S given to

the establishment of a classified United States Gov- -

grnment program to accomplish certain secret tasks
in furtherance of national security objectives of the
Umteq States. A committee of the National Security
pouncll (NSC) chaired by the Assistant to the Pres-
ident f.m: National Security Affairs was assigned to
supervision of the program. The program included
the. design, construction, operation, and use of a ship
which came to be known as the HUGHES GLOMAR
EXPLORER. United States Government documents
prodl.lced in the course of executing the program were
classified Tog Secret or Secret pursuant to proce-
dures and criteria of Executive Orders 10501 and
11652 1_)ased on determinations that disclosure of in-
formation concerning the program could cause ex-

cept.iqnally grave or serious damage to the national
security . ...

From the outset of the Program it was recognized
that the revelation of the very existence of the Pro-
%Vram g}?d, speciﬁcally% the fact that the United States

as the sponsor of the activity involving the
HU(}HES GLOMAR EXPLORERycould profokeha
foreign power to take countermeasures which would
yender ‘the Program incapable of execution. Accord-
ingly, it was decided that the United States Gov-

14 Affidavit of Carl E. Duckett, Deputy Director for Science
and fI‘echn_ology of the Central Intelligence Agency, Military
Audit Project V. Colby, No. 76-2103 (D.D.C., sworn to 19 Mar
1976), reprinted in J.A. at 166-68. '

-
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ernment should make arrangements with private cor-

orations to provide a commercial base for the
HUGHES GLOMAR EXPLORER undertaking. Af-
ter several alternatives were considered, arrange-
ments were made with the Hughes Tool Company to
act as agent of the United States to sponsor the un-
dertaking. This agreement evolved into a formal
contractual relationship wherein the Hughes Tool
Company and thereafter the Summa Corporation, its
sucecessor organization, undertook to carry out cer-
tain functions on behalf of the United States includ-
ing holding bare record title to the HUGHES GLO-
MAR EXPLORER. ...

For reasons unrelated to this case a committee of
the NSC determined on 8 August 1976 that it had
become necessary for the United States to acknowl-
edge ownership of the HUGHES GLOMAR EX-
PLORER and to declassify certain portions of its
contract with Summa Corporation and Global Ma-
rine, Inc. The NSC Committee directed that “no
further facts” would be declassified and specifically
directed that the fact of the involvement in the Pro-
gram of any given United States Government Agency
ghould not be disclosed. The Committee noted further
« .. g firm line would be drawn between the fact of
Federal ownership and other matters relating to the
Project.” Those portions of documents which relate
to the United States ownership and evidence the
United States contractual relationship with Hughes
Tool Corporation, Summa Corporation and Global
Marine, Inc. have been declassified pursuant to the
NSC Committee decision . . . . Official acknowledg-
ment of the involvement of specific United States
Government agencies would disclose the nature and
purpose of the Program and could, in my judgment,
severely damage the foreign relations and the na-
tional defense of the United States. . . .*°

e
15 Affidavit of Brent Scoweroft, Assistant to the President
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After.adn}itting that there had been a great deal of
sp‘ecl.llatlon in the press concerning the nature of the
migsion the (}lomar Explorer was to carry out, the Scow-
croft affidavit went on to describe why official confirma-

tion of the involvement of the i ; i
i particular age
tion was undesirable: AR 0 e

Wh}le it is known and accepted that nations en-
gage in gecret activities, designed to promote their
ff)relgn and national defense policy interests, tradi-
tionally, anq for sound practical reasons in the con-
duct of foreign affairs, governments do not officially
ac!mowledge that they engage in such activities. In
this co_ntext all nations are aware that they may be
t}_le objects of such operations and may even unoffi-
cially acknowledge this fact. No government, how-
ever, could tolerate the official acknowledgmént by
another government that such an operation has been
conducted against it. When such official acknowledg-
ment occurs, the nation that has been the object of
such an operation must take some action in responée.
The nature of the retaliatory action taken by the
oﬁ:ended nation will vary in proportion to the per-
ceived offense. Depending on the nature and magni-
t}lde of the activity acknowledged, the offended na-
tion may take strong measures. . . .

Toreign _countries who believe they would benefit
l_)y demeaning the United States would be able to use
qurmation about this Program to castigate the
Imeed States in an international forum. Fabrica-
tions or suggestions concerning our activities, which
the United States would be unable to disprove, could
bfe expected to develop from the disclosure of rela-
‘.mvelx limited information. The information sought
in this case could be used as circumstantial evidence
to substantiate false charges of United States inter-
ference in the affairs of other countries. This in

for National Security Affairs, Military Audit Project V. Colby,
No. 76-2103 (D.D.C., sworn to 19 Mar. 1976), reprinted in
J.A. at 170-72

turn could raise suspicions about and possibly en-
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danger United States military and diplomatic per-
gonnel and businessmen overseas.'®

Even after the Duckett and Scoweroft affidavits were
submitted, however, the district court denied the defend-
ants’ motion for summary judgment, ordering instead an
in camera proceeding in which the defendants would be
required to produce an index of the documents covered
by the request as well as the documents themselves, if
any, and a document-by-document explanation of the harm
to the national security release of the documents would
entail. In addition, the defendants were ordered to pro-
duce witnesses capable of substantiating on their personal
knowledge under oath on a transcript to be sealed the
national security claims made in opposition to release.'

The defendants then requested relief from the order
that they produce documents and an index in camera;
to comply, they claimed, would imply that they actually
possessed such documents. In support of a renewed mo-
tion to dismiss, the defendants submitted yet another affi-
davit, this time by Director of Central Intelligence George
Bush.’® The Bush affidavit focused on the dangers of re-
leasing information regarding the budget of the CIA:

It has been publicly disclosed that the annual CIA
appropriation is contained in the annual appropria-
tions to the Department of Defense, and that the
funds involved are made available to the CIA under
the transfer-of-appropriation provisions of the CIA
Act of 1949. The annual CIA budget, however, is
ot now and never has been a matter of public knowl-

16 Id. at 172-73.

17 Memorandum and Order, Military Audit Project v. Colby,
No. 75-2108 (D.D.C., filed 10 May 1976).

18 Affidavit of George Bush, Director of Central Intelli-

gence, Military Audit Project v. Bush, No. 75-2103 (D.D.C.,
sworn to 16 June 1976), reprinted in J A, at 174-78.
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edge. Neither have the details of that hudget eve
been matters of public knowledge. Theh';ogl-dis:lox-‘
sure of this information has a long record of ap-
proval by' the Congress, For example, the CIA budget
presentations have always been heard by the appro-
priate congressional committees in executive session.
The resulting appropriations are not identified as
such in any public document. Both the Senate and
the House of Representatives have recently rejected
by spbstar}tlal margins, legislation that would have,
required, in one case, the publication of the aggre-
gate budget for the Intelligence Community and, in
the other case, publication of the CIA budget. . . .

[A] demand for documents reflecting specific CIA
expend}tures, which is the nature of the demand
stated in the complaint in this case, is even more dif-
ficult to accommodate, consistently with the need to
protect intelligence activities and operations against
disclosure, than a demand for the annual CIA budget
figure. The nature and purpose of the intelligence
projects or activities being funded could be deduced
from l.mowledge of specific CIA expenditures. More-
over, if the disclosure of specific CIA expenditures
could be compelled, a picture of the annual CIA
budget would soon emerge.

[W]ithout admitting or denying the possession or
custody of _any documents of the kind described in
the complaint in this case, it is obvious that, if CIA
holds any such documents, they would reflect specific
CIA expenditures, and it is my judgment that disclo-
sure _of: any such documents would expose intelligence
activities of a confidential nature ... .?

On 30 June 1976 the district court once again denied
the defendants’ motion and set a date for an in camera
proceeding. The district court refused to certify the ques-
tion for an interlocutory appeal, and the defendants then

0 Id. at 176-78.
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brought to this court a petition for a writ of mandamus
or prohibition, as well as an attempted appeal from the
district court’s ruling requiring an in cemera proceeding.
On 1 October 1976 in two per curiam orders this court
denied the petition and dismissed the appeal.®

Upon remand to the district court, the defendants sub-
mitted in camera eight classified affidavits and presented
the classified testimony of several unidentified witnesses.
After hearing the in camerd testimony and examining
the classified affidavits, the district court on 20 QOctober
1976 entered an order which states only that: “the com-
plaint is dismissed for reasons stated in camera.” *

The case then came before this court for the gecond
time, on an appeal by the plaintiffs from the decision of
the district court. The plaintiff—appellants began by mov-
ing for “copies of affidavits filed ex parte by defendants-
appellees and of a copy of a memorandum filed in camere
by the district court.” We denied this motion in a per
curiam order with an accompanying memorandum issued
on 14 January 1977.% The reason for this denial was our
judgment that to compel service of the affidavits filed e
parte would be tantamount to granting the final relief
gought by the appellants.

This court did find, however, that the appellants de-
gerved a more specific explanation for the action of the
district court upon which to base their appeal, because
“the asserted exemptions for information concerning the
identity of the agencies and the asserted exemptions for

20 In re Bush, No. 76-1616 (D.C. Cir.,, filed 1 Oct. 1976) ;
Military Audit Project V. Bush, No. 76-1624 (D.C. Cir,, filed
1 Oct. 1976). '

a1t Qrder, Military Audit Project V. Bush, No. 75-2103
(D.D.C,, filed 20 Oct. 1976).

22 Memorandum and Order, Military Audit Project V. Bush,
No. 76-2037 (D.C. Cir,, filed 14 Jan. 19717), reprinted in J.A.
at 182-88. .

17

t.;he contents of the requested documents total eight separ

Justlﬁcat.:ions, any one of which the Distglletig(lourtpz(l)ﬁltg
have relied upon when dismissing the complaint.” * As a
rfas:ult the appellants could not know the basis for the de-
cision of. thg district court, leaving them in a position
from which it would be difficult intelligently to argue an
appeal. Concluding that “the District Court in this case
should have endeavored to prepare a more informative

opinion to be released to appellants and to the public; it -

shoxild not have simply referred to ‘reasons stated in cam-
era,)” we disclosed that the holding of the district
court:. “1p effect states [1] that the identity of the specific
agencies involved is exempt under 5 U.8.C. § 552 (b) (1)
and [2] that, whichever agencies were involved, the con-

tents of the requested documents are
tamis of 1o 2 re exempt under thg

The appellants, now armed with an understanding of
the reasons for the district court’s ruling, were given

forty days from the entry of our order in whi i
. A i in
submit their briefs on appeal. hich t°‘:

'I:hen, o.n.8 June 1977, the defendants suddenly changed
t}.xelr. position and moved to remand the action to the,
district court on the grounds that: "

It has now been determined that the fac !
Qentl:al Intelligence Agency, one of the dtzegr?(;;ag::"
in this case, was involved in the Hughes Glomar Ex-
plorer Program may be made public. The District:
Court should have an opportunity to consider in the'

first instance what impact, if any, this fact has on;

the litigation.?®

23 [d, at 3, reprinted in J.A. at 185.
24 Id. at 4, reprinted in J.A. at 186. i
25 [d, at b, reprinted in J.A. at 187. \

26 Appellees’ Motion to Remand, Military Audit Proj
Bush, No. 76-2087 (D.C. Cir. 8 June 1977). gt %







