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U.S. Court of Appeals 

ADMINISTRATIVE LAW 
GENERAL POLICY STATEMENT 

Interstate Commerce Commission statement of 
policy on defining contract motor carriers held to 
be general policy statement and not subject to 
APA requirement of public comment and thirty 
day prior notice. 

THE REGULAR COMMON CARRIER 
CONFERENCE, ETC., ET AL. v. UNITED 
STATES, ET AL., U.S.App.D.C.- No. 79- 
1249, June 30, 1980. Petition for Review 
denied per McGowan, J. (Tamm and Robb, 
JJ. concur). Robert C. Bamford with Roland 
Rice, Harry J. Jordan and Leonard A. 
Jaskiewicz for petitioners. John P. Fonte with 
Richard A. Allen and Robert Lewis Thompson 
for respondents. Paul F. Sullivan for Inter- 
venor, Heavy- Specialized Carriers Confer- 
ence. Harry C. Ames, Jr., E. Stephen 
Heisley, Dwight L. Koerber, Jr. and Lester 
R. Guttman for Intervenor, Baywood Trans- 
port, Inc., et al. 

McGOWAN, J.: This petition for review 
> raises the recurring question of whether 

agency action purporting to be a “general 
policy statement” is not something more, and 
therefore violative of statutory rocedural 
and substantive limitations. In this instance 
we find the challenge to be unavailing, and we 
deny the petition. 

The Interstate Commerce Act defines a 
motor contract carrier as 

a person, other than a motor common car- 
rier, providing motor vehicle transportation 
for compensation under continuing agree- 
ments with a person or a limited number of 
persons — 

(A) by assigning motor vehicles for a con- 
tinuing period of time for the exclusive 
use of each such person; or 
(B) designed to meet the distinct needs of 
each such person. 

49 U.S.C. §10102 (12) (emphasis added). A 
motor common carrier, on the other hand, is 

erson holding itself out to the general 
pu lic to provide motor vehicle transporta- 
tion for compensation over regular or ir- 
regular routes, or both. 

49 U.S.C. §10102 (11). 
In 1962, the Interstate Commerce Commis- 

sion warned in Umthun Trucking Co. Ext.- 
Phosphatic Feed Supplements, 91 M.C.C. 691, 
that 

[t]hose contract carriers whose services do 
not possess . . . a high degree of specializa- 
tion... are hereby put on notice that their 
attempts to expand their operations by of- 
fering service to more than six or eight 
separate shippers will be scrutinized with 
great care to insure that they are not there- 
by placing themselves in a position to serve 
more than the limited number of persons 

(Cont'd. on p. 1466 - Statement) 
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U.S. Court of Appeals 

UNITED STATES 
EMPLOYEES 

Performance Rating Act does not prohibit super- 
visor from responding orally to prospective em- 
ployers about supervised employes. 

BURTON v. LOBDELL, ET AL., U.S.App 
D.C. No. 79-1556, June 30, 1980. Affirmed 
per curiam (MacKinnon, Robb and Mikva, JJ. 
concur). Harvey M. Katz for peliant. 
Barbara L. Herwig with Alice Daniel Carl S. 
Rauh and Robert E. Kopp for appellees. Trial 
Court— Bryant, C.J 

PER CURIAM: This matter is before the 
court on plaintiff-appellant’s appeal from a 
district court order granting defendant- ap- 
pellees’ motion for summary judgment and to 
dismiss. For the reasons stated below and in 
the district court’s memorandum opinion, we 
atten. 

ppellant, Larry R. Burton, brought suit in 
tne? istrict court, alleging that appellees’ 
tortious conduct injured him in his attempts to 

(Cont'd. on p. 1464 - Employees) 
  

U.S. Court of Appeals 

GOVERNMENT INFORMATION 
PRIOR DISCLOSURE 

Agency is not required to disclose records under 
Freedom of Information Act which have been 
previously furnished applicant by another 
agency. 

CROOKER v. U.S. STATE DEPART- 
MENT, U.S.App.D.C. No. 79-2441, June 30, 
1980. Affirmed per curiam (MacKinnon, Robb 
and Corcoran, JJ. concur). Michael Alan 
Crooker, pro se. Charles F. C. Ruff, John A. 
Terry, Michael W. Farrell, Diane M. Sullivan 
and Barry M. Tapp for appellees. Trial 
Court— Joyce Hens Green, J. 

PER CURIAM: In January, 1977, appellant 
Michael Allen Crooker (a federal prisoner 

proceeding pro sé) requested from the State 
epartment a copy of all files indexed under 

his name. Nineteen documents were found. 
Thirteen of them which had originated with 
the Federal Bureau of Investigation (FBI) 
were forwarded to that agency for review and 
direct response to appellant. The FBI released 
the thirteen documents to appellant on April 
17, 1978. Nevertheless, on August 1, 1978, 
Crooker wrote the State Department re- 
questing the FBI documents indexed under 
his name. The State Department responded 
that the FBI had released the thirteen 
documents to him on April 17, 1978. 

Appellant then filed the complaint in this 
case under the Freedom of Information Act (5 
U.S.C. 552 et seq.) seeking declaratory and 
injunctive relief against the State Depart- 
ment. The only documents at issue are the 

(Cont'd. on p. 1465 - Disclosure) 
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U.S. District Court 

CIVIL PROCEDURE 
STANDING 

Employee association lacks standing to challenge 
government agency's letters to -newspapers 
setting forth position on proposed employee com- 
pensation legislation. 

NATIONAL TREASURY EMPLOYEES’ 
UNION, ET AL. v. CAMPBELL, DIREC- 
TOR, OFFICE OF PERSONNEL MANAGE- 
MENT, Dist. Ct., D.C., C.A. No. 79-2673, 
January 15, 1980. Opinion per Flannery, J. 
Robert M. Tobias and William E. Persina for 
the Plaintiff. David Glass and Royce Lam- 
berth for the Defendant. 

FLANNERY, J.: This suit arises from 
certain lobbying activities by the defendant, 
the Director of the Office of Personnel 
Management (OPM), in support of the Federal 
Employees Compensation Reform Act of 1979 
(Compensation Act), which was introduced 
into both houses of Congress on June 14, 1979. 
The plaintiff, the National Treasury Employ- 
ees Union (NTUE), seeks declaratory relief 
and preliminary and permanent injunctive 
relief from these activities, alleging violation 
of two statutes. 

The defendant has moved to dismiss 
ursuant to Fed.R.Civ.P. 12(b)(6), contending 
1) that the plaintiff lacks standing to bring 

this action, (2) that neither statute at issue 
creates a private cause of action, (3) that the 
requirements for preliminary injunctive relief 
have not been shown, and (4) that regardless 
of these other points neither statute renders 
the defendant's activities illegal. The parties 
having fully addressed all issues in their briefs 
and at oral argument, the court will treat the 
defendant’s motion as one for summary 
judgment. Fed.R.Civ.P. 12(b). 

The court rules for the defendant, finding 
that the parties lack standing and that neither 
statute gives rise to a private cause of action. 
For these reasons preliminary injunctive 
relief is inappropriate, and the court need not 
reach the question of whether either statute 
applies to the conduct in question. 

Background 

The activity of which the plaintiff complains 
(Cont'd. on p. 1465 - Standing) 
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