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Opinion for the Court filed by Circuit Judge WALD. 

WALD, Circuit Judge: This case raises issues concern- 
ing the scope of Exemptions 5 and 7 to the general dis- 
closure requirements of the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552 (1976). In 1975 and 1976, plain- 
tiff Coastal States Gas Corporation (Coastal States) filed 
Freedom of Information requests with the defendant, 
seeking copies of agency interpretations of its regulations 
which had not been made public. The plaintiff’s requests 
were never processed, but after suit was filed some docu- 
ments were released. The issue in this appeal is focused 
on memoranda from regional counsel to auditors working 
in DOE’s field offices, issued in response to requests for 
interpretations of regulations within the context of par- 
ticular facts encountered while conducting an audit of a 
firm. The plaintiff contends that these memoranda consti- 
tuted a body of “secret law” which the agency was using 
in its dealings with the public and which must be dis- 
closed, while DOE responds that the documents were 
properly withheld under Exemption 5,2 as documents 

*The defendant DOE has three predecessor agencies: the 
Cost of Living Council (August 19738-December 1978); the 
Federal Energy Office (December 1973-August 1974) ; and the 
Federal Energy Administration (August 1974-October 1977 ). 
For convenience, we refer to the defendant simply as DOE, 
though many of the documents involved were generated by 
these earlier agencies, 

_*.Exemption 5 provides that the disclosure_requirements 
do not apply to: : . 
  

which would not be subject to disclosure during discovery,’ 
and in a few cases, under Exemption 7* as documents 
within an investigatory file. The district court ordered, 
with a few specific exceptions, that the documents must 
be released under the FOIA. It rejected each of DOE’s 
general claims of exemption, finding either that the ra- 
tionale of the particular exemption did not apply to these 
documents, or that the agency had failed to demonstrate 
the prerequisites to proper invocation of the exemption. 
We agree, and affirm the decision of the district court 
in all respects. 

inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other 
than an agency in litigation with the agency{.] 

5 U.S.C. § 552(b) (5). The language of the exemption, relying 
on discovery and evidentiary privileges, serves as a “rough 

guide” to the courts that the same values and policies served 
by those privileges should continue to be protected under the 
FOIA. Three privileges are relevant to this case: the attorney- 
client privilege, attorney work-product privilege, and the 
deliberative function, or executive, privilege. 

® DOE asserted that all of the documents withheld, some 
1500 opinions, were protected by Exemption 5. 

4 Exemption 7 protects: 

investigatory records compiled for law enforcement pur- 
poses, but only to the extent that the production of such 
records would (A) interfere with enforcement pro- 
ceedings,... [or] (E) disclose investigative techniques 
and procedures[.] 

5 U.S.C. §552(b) (7). Although the affidavits submitted by 
DOE to the district court invoked both clauses (A) and (EB), 
DOE no longer argues that disclosure would improperly reveal 
its investigatory techniques. The dates on the documents 
withheld under Exemption 7 range back to 1974, and, curiously 
enough, all of them are from only four Regions, II, IV, V, and 
X. Whether this is ifferi 
or differing interpretations.of the meaning of Exemption_7_ 

  among the Regions is not clear. — — 
        

  

  

    

  

  

 



  

I. The Facts: In order to determine whether the 
agency’s claim that the documents were properly with- 
held is valid, an understanding of the function the docu- 
ments serve within the agency is crucial. NLRB v. Sears, 
Roebuck & Co., 421 U.S. 132 (1975). In our explanation 
of the facts, we draw upon the district court’s findings, 
which, of course, we are bound to accept unless they are 
clearly erroneous. We will note, however, those places at 
which DOE contends the district court has misconstrued 

the internal functioning of the agency. 

After the 1973 oil embargo, a compliance program was 
established to assure the observance of petroleum pricing 
and allocation regulations. Ten regional offices were es- 
tablished within which regional counsel were located. 
Each regional office also employed auditors and other 
investigative personnel, whose job was auditing individual 
firms to assure compliance with the regulations. These 
audits were not “investigations;” at that point, no charge 
had been made nor was a violation necessarily suspected. 
According to the regional director of Region VI in Dallas, 
the auditor “begins the audit without any preconceived 

’ notion that there’s a violation at that firm. He is audit- 

ing for compliance.” Deposition of Larry White, Regional 
Director for Compliance, Region VI, at 22 (hereinafter 
White Dep.). 

While the regional counsel has many responsibilities, 
the particular task relevant to this case is that of pro- 
viding interpretations of the pertinent regulations to the 
auditors at this early state of compliance review. If the 
auditors should encounter a problem of regulatory inter- 
pretation, a request for advice would be sent to the re- 
gional counsel, couched in a specific factual context, either 
real or hypothetical.6 The response would be a legal 

5In describing the kind of situation in which a regional 
eounsel_opinien—_micht_be_soucht, White_testified that “i 

‘would ‘probably be a problem early-on-in the audit, and they 

  

  

    

5 

memorandum, interpreting any applicable regulations in 
light of those facts, and often pointing out additional 
factors which might make a difference in the application 
of the regulation. We set out, as an example, one of the 
fourteen documents submitted by the agency as “typical” 
of the memoranda at issue in this case.® 

would need an answer or some guidance, some technical advice 
before they ever continue the audit. That would be typically 
what would precipitate one.’’ White Dep. at 29. As the Area 
Manager in San Antonio described the origins of the regional 
counsel opinions, “[T]hey came about based upon a written 
request to regional counsel from someone in the region . . . 
through the area manager in the case of an area office, and 
they’re related to a case and convey certain fact situations and 
request an opinion.” Deposition of Charles Ceska, Jr. at 88-89 
(hereinafter Ceska Dep.) - 

8 After the district court ruled against DOE and ordered 
disclosure of the documents based upon the index and affi- 
davits, the agency moved for reconsideraton and submitted 
fourteen documents under seal as representative of the memo- 
randa involved. The district court ruled against DOE on its 
motion and vacated its order placing the documents under 
seal, making them part of the public record. We will not pass 
on the propriety of DOE’s attempt to insert these documents 
into the record after the decision was rendered and the record 
closed. We refer to the documents in the course of this opinion, 
where appropriate to illustrate a point, but not as evidence 
to support our conclusion. We think this use proper, since the 
documents in no way harm plaintiff’s case. 

Document No. IX-68 was one of those submitted for in- 
spection. The memorandum was prepared in September, 1975 
by one of DOE’s regional counsel and sent to the Director 
of Compliance Division. The body of the document is set out 
in full below: 

You sought advice as to the formula for computing the 
ceiling price of gasoline at a station which has been taken 
over by the previous operator’s supplier. 

From the facts presented, it appears that one legal entity 
has been acquired, as an ongoing business, by another 
legal entity. Accordingly, Section-212.111(c) of the Regu- 
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The agency points out that these were not “formal” 
interpretations of the regulations, emphasizing that there 

lations indicates the method by which the former supplier 
shall determine its maximum lawful price for covered 
products, since this is the Section which provides for 
prices to be charged upon acquisition of a legal entity for 
a component of a legal entity which previously engaged 
in the sale of such products in the same market area. 
“The basic objective of Section 212.111(c) is to ensure 
that changes in ownership do not result in unwarranted 
price increases or otherwise serve to avoid the FEA 
price regulations. (FEA National Office Interpretation 
1975/9).” 

In this case, the supplier would be entitled to calculate 
the “weighted price” for May 15, 1973, by substituting 
the weighted average at which the item was lawfully 
priced by the previous operator in transactions with the 
class of purchaser concerned on the date of acquisition. 
The supplier’s “weighted average unit cost” for May 15, 
1973, would be calculated by substituting the former oper- 
ator’s weighted average unit cost of product in inventory 
on date of acquisition. 

While the supplier may be able to take advantage of the 
$0.01 non-product allowance in determining historic 
maximum allowable markup, subsequent calculations for 
determination of current maximum selling price must be 
based on the supplier’s current product costs. Nothing 
in the price regulations permits a “firm” to increase its 
lawful selling price by denominating as “costs” for “cost 
past-through” [sic] purposes the “firm’s” own profits in 
intra-firm sales or in multiple sales or in resale within the 
“firm” (FEA National Office Interpretation 1975/3). The 
supplier’s non-product cost pass-through is limited to the 
amount allowed other retail sellers by the Regulations. 
The amount granted by the Regulations for sales at other 
than retail cannot be used in computing product costs 
for allocated product sold through [sic] the newly 
acquired retail outlet. (See Section 212.93 (b) and Re- 
gional Counsel reply to C&E request for Assistance Nos. 
57 and 61, July 8, 1975). 

This document was withheld as a “pre-decisional” deliberative 
document exempt under Exemption 5. 
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is a published procedure for issuing such interpretations. 
Also, the agency insists that the interpretations were not 
“binding” on the audit staff; it contends that the agency 
staff “is free to reject the memorandum.”? The district 
court found, however, that in fact the advice was regu- 
larly and consistently followed by the non-legal staff, a 
conclusion which we find to be fully supported by the 
evidence.* There is evidence in the record that agency 
staff failed to follow a regional counsel opinion only if it 
could be distinguished on the facts, or if the matter were 
referred to a higher authority within the agency.” Fur- 

7 White testified that the memorandum is “an opinion from 
counsel that is not compulsory. The area manager does not 
have to follow that.” However, since the regional counsel will 
subsequently be reviewing for legal sufficiency any remedial 
order which might issue, White candidly noted that there is 
“no assurance that his case is going to get out if he chooses 
to ignore it.” White Dep. at 70. Ceska also testified that the 
regional counsel opinions are “not a final decision.” Ceska 
Dep. at 88. 

8 The district court relied heavily on the practical realities 
of the situation, rather than looking for a formal agency 
designation of “final” or “binding.” In fact, the auditors are 
not lawyers and were attempting to apply extraordinarily 
complicated regulations. The district court found, and we 
agree, that it was “inconceivable” that the auditors would 
simply ignore the advice of regional counsel. Indeed, there is 
testimony to support this conclusion. Ceska stated that the 
opinions were followed as a matter of course, and that the 
auditors rely heavily on counsel opinions for guidance. Ceska 
Dep. at 17, 88. If there should be dicagreement on the issue 
discussed in the opinion, Ceska’s testimony makes it clear 
that the auditors did not simply disregard the advice, but 
rather sought resolution of the issue, by referral to the na- 
tional office if necessary. Id. at 89. 

* Affidavit of Charles F. Dewey, Regional Counsel for 
Region VIII; Affidavit of Avrom Landesman, Deputy Special 
Counsel for Compliance, {| 8. These affidavits were submitted 
by DOE. 
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thermore, in some of the offices the documents were in- 
dexed by subject matter and used as precedent in later 
cases; '° they were circulated among the area offices and 
supplied to new personnel; '! they were at times “amend- 
ed” or “rescinded,’’ which would hardly be necessary if 
the documents contained merely informal suggestions to 
staff which could be disregarded; '* and on at least one 
occasion a regional counsel memorandum involving the 
audit of a different firm was cited to a member of the 
public as binding precedent.'* The fourteen documents 
which are a part of the record are brief memoranda 
which explain the meaning of a particular regulation 
when applied to certain facts. 

II. The District Court Opinion: Although the district 
court rejected each of DOE’s general claims of exemption, 
the court did find that some documents were properly 
withheld. Those documents labeled as “drafts, proposals 
and recommendations” in the agency’s index of documents 
were found to be deliberative documents within the scope 
of Exemption 5. A few documents were found to be pro- 
tected by the attorney work-product privilege because the 
index revealed they were drafted at a time in the audit 
when litigation was likely because specific potential vio- 

10 Deposition of F. Z. Elmer, Regional Counsel, Region VI, 

at 51 (hereinafter Himer Dep.) ; Ceska Dep. at 40, 50; Affi- 
davit of Lewis Albright, Former Assistant Regional Counsel, 
Region VI (hereinafter Albright Aff.). 

11 Blmer Dep. at 28; Albright Aff.; White Dep. at 69. 

12 White Dep. at 32; Elmer Dep. at 34; Albright Aff. 

13 In the course of represonting a client under audit, Steven 
Segal, a Houston attorney, was told by personnel in the Area 

Office that the situation was covered by a regional counsel 
opinion, cited to him by number, which had been prepared in 
the course of an earlier audit of another firm. He was told 
that the opinion was binding on the staff member. Affidavit 
  

______ of Steven_Segal,_Jj-3-4 — 
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lations had been revealed. However, the agency’s clain 
of attorney-client privilege was rejected as to all the 
documents because the agency had failed to establish that 
these documents had been treated with any measure ot 
confidentiality within the agency. 

As for the Government’s Exemption 7 claim, the district 
court found that while it was asserted as to fifty-three 
documents, no attempt was made to indicate the present 
status of any investigation involving any of the docu: 
ments. Since Exemption 7 only applies to concrete pros: 
pective or presently active investigations,‘ the district 
court ruled that the agency had failed to establish its 
entitlement to the exemption, but nevertheless—as a pre. 
caution—permitted very recent documents as to which 
Exemption 7 was claimed to be withheld. 

On appeal, DOE contends that the district court was 
in error as to all documents which were ordered to be 
released. All of the documents, it argues, were properly 
withheld because they were “pre-decisional” or delibera- 
tive intra-agency memoranda, protected by the attorney- 
client or the attorney work-product privileges, or consti- 
tute part of an investigative file, and their disclosure 
would cause harm to compliance investigations. Coastal 
States does not challenge the district court decision to 
permit the continued withholding of the few documents 
which the district court found were protected by the 
exemptions. 

Ill. The Vaughn Index: In lieu of in camera inspec- 
tion, DOE submitted an index of the withheld documents, 
along with affidavits from regional counsel in support of 
its decision not to release the memoranda. The parties 
have referred to these materials as the Government’s 
“Vaughn Index,” but we wish to make clear that this 

' NLRB v. Robbins Tire & Rubber, 487 U.S. 214 (1978) ; 
see discussion, infra,S Seetion yy. 
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index is not what we had in mind in our decision in 
Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. 
denied, 415 U.S. 977 (1974) (Vaughn I), in which we 
set out suggested procedures to allow the courts to deter- 
mine the validity of the Government’s claims without 
physically examining each document. We repeat, once 
again, that conclusory assertions of privilege will not 
suffice to carry the Government’s burden of proof in 
defending FOIA cases. A typical line from the index 
supplied in this case identifies who wrote the memoran- 
dum, to whom it was addressed, its date, and a brief 

description of the memorandum such as “Advice on audit 
of reseller whether product costs can include imported 
freight charges, discounts, or rental fees. Sections 212.93 
and 212.92.” DOE claimed this document was “PD” 
(predecisional), “ATWP” (attorney work-product) and 
that “some” of it was in an investigatory file. That is 
all we are told, save for the affidavits submitted by the 
regional counsel which repeat in conclusory terms that 
of the exemptions. 

Such an index is patently inadequate to permit a court 
to decide whether the exemption was properly claimed, 
as will be discussed more fully in the course of this 
opinion. Contrast the index submitted by the agency and 
described in Mead Data Central, Inc. v. U.S. Dep’t of 
the Air Force, 566 F.2d 242 (D.C. Cir. 1977), which 
clearly describes the characteristics of the documents 
which the agency felt brought them within the exemption 
claimed, and which was still inadequate to permit the 
court to determine whether all elements of the privileges 
were present in each document. After describing what 
it expected from a Vaughn index in that opinion, the 
court acknowledged that the provision of adequate jus- 
tification for withholding could be a substantial burden 
on an agency: 

Certainly these procedures add significantly to the re- 

11 

disclosure [sic] material it has in good faith decided 
is exempt. Those burdens may be avoided at the 
option of the agency, however, by immediate dis- 
closure. Congress has encouraged the agencies to dis- 
close exempt material for which there is no com- 
pelling reason for withholding, and an agency’s own 
balancing of the resource costs of justifying non- 
disclosure against the value of secrecy may provide a 
rough estimate of how compelling is its reason for 
withholding. 

Id. at 261 (footnote omitted). 

At several points in the course of this opinion we will 
rely on a conclusion not that the documents are not ex- 
empt as a matter of law, but that the agency has failed 
to supply us with even the minimal information necessary 
to make a determination. We remind the agencies, once 
again, that the burden is on them to establish their right 
to withhold information from the public and they must 
supply the courts with sufficient information to allow us 
to make a reasoned determination that they were correct. 

IV. Exemption 5 to the FOIA: The clear purpose of 
the FOIA is to assure that the public has access to all 
government documents, subject to only nine specific limi- 
tations, to be narrowly interpreted, which Congress de- 
cided were necessary to protect our national interests and 
permit the efficient operation of the government. Only 
two of these limitations are relevant here; Exemption 5, 
which permits the withholding of documents which would 
be protected in the course of discovery, and Exemption 
7(A), which permits the temporary protection of mate- 
rials in investigatory files, to prevent the premature 
disclosure of the government’s case and possible disrup- 
tion of adversary proceedings. 

The language of Exemption 5 is cast in terms of dis- 
covery law; the agencies need turn over no documents 

  
_—__ source eosts an areney—mit + LL sof? 8d 1, 44. 
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“which would not be available by law to a private party 

in litigation with the agency.” This discovery standard 

can only serve as a “rough guide” to the courts, EPA V. 

Mink, 410 U.S. 78, 86 (1973), since decisions as to discovery 

are usually based on a balancing of the relative need of 

the parties, and standards vary according to the kind of 

litigation involved. Furthermore, the most fundamental 

discovery and evidentiary principle, relevance to the is-: 

sues being litigated, plays no part in FOIA cases. It is 

clear, however, that Congress intended that agencies 

should not lose the protection traditionally afforded 

through the evidentiary privileges simply because of the 

passage of the FOIA. The courts have recognized that 

Exemption 5 protects, as a general rule, materials which 

would be protected under the attorney-client privilege, 

Mead Data Central, 566 F.2d at 252-255; the attorney 

work-product privilege, NLRB v. Sears, 421 USS. at 154, 

Bristol-Myers Co. v. FTC, 598 F.2d 18 (D.C. Cir. 1978) ; 

or the executive “deliberative process” privilege, HPA V. 

Mink, 410 U.S. at 85-90, Vaughn v. Rosen, 523 F.2d 

1136 (D.C. Cir. 1975) (Vaughn II), DOE argues that 

all three are applicable in this case. 

a. The Attorney-Client Privilege: The familiar attor- 

ney-client privilege is the oldest of the evidentiary privi- 

leges. 8 J. WIGMORE, EVIDENCE § 2290 at 542 (McNaughton 

rev. 1961). Its purpose is to assure that a client’s confi- 

dences to his or her attorney will be protected, and there- 

fore encourage clients to be as open and honest as possible 

with attorneys. Uninhibited confidence in the inviolability 

of the relationship is viewed as essential to the protection 

of a client’s legal rights, and to the proper functioning 

of the adversary process. Like other privileges which 

protect communications within a particular relationship, 

the privilege reflects society’s judgment that promotion 

of trust and honesty within the relationship is more im- 
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portant than the burden placed on the discovery of truth. 

The privilege is not limited to communications made in 

the context of litigation or even a specific dispute, but 

extends to all situations in which an attorney’s counsel is 

sought on a legal matter. While its purpose is to protect 

a client’s disclosures to an attorney, the federal courts 

extend the privilege also to an attorney’s written com- 

munications to a client, to ensure against inadvertent 

disclosure, either directly or by implication, of informa- 

tion which the client has previously confided to the 

attorney’s trust.*® 

Like all privileges, however, the attorney-client privi- 

lege is narrowly construed and is limited to those situa- 

tions in which its purposes will be served. The Supreme 

Court has stated that the privilege “protects only those 

disclosures—necessary to obtain informed legal advice— 

which might not have been made absent the privilege.” 

Fisher v. United States, 425 U.S. 391, 403 (1976). We 

have difficulty in perceiving any purpose which would be 

served by applying the attorney-client privilege in this 

case. While it is clear that an agency can be a “client” 

and agency lawyers can function as “attorneys” within 

the relationship contemplated by the privilege, this does 

not seem to be such a case. It is hard to imagine the 

“confidential information” which an auditor might have 

communicated to the regional counsel. The factual situa- 

tions the auditor communicates to the attorneys are en- 

countered in the course of auditing third parties, the 

companies. They do not contain private information con- 

cerning the agency. Rather than “counseling,” intended to 

18“The proposition is that the detriment to justice from 

a power to shut off inquiry to pertinent facts in court, will be 

outweighed by the benefits to justice (not to the client) from 

a franker disclosure in the lawyer’s office.” McCoRMICK ON 

EVIDENCE § 87 at 175 (2d ed. 1972). 

16 Mead Data Central, 566 F.2d at 254 n.25. 
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assist the agency in protecting its interests, the memoranda 
here seem to be neutral, objective analyses of agency regu- 
lations. They resemble, in fact, question and answer 
guidelines which might be found in an agency manual. 
In sharp contrast are the documents and memoranda in 
issue in Mead Data Central, 566 F.2d 242, in which dis- 
closure was sought of material generated in the course 
of negotiating a contract between the Air Force and a 
private company. In such a case, the Government is 
dealing with its attorneys as would any private party 
seeking advice to protect personal interests, and needs 
the same assurance of confidentiality so it will not be 
deterred from full and frank communications with its 
counselors. This case bears little resemblance to that 
situation. 

Assuming, however, that the purposes of the attorney- 
client privilege might be served by extending its protec- 
tion to the situation here, we agree with the district 
court that DOE has failed to demonstrate a fundamental 
prerequisite to assertion of the privilege: confidentiality 
both at the time of the communication and maintained 
since. The burden is on the agency to demonstrate that 
confidentiality was expected in the handling of these com- 
munications, and that it was reasonably careful to keep 
this confidential information protected from general dis- 
closure. Not only has the DOE failed to affirmatively 
establish confidentiality, but the evidence shows no at- 
tempt whatsoever to protect these memoranda within the 
agency. The agency has admitted that it does not know 
who has had access to the documents,'” and there is un- 
disputed testimony that at least in some regions, copies 
of the memoranda were circulated to all area offices,’® 

17 Memorandum Concerning Defendant’s Filing of January 
8, 1979, Joint Appendix at 530. 

7d. (Region I); White Dep. at 69, Ceska Dep. at 16 

-~(Region VI); 
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filed and indexed for future use,’® relied on as precedent 
and used as training materials for new personnel.”° 

DOE argues that circulation limited to the confines of 
the agency of a document otherwise entitled to protection 
under the attorney-client privilege should not defeat the 
privilege, but that would be far too broad a grant of privi- 
lege. When the client is by nature a group, as is true of 
both the government and corporations, the courts have 
agreed that the privilege should not be defeated by some 
limited circulation beyond the attorney and the person 
within the group who requested the advice. The test, as 
this court held in Mead Data Central, is whether the 
agency is able to demonstrate that the documents, and 
therefore the confidential information contained therein, 
were circulated no further than among those members 
“of the organization who are authorized to speak or act 
for the organization in relation to the subject matter of 
the communication.” 566 F.2d at 253 n.24. The purpose of 
the privilege is limited to protection of confidential facts. 
If facts have been made known to persons other than those 
who need to know them, there is nothing on which to 
base a conclusion that they are confidential. 

If DOE were able to establish that some attempt had 
been made to limit disclosure of the documents to the 
agency personnel responsible for the audit under discus- 
sion in the memorandum, we would have a different case. 
One significant measure of confidentiality is the degree 
of care exhibited in the handling of the documents; we 
can find nothing in this record to indicate that the per- 
son requesting advice from the regional counsel had any 
expectation of confidentiality whatsoever. 

’ We must therefore agree with the district court that 
DOE has failed to carry its burden of establishing that 

19 See note 10, supra. 

  » See notes 10 and 11, supra. 
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these documents should be granted protection under the 

attorney-client privilege. 

b. Attorney Work-Product: Another traditional area 

of privilege which has been recognized under Exemption 

5 is attorney work-product. This doctrine stands in con- 

trast to the attorney-client privilege; rather than pro- 

tecting confidential communications from the client, it 

provides a working attorney with a “zone of privacy” 

within which to think, plan, weigh facts and evidence, 

candidly evaluate a client’s case, and prepare legal 

theories. There is one significant limitation on the doc- 

trine, however, which defeats the agency’s claim of privi- 

lege here; it has uniformly been held to be limited to 

documents prepared in contemplation of litigation. See, 

Jordan v. U.S. Dep’t of Justice, 591 F.2d 753 (D.C. Cir. 

1978) (en banc); Feb. R. Civ. P. 26(b) (3). Beyond the 

few documents which the trial court held could be prop- 

erly withheld pursuant to this privilege, the DOE has 

failed to establish that any of the remaining documents 

were prepared in apprehension of litigation. 

The principles of the work-product privilege have been 

developed in federal courts from the landmark decision in 

Hickman v. Taylor, 829 U.S. 495, 510-11 (1947), which 

held that “it is essential that a lawyer work with a 

certain degree of privacy, free from unnecessary intrusion 

by opposing parties and their counsel.” The purpose of 

the privilege, however, is not to protect any interest of the 

attorney, who is no more entitled to privacy or protection 

than any other person, but to protect the adversary trial 

process itgelf. It is believed that the integrity of our 

system would suffer if adversaries were entitled to probe 

each other’s thoughts and plans concerning the case. 

Certainly less work-product would be commited to paper, 

which might harm the quality of trial preparation. In any 

case, the scope of the protection is limited, as Judge Wilkey 

made clear in Jordon: 

17 

The work-product rule does not extend to every writ- 
ten document generated by an attorney; it does not 
shield from disclosure everything that a lawyer does. 
Its purpose is more narrow, its reach more modest 

[T]he purpose of the privilege is to encourage 
effective legal representation within the framework 
of the adversary system by removing counsel’s fears 
that his thoughts and information will be invaded 
by his adversary. In other words, the privilege fo- 
cuses on the integrity of the adversary trial process 
itself .... This focus on the integrity of the trial 
process is reflected in the specific limitation of the 
privilege to materials “prepared in anticipation of 
litigation or for trial.” 

591 F.2d at 775 (emphasis added). The same limitation 
is reflected in the discovery rule in FED. R. Civ. P. 26 
(b) (3), which provides: 

Trial Preparation: Materials .... [A] party 
may obtain discovery of documents and tangible 
things . . . prepared in anticipation of litigation 
or for trial by or for another party or by or for 
that other party’s representative (including his at- 
torney, consultant, surety, indemnitor, insurer, or 
agent) only upon a showing that the party seeking 
discovery has substantial need of the materials in the 
preparation of his case and that he is unable without 
undue hardship to obtain the substantial equivalent 
of the materials by other means. In ordering dis- 
covery of such materials when the required showing 
has been made, the court shall protect against dis- 
closure of the mental impressions, conclusions, opin- 
ions, or legal theories of an attorney or other repre- 
sentative of a party concerning the litigation. 

(emphasis added). There is still some dispute among the 
courts as to the limits of the privilege, for instance, 
whether the protection afforded by the privilege lapses 
once the litigation has ended or the prospects of litiga- 
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tion have faded, but it is firmly established that there is 

no privilege at all unless the document was initially pre- 

pared in contemplation of litigation, or in the course of 

preparing for trial. Jordan, 591 F.2d at 7175. Of course, 

the courts will not penalize litigants for doing initial prep- 

aration before filing a complaint, but we agree with the 

district court that at the very least some articulable claim, 

likely to lead to litigation, must have arisen. To the eX- 

tent the Government provided some indication in its 

index that a specific claim had taken shape in the course 

of an audit, so that the attorney’s work could fairly, if 

generously, be characterized as “in contemplation of liti- 

gation,” the district court permitted these documents to 

be withheld.2!. Beyond that, the DOE has failed to carry 

its burden of establishing that litigation was fairly fore- 

seeable at the time the memoranda were prepared, and 
thus is not entitled to invoke the exception. 

DOE relies on several cases to support its claim of 
privilege, each of which is distinguishable because in each 
case, at the very least, a specific charge or allegation was 
under investigation. Even under the broad scope of the 

attorney work-product privilege described in Kent Corp. V. 

NLRB, 530 F.2d 612 (5th Cir.), cert. denied, 429 U.S. 
920 (1976), which held that investigatory reports pre- 
pared very early in the course of the agency’s involve- 
ment in the case, before there had been any determination 
that the charges had substance, were protected by the 
privilege, we note that the Fifth Circuit relied on the 

24 Coastal States has not appealed the withholding of these 
documents, so we will not explore the issue whether these 
attorneys, who were not responsible for litigation in these 

cases, should any ensue, can be entitled to claim the work- 
product privilege at all. Contrast the agency practice in 

NLRB v. Sears, 421 U.S. 1382, in which the same lawyers who 
prepared the documents initiating litigation would be acting 
as advocates for the agency’s position in the course of the liti- 
gation 
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fact that “the prospect of litigation [was] identifiable be- 
cause of specific claims that [had] already arisen.” Id. 
at 623. The NLRB investigations involved in Kent only 
occurred after specific charges of unfair labor practices 
had been filed. We need not here explore the outer bound- 
aries of the privilege; with the exception of the few docu- 
ments held to be privileged by the district court, there is 
no indication in the index or affidavits that there was 
even the dimmest expectation of litigation when these docu- 
ments were drafted. The mere fact that many of the 
memoranda deal with specific factual situations is not 
sufficient ; if an agency were entitled to withhold any docu- 
ment prepared by any person in the Government with a 
law degree simply because litigation might someday 
occur, the policies of the FOIA would be largely defeated. 
To argue that every audit is potentially the subject of liti- 
gation is to go too far. While abstractly true, the mere 
possibility is hardly tangible enough to support so broad 
a claim of privilege. We need not decide here whether liti- 
gation need be consciously contemplated by the attorney; 
the documents must at least have been prepared with a spe- 
cific claim supported by concrete facts which would likely 
lead to litigation in mind, and that has not been demon- 
strated here. 

We note that among the fourteen documents submit- 
ted by DOE as “representative” there are two which 
might, if we accepted the broad Kent test, be character- 
ized as in “contemplation of litigation.” In one document 
the auditor had already determined that an illegal price 
had been charged by a company which had recently been 
sold, and advice was sought to as whether the former 
shareholders could be liable for the overcharges. In 
the other, a similar transfer of operations had occurred, 
and the regional counsel opinion explored the question 
of whether the agency should seek reimbursement from 
the former sole proprietor or the new corporation. If these 
documents —had-been -adequately described at an earlier 
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point we would have to face the question whether protec- 
tion of work produced at such an early state in the ad- 
ministrative process would sufficiently further the goals of 
the work-product privilege to justify withholding them 
from the public. But in pursuing its broader claim that 
all of these documents represent attorney work-product, 
DOE neglected to supply the court with sufficient facts, 
either in its index or its submitted affidavits, to permit 
a conclusion that in fact specific claims had arisen and 
were likely to be pursued to the point of litigation by 
the agency. For instance, DOE indexes the second docu- 
ment described above simply as a “detailed discussion 
of facts and applicability of § 212.111(a) (2) to a spe- 
cific case.” At the very least, the agency must estab- 
lish in its affidavits or indexes the fact that a specific 
claim had arisen, was disputed by the company, and was 
being discussed in the memorandum; DOE cannot expect 
the district court to simply assume the fundamental pre- 
requisites which are its burden to establish. 

ec. The Deliberative Process Privilege: A privilege 
unique to the government is one which is variously de- 
scribed as predecisional or deliberative process privilege. 
The privilege has a number of purposes: it serves to 
assure that subordinates within an agency will feel free 
to provide the decisionmaker with their uninhibited opin- 
ions and recommendations without fear of later being 
subject to public ridicule or criticism; to protect against 
premature disclosure of proposed policies before they 
have been finally formulated or adopted; and to protect 
against confusing the issues and misleading the public 
by dissemination of documents suggesting reasons and 
rationales for a course of action which were not in fact 
the ultimate reasons for the agency’s action. See Jordan, 
591 F.2d at 772-774, 

DOE argues that these memoranda were “pre-deci- 
sional” because _the regional counsel did not have final 
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decisionmaking authority over interpretation of the 
regulations, and they were “deliberative” because they 
were an early part of the enforcement process, subject 
to continuing debate within the agency as the investiga- 
tion continued. Coastal States, on the other hand, argues 
that the documents display none of the give-and-take of 
the decisionmaking process, are not recommendatory in 
nature, and in any case were utilized within the agency 
as an informal, functioning body of “secret law.” 

In deciding whether a document should be protected 
by the privilege we look to whether the document. is 
“predecisional”—whether it was generated before the 
adoption of an agency policy—and whether the document 
is “deliberative’—-whether it reflects the give-and-take 
of the consultative process. The exemption thus covers 
recommendations, draft documents, proposals, suggestions, 
and other subjective documents which reflect the personal 
opinions of the writer rather than the policy of the 
agency. Documents which are protected by the privi- 
lege are those which would inaccurately reflect or 
prematurely disclose the views of the agency, suggesting 
as agency position that which is as yet only a personal 
position. To test whether disclosure of a document is 
likely to adversely affect the purposes of the privilege, 
courts ask themselves whether the document is so candid 
or personal in nature that public disclosure is likely in 
the future to stifle honest and frank communication with- 
in the agency; “Human experience teaches that those who 
expect public dissemination of their remarks may well 
temper candor with a concern for appearances and for 
their own interests to the detriment of the decisionmak- 
ing process.” United States v. Nixon, 418 U.S. 688, 705 
(1974). We also ask whether the document is recom- 
mendatory in nature or is a draft of what will become a 
final document, and whether the document is deliberative 
in nature, weighing the pros and cons of agency adoption 
-oL-one-viewpointor-another. Finally, even if the docu- 
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ment is predecisional at the time it is prepared, it can 
lose that status if it is adopted, formally or informally, 
as the agency position on an issue or is used by the 
agency in its dealings with the public. 

The cases in this area are of limited help to us, because 
the deliberative process privilege is so dependent upon 
the individual document and the role it plays in the 
administrative process. The Supreme Court has consid- 
ered the privilege on several occasions. EPA v. Mink, 
410 U.S. 78, dealt with clearly advisory reports prepared 
for the President, and established the principal that the 
privilege applies only to the “opinion” or “recommenda- 
tory” portion of the report, not to factual information 
which is contained in the document. 

In NLRB v. Sears, 421 U.S. 132, the plaintiff sought 
documents prepared by the regional counsel for the Labor 
Board which either directed the dismissal of a complaint 
(and terminated the consideration of the case) or di- 
rected the filing of a complaint (which formally com- 
menced litigation). Under NLRB procedure, the former 
action was an unreviewable final disposition of the case, 
and thus the Supreme Court held that it could not be 
considered “predecisional.” The latter, however, merely 
initiated a formal adjudicative procedure, inevitably re- 
sulting in a final disposition which would more accurately 
reflect the agency’s views. The Court recognized that the 
distinction between the two documents based on their 
conclusion was not a “bright line,” but was bolstered in 
its decision that the memoranda directing the filing of 
a complaint were properly withheld by the reduced public 
interest in disclosure, since there would inevitably be a 
“final” opinion which would set out the agency’s policy 
and law, and by the fact that the attorney work-product 
privilege was implicated, since those documents began 
litigation and were prepared by the same attorneys who 
would be acting as advocates for the agency position. A 
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crucial distinction between Sears and the present case is 
that in Sears the documents which were properly with- 
held initiated litigation before the Board; they were not 
intended to guide and direct subordinates in analogous 
cases. That is, because they were not final agency action, 
they were not viewed as having precedential import and 
were not intended to have effect upon actions of others 
in the agency. See 421 U.S. at 156-57. 

Renegotiation Bd. v. Grumman Aircraft, 421 U.S. 168 
(1975), also involved documents which would inevitably 
be superceded by later formal agency action. In that 
case, regional recommendations were prepared, suggest- 
ing a disposition of a particular case. In every case, 
these recommendations were reviewed by the Board and 
some final action on the case was taken by the Board. 
The documents at issue in Grumman were transmitted 
to superior authority for review and final action; they 
were merely recommendations with no precedential sig- 
nificance. It was only the later decision of the Board 
that had decisional significance and would guide and 
direct future conduct of subordinates in analogous cases. 
See 421 U.S. at 185-86. For our present decision it is 
very instructive to note that the Grumman Court distin- 
guished the facts before it from the situation of a United 
States District Court, whose decision has real operative 
effect absent appeal by a party. See id. at 186-87. In 
the present case, by contrast, the memoranda from re- 
gional counsel are analogous to trial court decisions in 
that the district court here found that they have operative 
and controlling effect over auditors unless the matter was 
referred to a higher authority in the Department. 

This court has also considered the deliberative process 
privilege on many occasions. A strong theme of our 
opinions has been that an agency will not be permitted 
to develop a body of “secret law,” used by it in the dis- 
charge of its regulatory duties and in its dealings with 
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the public, but hidden behind a veil of privilege because 
it is not designated as “formal,” “binding,” or “final.” 
The theme was sounded as early as 1971 when the court 
emphatically stated that agencies would be required to 
disclose “orders and interpretations which it actually ap- 
plies to cases before it,” in order to prevent the develop- 
ment of “secret law.” Sterling Drug, Inc. v. FTC, 450 
F.2d 698, 708 (D.C. Cir. 1971). The refrain was re- 
peated in Schwartz v. IRS, 511 F.2d 1308, 13805 (D.C. 
Cir. 1975), and Ash Grove Cement Co. v. FTC, 511 F.2d 
815, 818 (D.C. Cir. 1975). The court in Sterling Drug 
explained the reasoning which underlies this line of 
cases: 

[T]he policy of promoting the free flow of ideas with- 
in the agency does not apply here, for private trans- 
mittals of binding agency opinions and interpreta- 
tions should not be encouraged. These are not the 
ideas and theories which go into the making of the 
law, they are the law itself, and as such should be 
made available to the public. Thus, to prevent the 
development of secret law within the Commission, 
we must require it to disclose orders and interpreta- 
tions which it actually applies in cases before it. 

450 F.2d at 708. 

It is also clear that the agency has the burden of 
establishing what deliberative process is involved, and 
the role played by the documents in issue in the course 
of that process. Vaughn II, 523 F.2d at 1146. In that 
ease, Judge Wilkey pointed out that if documents are not 
a part of a clear “process” leading to a final decision on 
the issue, as they were in both the Sears and the Grum- 
man cases, they are less likely to be properly character- 
ized as predecisional; in such a case there is an additional 
burden on the agency to substantiate its claim of privi- 

25 

official is more likely to be predecisional, while a docu- 
ment moving in the opposite direction is more likely to 
contain instructions to staff explaining the reasons for a 
decision already made. For instance, this court recently 
identified as “a classic case of the deliberative process at 
work” a series of memoranda to the Assistant Secretary 
of the Army from the General Counsel in his department, 
recommending legal strategy in light of a particular con- 
troversy. Murphy v. Dep’t of the Army, No. 78-1258, 
slip op. at 7 (D.C. Cir., Dee. 21, 1979). 

Applying these principles and precedents to this case, 
it is readily apparent that the memoranda in issue bear 
little resemblance to the types of documents intended to 
be protected under the deliberative process privilege. The 
documents were not suggestions or recommendations as 
to what agency policy should be. Unlike the documents 
in EPA v. Mink and Murphy v. Dep’t of the Army, the 
memoranda are not advice to a superior, nor are they 
suggested dispositions of a case, as in Grumman. They 
are not one step of an established adjudicatory process, 
which would result in a formal opinion, as were the docu- 
ments held exempt in NLRB v. Sears. There is nothing 
subjective or personal about the memoranda; they are 
simply straightforward explanations of agency regulations 
in specific factual situations. They are more akin to a 
“resource” opinion about the applicability of existing 
policy to a certain state of facts, like examples in a 
manual, to be contrasted to a factual or strategic advice- 
giving opinion. Nor do they reflect “agency give-and- 
take—of the deliberative process—by which the decision 
itself is made.” Vaughn II, 523 F.2d at 1144. Charac- 
terizing these documents as “predecisional” simply be- 
cause they play into an ongoing audit process would be 
a serious warping of the meaning of the word. No “deci- lege. The identity of the parties to the memorandum is sion” is being made or “policy” being considered; rather important; a documen i i iscuss €5 ished policies and decisions
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—the agency regulations—in the light of a specific, and 
often hypothetical, fact pattern. 

We reemphasize the narrow scope of Exemption 5 and 
the strong policy of the FOIA that the public is entitled 
to know what its government is doing and why. The 
exemption is to be applied “as narrowly as consistent 
with efficient Government operation.” S. REP. No. 813, 
89th Cong., lst Sess. 9 (1965). We do not believe that 
public knowledge of the contents of these memoranda 
would affect either “efficient Government operation” or 
any one of the various policies to be served by the Exemp- 
tion. The documents do not contain subjective, personal 
thoughts on a subject, so public knowledge of the docu- 
ments will not subject the writer either to ridicule or 
criticism. Nor do they discuss the wisdom or merits of 
a particular agency policy, or recommend new agency 
policy, raising the possibility that their disclosure would 
mislead the public; rather, they simply explain and apply 
established policy. DOE asserts that its attorneys will 
be less “candid” in the future if these memoranda are 
disclosed, but we are unable to find in any of the four- 
teen documents any statement which could be described 
as “candid.” We can see no possibility whatsoever that 
an attorney performing this job would be less “frank” or 
“honest” if he or she knew that the document might be 
made known to the public; there is little to be frank or 
honest about when explaining on what date a transaction 
occurs under 10 C.F.R. § 212.31 or whether 10 C.F.R. 
§ 212.10 permits a buyer and seller to agree to a price 
higher than that set by the agency. Nor does the general 
description of the remaining documents in the agency’s 
index suggest that any “candor” is likely to be found in 
these legal interpretations. 

We are unable to conclude, either from the DOE’s 
index or the fourteen documents in the record, that these 
regional counsel opinions possess any of the characteris- 
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tics normally displayed by memoranda protected by the 
deliberate process privilege. We have already pointed out 
that the opinions are not “predecisional” simply because 
they are generated early in the audit period. DOE’s con- 
tention that these documents are not “final opinions,” ab- 
solutely binding on the auditors, misses the point. The 
evidence strongly supports the district court’s conclusion 
that, in fact, these opinions were routinely used by agency 
staff as guidance in conducting their audits, and were 
retained and referred to as precedent. If this occurs, 
the agency has promulgated a body of secret law which 
it is actually applying in its dealings with the public 
but which it is attempting to protect behind a label. This 
we will not permit the agency to do. Tentative opinions 
are not relied on as precedent; they are considered further 
by the decisionmaker. Suggestions which could be freely 
disregarded would not need to be rescinded, amended, or 
referred to a higher authority. These documents, what- 
ever the formal powers of regional counsel to issue bind- 
ing interpretations of the regulations, in practice repre- 
sent interpretations of established policy on which the 
agency relies in discharging its regulatory responsibil- 
ities; withholding them would serve no legitimate policy 
interest of the government.?? 

#2 A unique characteristic of this case is the atmosphere 
of crisis at the agency during time these documents were 
issued. The agency was born during the Arab oil embargo, 
and its personnel still struggle to apply regulations of baffling 
complexity to a giant industry. The need for guidance felt 
by both the compliance personnel and the companies being 
audited, and the dismal failure of the agency to provide clear, 
“final” interpretations of its regulations, is recounted in 
Trowbridge, Enforcement of Criminal Sanctions for the Vio- 
lation of Federal Controls on the Price of Crude Oil and 
Petroleum Products, 17 AM. CRIM. L. REv. 201, 215 ( 1979) : 

‘The continual crisis atmosphere in energy policy- 
making and the frequent changes in the administration 
of those policies have also diverted agency resources from
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V. Exemption 7 to the FOIA: Exemption 7 affords 
protection to investigatory files to prevent “harm [to] the 
government’s case in court.” NLRB v. Robbins Tire, 437 
US. at 224, quoting from S. REP. No. 813, 89th Cong., 
Ist Sess. (1965). In 1974, the scope of the privilege 
was sharply narrowed when Congress, dissatisfied with 
the broad scope given to Exemption 7 by the courts, 
amended the exemption to make it clear that the Govern- 
ment must establish not only that the document was pre- 
pared in the course of an “investigation,” but that dis- 
closure of the document would “interfere with enforce- 
ment proceedings.” 5 U.S.C. § 552(b) (7) (A). The Gov- 
ernment asserts this privilege as to fifty-three documents. 

We need not decide whether any of these memoranda 
are of a sort which would be protected if the Government 
had demonstrated—or even conclusorily asserted—that 
there are presently active investigations underway or 
contemplated in each of these fifty-three cases. Robbins 
Tire, 4387 U.S. at 230-232, points out that a major reason 

the task of providing prompt and authoritative guidance 
on the proper interpretation and application of price con- 
trol regulations. Although the agency has established 
“ruling” and “interpretation” mechanisms for providing 
public guidance on the conduct demanded or proscribed 
by its regulations, those mechanisms have often been 
delayed for months, or even years. Standard Oil Co. v. 
FEA [453 F, Supp. 208 (N.D. Ohio), aff’d, 596 F.2d 1029 
(Em. App. 1978) ], for example, recounts the plight of 
one firm whose request for an interpretation was first 
lost and, upon resubmission, was not acted upon for 
eight months. The institutional commentators have all 
recognized the seriousness of this problem, noting in 
one instance that a request for resolution of a regulatory 
ambiguity was not attended to for over three years. 

Under such conditions, the importance of guidance contained in documents such as these regional counsel opinions takes on increased significance, both to the agency end the public. 
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for the 1974 amendments was to eliminate the exemption 
when there is no enforcement proceeding then pending or 
contemplated. As Senator Hart, the sponsor of the Ex- 
emption 7 amendment, explained: 

Let me clarify the instances in which nondisclosure 
would obtain: first, where the production of a record 
would interfere with enforcement procedures. This 
would apply whenever the Government’s case in 
court—a concrete prospective law enforcement pro- 
ceeding—would be harmed by the premature release 
of evidence or information not in the possession of 
known or potential defendants. This would apply 
also where the agency could show that the disclosure 
of the information would substantially harm such 
proceedings by impeding any necessary investigation 
before the proceedings. In determining whether or 
not the information to be released will interfere with 
a law enforcement proceeding it is only relevant to 
make such determination in the context of the par- 
ticular enforcement proceeding. 

120 ConG. REC. 17033 (1974) (emphasis added). There 
is no reason to protect yellowing documents contained in 
long-closed files. DOE made no effort whatsoever in the 
district court to demonstrate that any of these cases are 
still under investigation or being actively pursued. The 
district court was correct in concluding that DOE had 
failed generally to meet its burden of establishing the 
prerequisites to invocation of Exemption 7. 

In any case, it appears highly unlikely that these 
documents would “tip the Government’s hand” as to the 
Government’s evidence or approach in an investigation, 
since the regulatory scheme at DOE is one of discussion 
and consultation with the company in the course of an 
audit in an attempt to achieve voluntary compliance or 
a consent agreement; only if no agreement can be reached 
does a Notice of Probable Violation issue.** Since the 

*3 Ceska Dep. at 14.
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regional counsel opinions were typically issued in the 
course of compliance review,* it is unlikely they would 
contain anything which was not already known to and 
discussed with the company being audited. We note this 
merely to point out that DOE has doubly failed to meet 
its burden in order to invoke the “investigatory file’ ex- 
emption. The courts will not speculate as to whether Ex- 
emption 7 might, under some possible congruence of cir- 
cumstances—not proven or even asserted—be properly ap- 
plied to these documents, nor will we assume that all the 
necessary conditions are met merely because the agency 
invokes an exemption. 

VI. Conclusion: We agree with the district court 
that the defendant DOE has failed to carry its burden 
of establishing that the documents involved in this ap- 
peal were properly withheld pursuant to Exemptions 5 
or 7 of the FOIA. The decision of the district court order- 
ing release of the documents is therefore affirmed. In 
view of our disposition of this case, the stay previously 
ordered by this court is vacated. 

74 White Dep. at 29. Frank Elmer explained that regional counsel opinions are “in essence advice to get the case moving in-the-right-direction-at an early stake in order to promote administrative efficiency.” Elmer Dep. at 70,


