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X. CONCLUSION in the Federal-Reporter or U.S.App.D.C. Reports, Users are requested 
to polty the ges of any, fennel errors in order that corrections may be 

. made before the bound volumes go ress, . 

Under the long-established standard which governs P 

cases of this type, appellant has no valid basis to urge 
denial of costs to the Government, She has not sub- 
stantially prevailed. The Government has proven its Uniteh States Cont of App vale . 

costs by affidavits, A cost award is authorized by statute, 
federal rule, and local rule. Appellant has made no show- 
ing of recalcitrance or obduracy by the government of- 
ficials involved. Nor has she presented evidence of her 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

own economic hardship or proof that paying the Gov- No, 79-1881 

ernment’s bill will likely deter her or similar plaintiffs . ~ " 

‘ 
from filing meritorious suits in the future. I see no JOAN C, BAEZ, APPELLANT 

reason why the Government should not get its costs. ve 

— UNITED STATES DEPARTMENT OF JUSTICE, ET AL., 
APPELLEES 

On Appellees’ Bill of Costs 

(D.C. Civil No, 76-1922) 

  

Filed May 7, 1981 

Douglas N. Letter, who was on the affidavit of costs by 
~ attorney. 

Martin S, Echter, with whom Ira M. Lowe was on the 
: * motion in opposition to award of Appellees’ bill of costs. 

“substantially prevailed” and that all four discretionary fac- £ 

      
    

  

          

} tora, see note 163 supra, allowed an award to be made. -- Before: BAzELON, Senior Circuit Judge, WILKEY and 

! “Particu{IJar[]ly in a time when our nation is seeking to _ EDWARDS, Circuit Judges. 

f stem: weateful Government. spending,” Judge Robinson cen- | seers ¢ - 5 we Ye * 2 

r ~ cluded, “an order in this case requiring He eoreaen to : gin ae “tits od costs we flea we #2 me 

é : Yt : 1s of costs must within 14 days after t Tho ‘ Aepatconceapessncncin enna Sere id be unseemly, court locks ‘with disfavor upon motions Yo flo Bill ef coats cut of time. 

 



  

  

  

   
   

  

    
   

  

       

    

       
   

    

    
   

        

    

   
   

      

       
   

    

    
   

  

     
   

    

   

_, Purposes.’ ” Appellant asserts thi 

‘ 
AN 

2- 

Opinion for the Court filed by Circuit Judge EDWARDS. 

Concurring opinion filed by Senior Circuit Judge 

- BAZELON. 

Dissenting opinion filed by Circuit Judge WILKEY. sina 

Epwarps, ‘Circuit Judge: On August 26, ie 

anel issued an opinion upholding a a j eo 

if the District Court in favor of aie a a 

majority opinion, authored by Judge Wilkey, 

wy ae i ea Sa i 5 US.C. ‘ 

a he Federal a te 
el . 

Bureau) to provide her wi pager 

maintained under her name ¢ 

Be ema ue aie individuals or organi 

ment released much 0’ 

Sie, bi withheld certain materials ae 

various exemptions 1 Ee ta thee ae 

ju 
eens that ie materials at issue eee 

pag disclosure under Exemptions 1, 8, 1(C), = a 

7(D) of the FOIA. On this appeal appellant ie 

the district court’s rulings with respect p+ 

tions 1, 7(C), and 7(D). stea) 

Id., slip op. at 2 (footnotes om} ted). 

On September 2, 1980, following the mae at oe 

anel decision in favor of Appellees, the Depar' tne! ist 

5 stice filed an “Affidavit of Costa by Attorney x ° 

sniaant of $865.00. On September 8, 1980, fry 

filed a “Motion in- Opposition To Award of Appel : : 

Bill. of. Costs,” claiming that “awards of bee 0 ie 

Government in FOIA.cases are ig coe v me anne Whe 

the lawsuit was ‘frivolous and ene for, haya 

  

cage” and, therefore, tio costs sii 
Government. Id. 

  

Basa v. United States Dep't of Justice, No, 79-1881 
(D.C. Cir. Aug, 25, 1980). 

id be awarded to ths- 

  

sate > the FBI (Aprii 27, 1976), 7 

In response, the Government simply contends that, : 
under Rule 89(a) of the Federal Rules of Appellate 
Procedure, “Congress authorized recovery of reasonable 
costs and attorney fees by litigants who substantially 
prevail in actions to force release of information.” Goy- 
ernment’s “Response to Appellant’s Opposition to Award 
of Appellees’ Bill of Costs,” at 2. As the prevailing party 
on appeal, the Government claims that costs should be 
awarded in favor of Appellee. 

The issue "here posed is whether the Government, as 
the prevailing party on this appeal, should be granted an 
award of costs under Fed. R. App. P. 89 or under 6 
U.S.C. § 552 (a) (4) (E) of FOIA. On the record in this 
case, and for the reasons set forth below, we find that 
Appellant’s original suit, seeking information pursuant 
to the FOIA, was not frivolous, unreasonable or without 
foundation. Therefore, we hold that the Government’s 
bill of costs should be denied, and that the parties shall 
bear their own costs, 

Since this case raises some important questions of first 
impression, we have set forth in detail the considerations 
underlying our decision. 

I, BAcKcRounD 

Plaintiff-appellant, Joan Baez, submitted a request to 
the Federal Bureau of Investigation on April 27, 1976, 
seeking “[a]ll information or other references or mate- 
rials, in whatever form or manner, referring to or di- 
rectly or indirectly concerning Joan C. Baez whether 
filed under her name or obtainable by searching through 
other files or materials.”® Having received no reply from 

3 Plaintiff’s FOIA Request_to Clarence Kellez, Director of 
‘eprinted in Joint Appendix (J.A.) 

at 7, Seo Baez v. United States Dep't of Justice, No. 79- 1881, slip op, at 2-8 (D.C. Cir. Aug. 25, 1980). 
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other than an acknowledgment of her re- 

omen Anpueal filed suit in the United States District 

Court for the District of Columbia on October 18, 1976 

to compel disclosure of the records. On February 18, 

1977, the District Court granted the Government's mo- 
tion to stay the proceedings pending the completion of 
the administrative processing of Appellant’s request. By 
letter dated March 21, 1977, the FBI released to Ap- 
pellant 365 documents from its main file, portions of 
which were withheld pursuant to Exemptions 1, 8, 7(C), 
7(D), and 7(E).* Appellant appealed the nondisclosure 
of the withheld documents and the FBI released an addi- 
tional 145 pages; however, the FBI continued to claim 
exemptions for the remaining documents. After search- 
ing its “see reference” files,* the FBI_released 1,075 
documents to Appellant on June 27, 1978, with portions 
withheld pursuant to Exemptions 1, 7(C), 7(D), and 
1(E) of the Act.* 

On November 7, 1978, after exhausting her administra- 
tive appeals, Appellant moved for y jud, t and 
partial in camera review of the documents. On Decem- 

s acknowledgement letter, the FBI indicated that, 
Becta ct the wexcoetingly heavy volume of FOIA requests’ 

received in the preceding months, there would be “substan- 

tial delays in processing.” Acknowledgement letter (May 14, 
1976), reprinted in J.A. ab 10. 

465 U.S.C, §§ 662(b) (1), (b) (8), (b) (7) (GC), (b) (7) (D), 
and (b) (7) (E). : 

6 “eg reference” files are files maintained on organizations — 
_ and individuals other than the requester in which the re- 

ame might appear because of his or her associa- 
oc cate at some time with them. See Second Affidavit 

of FBI Special Agent John C. Murphy (Sept. 12, 1978), 
reprinted in J.A, at79. co caemmeil nmiaeos' 

~ \gie Letter from Allen H. MeCreight, ‘Chief of FOI/Pri- 1 . 
vacy Act Branch, FBI, to Ira M. Lowe, Attorney for Appel 
lant (Juno 27, 1978) , reprinted in J.A. at 67.     

5 

ber 1, 1978, the Government cross-motioned for sum- 
mary judgment. At a June 25, 1979 hearing on the 
motions, the District Court ruled that Exemptions 1, 8, 
7(C), and (D) were “properly and well-taken.”? Ap- 
pellant then appealed the judgment of the District Court, 
alleging error with respect to its rulings on Exemptions 1, 
7(C) and 7(D). This court found no error in the Dis- 
trict Court’s rulings, and affirmed the District Court’s 
judgment on August 25, 1980, See Baez v. United States 
Department of Justice, No. 79-1881 (D.C. Cir. Aug. 25, 
1980). 

The Government has now submitted to the court a bill 
of costs in the amount of $365.00. Appellant has opposed 
an award of costs on two grounds. First, Appellant 
argues that, under 5 U.S.C. § 652(a) (4) (E) of FOIA, 

an award of costs to the Government, as a prevailing 
party in a FOIA suit, should be limited to instances 
where the suit is found to be “frivolous and brought for 
harassment purposes,”:* Appellant contends that the pres- 
ent suit was not such a case, Second, Appellant argues 
that the amount of costs billed by the Government, 
$865,00 for 50 copies of its brief, is excessive when it is 
considered that this court only requires that fifteen copies 
of a brief be filed on appeal. : 

The Government argues in response that Rule 39 of the 
Federal Rules of Appellate Procedure is applicable in this 
cage, and that that rule provides, with certain exceptions, 
that “costs shall be taxed against the appellant” when a 
judgment of the District Court is affirmed. As to the 

‘Hearing Transcript, reprinted in part in J.A. at 170-71. 
This ruling from the bench was followed by a Statement of 
Reasons, issued July 6, 1979, in response to Appellant’s 
“Motion for. Clarification and.A More Definite Statement of ... . 

> Réasons;’ réprinted in J.A. at 178-74, 

*Appellant’s “Motion in Opposition to Award of Appel- 
lees’ Bill of Costs,” filed Sept. 8, 1980, at 1. 
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amount of the costs claimed, the Government contends 

that, in light of the number of federal agencies involved, 

it was not unreasonable for the Government to make 50 
copies of its brief. Further, the Government asserts that 

it hag routinely claimed, and been awarded, reproduction 

costs for 50 copies of a brief. 

Il. Rue 89 oF THE FEDERAL RULES OF 
APPELLATE PROCEDURE 

“In order to understand the interplay of Fed. R. App. 
P. 89 and section 652(a) (4) (E) of FOIA, an examina- 

tion of the text of these two provisions is in order. Rule 

39(a), which pertains to awards of costs on appeal, pro- 

vides in pertinent part that: , — 

Except as otherwise provided by law .. . if a judg- 
ment is affirmed, costs shall be taxed against the 
appellant unless otherwise ordered; if a judgment is 
reversed, costs shall be taxed against thé appellee 

unless otherwise ordered... . . : 

(emphasis added). Rule 39(b), which pertains to “costs 
for and against the United States,” states that: : 

In cases involving the United States or any agency 
or officer thereof, if an award of costs against the 
United States is authorized by law, costs shall be 

awarded in accordance with tho provisions of sub- 

division (a) ; otherwise, costs shall.not be awarded 
for or against the United States. 

Section 652(a) (4) (E) of FOIA, which was enacted in 

1974, provides that: 

The court may assess against the United States rea- 

sonable attorney fees and other litigation costs rea- 

sonably incurred. in: any_case under this section in . 

which the complainan€ has ‘substantially prevailed. 

(emphasis added). : 

7 

Prior to the 1974 enactment of section 562(a) (4) (E) 
of FOIA, Rule 39(a), when read together with 28 U.S.C. 
§ 2412 of the Judicial Code,® provided for the award of 
costs both in favor of and against Government defend- 

ants in FOIA cases, The Advisory Committee Notes to 
Rule 89 indicate that subsection (b), which bars cost 
awards for or against the United States except as allow- 
ance may be specifically made by statute, was written “at 
a time when the United States was generally invulner- 
able to an award of costs against it, and... [appears] 
to be based on the view that if the United States is not 
subject to costs if it loses, it ought not be entitled to 
recover costs if it wins.” However, the passage of 28 
U.S.C. § 2412 in 1966 extinguished the general sovereign 
immunity to cost awards previously claimed by the Gov- © 
ernment, putting “the United States on the same footing 
as private parties with respect to the award of costs in 
civil cases.”?" Thus, even though section 2412 excepted 
from its general authorization of cost awards against the 
United States those cases which were “otherwise specific- 
ally provided [for] by statute,” cost awards for and 
against the Government in FOIA cases were permitted 
under Rule 89(a) prior to the passage of section 552(a)° 
(4) (E). See, eg., Rural Housing Alliance v. United 

. States Department of Agriculture, 511 F.2d 1847 (D.C. 
Cir. 1974). 

*28 U.S.C, § 2412 provides, in pertinent part, that: 

Except as otherwise specifically provided by statute, 
a judgment for costs, as enumerated in section 1920 of 
this title but not including the fees and expenses of 
attorneys may be awarded to the prevailing party in 
any civil action brought by or against the United States 
or any agency or official of the United States acting 
in his official capacity, in any court having jurisdiction 

_.of such action... a oan 

19 Advisory Committes Note to Ruia 39. 

"Id,
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Rule 89(a) states that a prevailing party is entitled 
to costs “unless otherwise ordered”; it is therefore clear 
that the court has the discretion to order “otherwise,” 
and deny costs to a prevailing party."* However, because 
costs are generally granted or denied summarily, without 
opinion, there is a dearth of judicial opinions discussing 
the relevant factors to be weighed in determining whether 
costs should be awarded in any given case. Indeed, in our 

examination of FOIA cases in particular, we have been 
able to unearth only one case decided pre-1975 with a 

reported opinion dealing with awards of costs under Rule 
89(a). 

This one case, involving a request for costs by the Gov- 
ernment as prevailing party on appeal in a FOIA action, 
is Rural Housing Alliance v. United States Department 
of Agriculture, 511 F.2d 1847 (D.C. Cir, 1974), Rural 
Housing was decided prior to the passage of section 552 

(a) (4) (E) of FOIA. The majority in Rural Housing 
granted an award of costs to the Government, by Order 
and without opinion. However, then Chief Judge Bazelon 

wrote a separate concurring opinion to indicate “the pre- 
cise grounds on which [his] concurrence restfed].” 611 
F.2d at 1849. . 

In his concurrence in Rural Housing, Judge Bazelon 
highlighted two related concerns in assessing costs 

against a losing party. First, since taxation of costs 

works as a penalty, Judge Bazelon stated that such pen- 

alty should not be imposed if the action was brought in 

good faith—that is, unless the losing party fairly could 

have been expected to have known prior to instituting the 

43 “Ryle 89(a) permits the court of appeals to order ‘other- 

wise,’ thus Oe) Oe the power of the court in its sound 

discre'     
        ‘yeated in the district courta*uider uid 64(d)° of 

the Rules of Civil Procedure.” 9 Moore's FEDERAL PRAC- 

Tick { 289.02[1], n.3 (1980). : 

to deny costs to the successful party.. A like dis- . 

  

9 

litigation that his position lacked substance2* Thus, he 
opined that, to the extent that the law underlying the 
issues in litigation is uncertain, “it seems harsh to allow 
the burden of costs to fall on the party against which the 
uncertainties were finally resolved—at least without con- 
sideration of the interests at stake in the litigation and 
the effect which this burden is likely to have on the party 
taxed.” 511 F.2d at 1850. Second, Judge Bazelon called 

for the court to exercise its discretion in a way that 
would not discourage representatives of the public good 
from pursuing their claims in court. He also urged that 
such representatives’ roles in litigation—including test 
litigation of previously undecided legal issues—should be 
protected and fostered by the courts, Id. at 1851. 

Although FOIA was passed in 1967, the concurring 
statement by Judge Bazelon stands as the sole pre-1975 
judicial opinion dealing with awards of costs under Rule 
39(a) in FOIA cases. Since there are no definitive judi- 
cial statements on the subject, it is impossible to know 
what measure of discretion was being exercised by the 
courts in granting or denying awards of costs under 
FOIA between 1967 and 1974. However, even though the 
case law is silent on this point, there can be little doubt 
that, pursuant to the literal language of Rule 39(a), the 

48 Rural Housing, 611 F.2d at 1849, Judge Bazelon cited 
Chicago Sugar Co. v. American Sugar Co., 176 F.2d 1, 11 
(7th Cir. 1949), cert denied, 888 U.S. 948 (1950) : 

(Where it is clear that the action was brought in good 
faith, involving issues as to which the law is in doubt, 
the court may in its discretion require each party to 
bear its own costa although the decision was adverse 

to plaintiff. 

511 F.2d at 1349 (emphasis added by Judge Bazelon). For 
reasons that are hereafter made clear, we do not rely on 
dither Rural Heusing or Chicayo Sugar. Both cases ave iiotiai 
here for background. The relevance of Chicago Sugar is 
discussed at section V. infra.
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courts retained some discretion to determine under what 
circumstances an award of costs should be granted to a 
prevailing party. 

In sum, when one considers the situation pre-1976, it is 
plain that there was nothing in the case law, or in any 
federal rule or statute, to suggest that a prevailing party 
in a FOIA action was entitled to an award of costs as 
a matter of course. It was not until the passage of the 
1974 amendments to FOIA that some light was shed on 
the subject. 

II], SECTION 552(a) (4) (E) oF FOIA 

1. Some General Considerations 

Given the literal language of 5 U.S.C. § 552(a) (4) 
(E), and the related legislative history, it isclear that 
the passsage of the attorneys fees and litigation costs 
amendment to the Freedom of Information Act in 1974 
certainly did not reduce any equitable discretion previ- 
ously exercised by the courts in awarding costs in FOIA 
cases. Rather, the primary change wrought by the en- 
actment of section 552(a) (4) (IE) was the adoption of a 
specific statutory provision ensuring that prevailing com- 
plainants could collect both costs and attorneys fees from 
the Government in FOIA actions. 

There is no comparable provision in FOIA allowing for 
coats or attorneys fees in favor of the Government.** 
However, the legislative history indicates that Congress 
assumed that the courts retained the equitable power to 

See generally FREEDOM OF INFORMATION AcT AND 
AMENDMENTS OF 1974 (P.L. 98-602), Source Boox: Lec 
ISLATIVE HisToRY, TEXTS, AND OTHER DOCUMENTS (SOURCE 
Book), House Comm. ON Gov’r OPERATIONS & SENATE 
Comm. ON THE JupIcIARY, 94th Cong,, 1st Sess. 163, 169-72 
~Z1975); See aku Ndtwoniviae Bidg. piainfenance, Inc. & 
Sampson, 669 F.2d 704 (D.C. Cir. 1977) ; Cuneo v. Rumsfeld, * ~~ 
658 F.2d 1860 (D.C. Cir. 1977). 
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award “costs to the [Government] defendant if a lawsuit 
is determined to be frivolous and brought for harass- 
ment purposes.” See note 27 infra. 

As noted above, section 652(a) (4) (E) of FOIA pro- 
vides that: 

The court may assess against the United States rea- 
sonable attorney fees and other litigation costs rea- 
sonably incurred in any case under this section in 
which the complainant has substantially prevailed. 

(emphasis added). In enacting this provision, Congress 
sought to remove the potentially insurmountable barriers 
of court costs and attorneys fees for the average person 
inclined to pursue legitimate FOIA actions.* Further- 
more, section 552(a) (4) (E) was designed to “remove 
the incentive for administrative resistance to disclosure 
requests based not on the merits of exemption claims, 
but on the knowledge that many FOIA plaintiffs do not 
have the financial resources or economic incentives to pur- 
sue their requests through expensive litigation.” ** 

While the Act itself does not distinguish between attor- 

neys fees and litigation costs, and no specific guidance is 
given for the exercise of the court’s discretion in award- 
ing litigation costs, it is not unreasonable to assume—at 
least at first blush—that some of the same factors af- 
fecting a court’s decision on a claim for attorneys fees 
might also be relevant in connection with a claim for 
costs,” However, this question belies easy resolution. 
This is so because the usual rule in American courts is 
that attorneys fees will not be awarded except in specified 

188, REP. No. 93-854, 98d Cong., 2d Seas. 17 (1974), re- 
printed in Source Book, supra note 14, 158 ab 169-70. 

18 Nationssida. Bldg. Maines 

17 See discussion of possible factora affecting an award 
of attorneys fees in Source Book, supra note 14, at 171. 

    ne3; Supra, SES F.2d at 711. +
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circumstances.* Furthermore, under section 6552(a) 

(4) (E) of FOIA, attorneys fees run only in favor of 
prevailing plaintiffs (and against the Government) ; 
awards of costs, however, may be made to any prevailing 
party (including the Government) under Rule 39(a).’* 

Given these general considerations, we recognize that 

the factors to be considered with respect to a claim for 
an award of costs under FOIA will not always converge 
with the factors to be weighed in connection with a claim 
for attorneys fees. A prevailing plaintifi’s right to attor- 
neys fees under FOIA has been thoughtfully addressed in 
an opinion by Judge Tamm in Nationwide Building 
Maintenance, Inc. v. Sampson, 569 F.2d 704 (D.C. Cir. 
1977). The question to be decided here pertains solely 
toa claim for costs. — 

2, The Title VII Analogy 

While the case authority concerning awards of costs 
under section 552(a) (4) (E) of FOIA is still unsettled, 
similar language in an analogous provision of Title VII, 
42 U.S.C. § 2000e(5) (k), has developed a more settled 
construction. Section 706(k) of the Civil Rights Act of 
1964 provides: 

In any action or proceeding under this subchapter 
the court, in its discretion, may allow the prevailing 
party, other than the [Equal Employment Oppor- 
tunity] Commission or the United.States, a reason- 

18 See generally Alyeska Pipeline Service Co. v. Wilderness 
Soc’y, 421 U.S. 240 (1975). See also Blue v. Bureau of Prisons, 
670 F.2d 529 (5th Cir. 1978) ; Nationwide Bldg. Maintenance, 
Ino. v. Sampson, 669 F.2d 704 (D.C. Cir. 1977); Cuneo v. 
Rumsfeld, 658 F.2d 1860 (D.C. Cir. 1977).. 

--19 Sea, e.g., Gulf & Western Industries, Ino. v. United States, 
6i6'H.24 627 (D.C. Cir. 1979) (costs awarded'to aotaaeiee 

~ as prevailing party, in a FOIA action brought by Gulf & 
Weatern). 

18 

able attorney’s fee as part of the costs, and the Com- 
mission and the United States shall be liable for 
costs the same as a private person, 

The case authority construing this provision has begun 
to establish a framework for analyzing claims made by 
different parties in Title VII litigation in light of the 
underlying policies and goals of the Act. 

The Supreme Court’s decision in Christiansburg Gar- 
ment Co. v. EEOC, 484 U.S. 412 (1977), was the firat 
major opinion to note the very real distinction between 
prevailing plaintiffs and prevailing defendants in Title 
VII litigation, In Christiansburg, the EEOC brought an 
action in District Court against the defendant gar- 
ment company and was defeated on the company’s motion 
for summary judgment. The company then petitioned 
the court for the allowance of attorneys fees against the 
EEOC. The judgment of the District Court, which was 
affirmed by the Court of Appeals and the Supreme Court, 
indicated that such an award was not justified, in view of 
its finding that the Commission’s action in bringing the suit 
was not “unreasonable or meritless” or “frivolous.” In 
affirming this judgment, the Supreme Court stated: 

[T]here are at least two strong equitable considera- 
tions counseling an attorney’s fee award to a pre- 
vailing Title VII plaintiff that are wholly absent in 
the case of a prevailing Title VII defendant. 

First . . . the plaintiff is the chosen instrument of 
Congress to vindicate “a policy that Congress con- 
sidered of the highest priority.” Second, when a dis- 
trict court awards counsel fees to a prevailing 
plaintiff, it is awarding them against a violator of 
federal law. As the Court of Appeals clearly per- 
ceived, “these policy considerations which support 
the award of fees to a prevailing plaintiff are not 

qc uo oe DESRent in the case of: a prevailing defendant?’ A. 
successful defendant seeking counsel fees under [the 
Act] must rely on quite different equitable consid- 
erations,   “ Sams «
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Christiansburg, 484 U.S. at 418-19 (citations omitted). 
From Christiansburg emerged the rule that while a pre- 

vailing plaintiff in a Title VII proceeding is ordinarily 
to be awarded attorney’s fees in all but special cireum- 
stances, a prevailing defendant is to be awarded such fees 
only when the court, in the exercise of its discretion, hag 
found that the plaintiff’s action was “frivolous, unreason- 
able, or without.foundation.” Christiansburg, 484 U.S, at 
421, 

Although section 706(k) of Title VII appears to focus 
solely on awards of attorneys fees, not costs, the stand- 
ards enunciated in Christiansburg have been carried over 

to guide the courts in determining cost awards in Title 
VII litigation. For example, in Evans v. American Im- 
port Merchants Corp., 82 F.R.D. 710 (S.D.N.Y. 1979), 
the court disallowed the prevailing defendant’s bill of 

costs upon a finding that the plaintiff had acted in good 
faith in prosecuting her claim. 

In Dual v. Cleland, 79 F.R.D, 696 (D.D.C. 1978), 
after a trial on the merits, the District Court ruled in 
favor of the defendant and dismissed the plaintiff’s claim 
in an action arising under Title VII. However, the court 
denied a motion “to amend the judgment to award costs 
to the defendant.” 79 F.R.D, at 697. In go ruling, the 
District Court found that Rule 64(d) of the Federal 
Rules of Civil Procedure, which was relied upon by de- 
fendant, “invokes the Court’s discretion” with respect to 
any claim for costs. Jd, The court noted further that: 

Under Federal Rules of Civil Procedure 64(d), 
“costs shall be allowed as of course to the prevailing 
party unless the court otherwise directs.” In the 
Title VII area, the Court, in the exercise of its dis- 
cretion, must take special considerations into ac- 
count, Recently, the Supreme Court has character- _ 

* jzed tiie Title Vil plaintiff as “the chisen iistrument 
of Congress to vindicate ‘a policy that Congress con- 
sidered of the highest priority.”” Christiansburg   3 

16 

Garment Co. v. Equal Employment Opportunity 
Commission, 484 U.S. 412, 98 S.Ct. 694, 699, 54 
L.Ed.2d 648 (1978) quoting Newman v. Piggie 
Park Enterprises, 890 U.S. 400, 402, 88 S.Ct. 964, 
19 L.Ed.2d 1263 (1968). The Supreme Court in 
Christiansburg -held that attorneys’ fees should not 
be awarded in Title VII cases to successful defend- 
ant-employers unless the district court finds that the 
plaintiff’s action was frivolous, unreasonable, or 
without foundation. Christiansburg Garment Co, v. 
Equal Employment Opportunity Commission, 98 
8.Ct. at 700. Similarly, the special qualities of the 
Title VII plaintiff shape the contours of the Court’s 
discretion under Rule 64(d). Unless the plaintiff 
has brought an action that is frivolous, unreason- 
able, or without foundation, costs should not be im- 
posed on an unsuccessful Title VII employee-plaintiff 
under Rule 64(d). In this case, the plaintiff had a 
good faith claim, and in the interests of justice, the 
plaintiff should not be forced to bear the defendant's 
costs, 

Id. 

The principle that costs may be denied to a prevailing 
defendant in a Title VII action is further demonstrated 
in August v. Delta Air Lines, Inc., 600 F.2d 699 (7th 
Cir. 1979), affd, 49 U.S.L.W. 4241 (March 9, 1981). 
In August, an alleged victim of discrimination brought 

an action against her employer seeking reinstatement, 
back pay and benefits, attorneys fees, costs, and other 

equitable relief. Pursuant to Rule 68 of the Federal 
Rules of Civil Procedure,” defendant made an offer of 

20 Rule 68 provides that at any time more than 10 days 
before the trial begins, a party defending against a claim 
may serve upon the adverse party an offer to allow judgment 
to be taken against him for money or property or to the effect 
specified in. tha.pffer,. vith coats as then-accrued. If the offer - - 
is refused and the judgment finally obtained: is not more 
favorable than the offer, “the offeree must pay the costs in- 
curred after the making of the offer.” Fed. R. Civ. P. 68.
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judgment in the amount of $450.00, including attorneys 
fees and costs, Plaintiff rejected the offer, and a 26-day 
bench trial followed. The trial judge ultimately found 
that plaintiff had failed.to carry her burden of proving 
discrimination, and entered judgment for the defendant.. 
The court also ordered, however, that each party should 
bear its own costs of litigation. 

Pursuant to Rule 68, the defendant then filed a sep- 
arate motion for costs incurred after the date of the 
Rule 68 offer of judgment. The trial court again denied 
the motion, and this decision was affirmed by the Seventh 
Circuit. Although the circuit court recognized the literal 
language of Rule 68 that “[i]f the judgment finally ob- 
tained by the offeree is not more favorable than the offer, 
the offeree must pay the costs incurred after the making 
of the offer,” 600 F.2d at 701 (emphasis added by the 
Seventh Circuit), the court concluded that “a liberal, 
not a technical, reading of Rule 68 is justified, at least 
in a Title VII case.” Id. at 702. The court was unwilling 
to permit a technical interpertation of Rule 68 to chill 
the pursuit of the high objective embodied in Title VII 
that individuals believed to be injured by discrimination 
seek judicial relief." In August, therefore, the Seventh 
Circuit affirmed a denial of a request for costs, made by 
prevailing defendant pursuant to a rule that by its terms 
vested no discretion in the court to deny costs. 

On March 9, 1981, the judgment in Delta was affirmed 
by the Supreme Court. Delta Air Lines, Inc. v. August, 
49 U.S.L.W. 4241 (1981). The Court held that Rule 68 
does not apply to a case in which judgment is entered 

41 The court did not consider that defendant might have a 
right to costs simply because of its status as the prevailing 

-» party; the court solely considered whether, the offer of judg- 
““thent required the court to award costs, and concluded that 

even such an offer of judgment and the inflexible language 
of Rule 68 did not entitle the defendant to costs.   

1 

against the plaintiff-offeree and in favor of the defendant- 
offeror. In reaching this result, the majority opinion by 
Justice Stevens noted that it could not have been rea- 
sonably intended on the one hand affirmatively to grant 
a district judge “discretion to deny costs to the prevail- 
ing party under Rule 54(d)” and then on the other hand 
to give defendants alone the power to take away that 
discretion by performing a token act of making a nom- 
inal settlement offer. Jd. at 4243 (emphasis added). 
Even the dissenting opinion of Justice Rehnquist ac- 
knowledges that district courts have a “traditional dis- 
cretion under Rule 54 to disallow costs to the prevailing 
party... .” Id, at 4247, Although there are a number 
of additional references to Rule 54(d) in Delta, at the 
conclusion of the majority opinion, Justice Stevens makes 
it clear that: “although defendant’s petition for certiorari 
presented the question of the district judge’s abuse of 
discretion in denying defendants costs under Rule 54(d), 
that question was not raised in the Court of Appeals and 
is not properly before us.” 49 U.S.L.W. 4245. 

8. Awards of Costs Under Other Federal Statutes 

The cases arising under Title VIT highlight the point 
that, in public law litigation, a proper exercise of dis- 
cretion by a court may militate against an award of 
costs to a prevailing defendant. As noted in Evans v. 
“American Import Merchants Corp., 82 F.R.D. 710 (S.D. 
N.Y. 1979): 

In Christiansburg the Court instructed us that while 
a mere finding of subjective good faith would not 
protect a plaintiff who had brought a groundless 
Title VII action, district courts should nonetheless 
be mindful of the congressional purpose of encour- 
aging .persons believing themselves victims of dis- 

 ““Gritiination’ to ‘bring their complaints to official at- 
tention. The Court therefore suggested that a good 
faith plaintiff might well—although his or her com-
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plaint turned out to be groundless—be protected 
from the imposition of counsel fees if it could be 
shown that there had at some time been “an entirely 
reasonable ground for bringing suit.” Id. at 421, 98 
8.Ct. at 700. 

Applying the same reasoning to costs, we think — 
the plaintiff in the instant case should be protected 
from their imposition. 

Id. at '711 (emphasis added; footnote omitted). 

In public law litigation, a number of factors may 
guide the exercise of judicial discretion in the grant or 

* denial of costs. In County of Suffolk v. Secretary of 

Interior, 76 F.R.D. 469 (E.D.N.Y. 1977), plaintiffs sued 
the federal government on a question of “significant pub- 
lic importance involving protection Of the environ- 
ment” and their complaint was dismissed. The court, 
however, disallowed the Government’s request for costs. 
Noting that plaintiffs had brought the litigation in good 
faith and that it had resulted in substantial benefits to 
the public, the court stated: “It is not winners alone 
who contribute to society; this is an instance where the 
losing litigants are entitled to some consideration for 
their aid to the common weal.”© In setting out the con- 
siderations informing its exercise of discretion, the court 
included: (1) whether the action was brought and car- 

ried forward in good faith; (2) whether the prosecution 
of the action provided direct or indirect benefits to the 
public; (3) whether the action resulted in direct or in- 
direct benefit to the defendants; (4) whether novel and 

substantial issues of law or fact were resolved; (5) 
whether costs were required to reimburse needy defend- 

2276 F.R.D. at 471. Plaintiffs challenged the adequacy of 

tary of the Interior. 

Id, 
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ants; (6) whether costs would unduly burden non-af- 
fluent plaintiffs; and (7) whether the imposition of costs 
would unduly inhibit future similar challenges.** 

Although the decision in County of Suffolk is not con- 
trolling, it is noteworthy that the decision implicitly re- 
jects the suggestion made in the dissenting opinion here 
that awards of costs should be given as a matter of 
course to prevailing Government defendants, 

| 
t 

IV. STANDARDS ror Costs UNDER FOIA 

In considering the appropriate standard to be applied 
with respect to cost awards under FOIA, we start with 
a point made by Judge Tamm, in Nationwide Building 
Maintenance, Inc, v. Sampson, 559 F.2d 704 (D.C. Cir. 
1977), that the basic policy underlying the FOIA is 

i to encourage the maximum feasible public access to 
i . government information and the fundamental pur- 

pose of section 652(a) (4) (E) [is] to facilitate citi- 
zen access to the courts to vindicate their statutory 
right. 

Id, at 116. 

We also note that the prevailing case authority in this 
Circuit suggests that, in those cases where a prevailing 
complainant has an adequate self-incentive, especially of 
a commercial nature, to pursue his rights under FOIA, 
no attorneys fees will be awarded to the plaintiff unless 
the Government engages in recalcitrant or obdurate be- 

havior.* Thus, despite the fact that section 552(a) (4) 
(E) of FOIA expressly provides for awards of attorneys 
fees for prevailing complainants, the courts have seen fit 

476 F.R.D, at 478. 

Inc. v. St 

v. Federal Trade Commission, 627 F.2d 481 (D.C. Cir. 1980). 

  
- 659 F.2d 704 (D.C. Cir. 1977) ; LaSalle Extension University 

tate
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to exercise discretion to deny fees to prevailing parties 
in furtherance of legitimate public policy considerations. 

While we need not decide the question here, we believe 
that a court should rarely deny a reasonable request for 
costs in those cases where the prevailing plaintiff has no 
“confessed commercial self-interest.”** Where, for ex- 
ample, as in this case, an action is brought to obtain 
information pertaining to the personal or professional 
activities of the plaintiff, no good reason appears to 
deny an award of costs to a prevailing plaintiff. Like- 
wise, where it is found that a prevailing plaintiff has 
pursued an action under FOIA that will benefit the 
public good, costs should normally be awarded. These 
cases should be distinguished from cases involving claims 
for attorneys fees, where other relevant-considerations 
may be determinative. See, ¢.g., Nationwide Building 
Maintenance, Inc. v. Sampson, 559 F.2d 704 (D.C. Cir. 
1977). 

We also believe that, as a general matter, costs should 
be awarded to the Government as a prevailing defendant 
in those cases where the plaintiff has pursued an action 
under FOIA primarily in furtherance of strictly commer- 
cial ends. See, eg., Gulf & Western Industries, Inc. v. 
United States, 615 F.2d 527 (D.C. Cir. 1979). 

~ In those cases where the defendant has prevailed in 
an action brought under FOIA not in furtherance of 
strictly commercial ends, different considerations come 
into play. As Judge Bazelon suggested in Rural Housing, 
supra, a rule should be followed that requires “the court 
to exercise its discretion in a way which will not dis- 

courage representatives of divergent aspects of the public 

3° Cf. LaSalle Extension University v. Federal Trade Com- 
* nlission, 627 F.2d 481 (v.Ur Cir. 1980)~ (recognizing “cétn" 
“mercial self-interest” as one of several factora to be weighed 
in a case involving a claim for attorneys fee under FOIA). 
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good from pursuing their claims in court.” 511 F.2d at 
1350. This suggestion is perfectly consistent with ju- 
dicial decisions that have denied costs to prevailing de- 
fendants where plaintiffs have pursued public policy in- 
terests that Congress has sought to encourage. See Evans 
v. American Import Merchants Corp., 82 F.R.D. 710 
(S.D.N.Y. 1979); Dual v, Cleland, 79 F.R.D. 696 
(D.D.C. 1978); County of Suffolk v. Secretary of In- 
terior, 76 F.R.D. 469 (E.D.N.Y. 1977). What is par- 
ticularly noteworthy about these cases is that they have 
involved claims for costs made by prevailing defendants 
under the federal rules. In rejecting these claims the 
courts have exercised discretion in such a manner as to 
avoid discouraging the prosecution of public interest 
litigation. 

The significance of these decisions is that courts have 
recognized that, when issues of public importance may be 
at stake, it is reasonable to distinguish between prevail- 
ing plaintiffs and prevailing defendants in determina- 
tions of claims for costs. We think that this same policy 
should prevail under FOIA.* When plaintiffs have sued 

#1 In a handful of opinions construing Fed. R. Civ. P. 54(d), 
ip has been held that there is a “presumption that the pre- 
vailing party is entitled to costs,” and that “the presumption 
«+. can only be overcome by the unsuccessful party’s showing 
that the prevailing party should be penalized by a denial of 
coats.” Popeil Bros., Inc. v. Schick Electric, Inc., 516 F.2d 
7712, T16 (7th Cir. 1976) (action for patent infringement 
involving two private parties and no governmental litigant). 
However, in a case such as this, involving the enforcement 
of strong public interest considerations embodied in a specific 
congressional act, this “penalty” standard is plainly inappro- 
priate, See discussion at part 2 of section V infra. As recog- 

_< nized in the legislative history to the 1974 FOIA amendments: 

the necessity to bear attorneys’ “fees and court costs 
can... present barriers to the effective implementa- 

“ene 
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under FOIA, without “confessed commercial self-interest,” 
in a suit that is not frivolous, unreasonable or without 
foundation, a court may properly require each party to 
bear its own costs. As was noted by Judge Bazelon in 
Rural Housing, supra: 

This approach is premised on the proposition that 
the taxation of costs works as a penalty, which should 
not be imposed unless the loser can fairly be expected 
to have known at the outset that his position lacked 
substance, 

511 F.2d at 1349, 

It is true that in Rural Housing costs were awarded 
to the Government as prevailing defendant. However, 
as noted above, Rural Housing was decided before the 
1974 amendments to FOIA and the only opinion in that 
case is a concurring statement by Judge Bazelon. Since 
there is no definitive case law dealing with requests for 
costs during the period before the enactment of the 1974 
amendments to FOIA, it is impossible to know what 
measure of discretion was being exercised by the courts 
in the pre-1974 FOIA cases. Nevertheless, it is clear 
that the 1974 amendments were designed to facilitate the 
receipt of costs by prevailing complainants in actions un- 
der FOIA against the Government. It is also clear from 

tion of national policies expressed by the Congress in 
legislation. . 

Source Book, supra note 14, at 170. The legislative history 
does contemplate awards of costs to the Government, as pre- 
vailing defendants in FOIA actions, but only in limited cir- 
cumstances: 

Courts have assumed inherent equitable powers to 
award fees and costs to the defendant if a lawsuit is 
determined to be frivolous and brought for harassment 

-~ gasrposes; this 2*%73 
apply to FOIA cases. 

Id. at 172 (emphasis added). 
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the legislative history that Congress assumed that the 
courts retained the equitable power to award “costs to 
the [Government] defendant if a lawsuit is determined 
to be frivolous and brought for harassment purposes.” 
See note 27 supra. There is nothing in the statute, how- 
ever, to suggest that the Government, as a prevailing 

defendant, should receive costs as a matter of course. 

Nor is there anything in the federal rules to require such 
a result. 

Therefore, since it would frustrate the purposes of the 
statute to award costs to Government defendants when 
a plaintiff has acted without confessed commercial self- 
interest, in a suit that is not frivolous, unreasonable or 
without foundation, we deny the request for costs in this 
case. In deciding this issue, we stress that we are focus- 
ing only on a limited situation involving a request for 
costs by a prevailing Government defendant under FOIA. 

V. SOME OBSERVATIONS ABOUT THE 
DISSENTING OPINION 

Given the length of the dissenting opinion, it will serve 
no useful purpose to offer a detailed response to the 
points therein raised. The majority and dissenting opin- 
ions plainly reflect fundamentally different views on the 
same issue; nothing more need be said to amplify these 
differences. 

A few additional points may be in order, however, to 
comment on certain general suggestions made by the 
dissent and to highlight the limited reach of the holding 
of the majority. 

1, Throughout the dissenting opinion, the suggestion 
is made that costs have been awarded routinely to the 

- Government by appellate -sourts in FOIA cascein which ~ * -+- 
the Government has been the prevailing party. This may 
or may not be true. However, only one pre-1975 case—
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Rural Housing Alliance v. United States Department of 
Agriculture, 611 F.2d 1847 (D.C. Cir. 1974)—is cited by 
the dissent to support this contention. As we have noted, 
Rural Housing cannot be viewed as a definitive statement 
of the law because the sole judicial opinion in that case 
is a concurring statement by Judge Bazelon. More im- 
portantly, so far as we have been able to discover, there 
have been only ‘three FOIA cases since 1974 in which 
there have been rulings on contested motions for costs 
made by Government defendants prevailing on appeal. 
In two such cases, Weisberg v. Central Intelligence 

Agency, No. 79-1729 (D.C. Cir. July 14, 1980) (order 
denying appellee’s bill of costs) and Lesar v. United 
States Department of Justice, No. 17-2806 (D.C. Cir. 
Sept. 8, 1980) (order that no costs shall_be awarded in 

favor of appellee) (panel consisting of Judges Bazelon, 
Wilkey and Edwards), the Government was denied costs 
despite the fact that it was the prevailing party; in the 
third case, Hayden v. National Security Agency, No. 
18-1728 (D.C. Cir. July 8, 1980) (order denying appel- 
lant’s motion for reconsideration of award of bill of 
costs), the Government was granted costs. Not surpris- 
ingly, the dissenting opinion attempts to distinguish 
Lesar; however, since there is no opinion for the court 
in Lesar on the issue of costs, no post hoc explanation 
of the decision is possible. 

2. The dissent places great reliance on Chicago Sugar 
v. American Sugar Co. 176 F.2d 1 (7th Cir. 1949), 
cert, denied, 888 U.S. 948 (1950) (involving a claim 
for costs under Rule 54(d)), for the proposition that 
costs should be denied to a prevailing party only as a 
penalty for bad faith, obduracy, or recalcitrance that has 
caused an unnecessary escalation of litigation costs. We 

. take issue with the suggestion that. Chicago Sugar sup: 
“~*“Siies the standard that showid be appiféd iv’ the present  * 

case, 

UF   
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We do not believe that Chicago Sugar has established 
a universally applied standard governing awards of costs 
to prevailing parties, As the dissent itself makes clear, 

Chicago Sugar suggests at least two standards and has 
been relied on for varying propositions. In Union In- 
dustrielle et Maritime v. Nimpex International, Inc., 459 
F.2d 926 (7th Cir. 1972), the Seventh Circuit recognized 
the vitality of each of these standards: 

As the prevailing party in the in rem claim for 
enforcement of lien, which was the substantial part 
of this litigation, Nimpex was entitled to its costa, 
absent a finding of some fault on its part, Chicago 
Sugar Company v. American Sugar Refining Com- 
pany, 7 Cir., 1949, 176 F.2d 1, 11, or a determina- 
tion that the action was brought in good faith in- 
volving issues on which the law was in doubt, where 
the Court might leave each party to bear its own 
costs, 

459 F.2d at 931. Three years after the decision in Union 
Industrielle, in Popeil Brothers, Inc. v. Schick Electric, 
Inc., 516 F.2d 772 (7th Cir. 1975), the Seventh Circuit 
changed course and adopted the formulation proposed 
by the dissent. Thus the Seventh Circuit itself has vacil- 
lated in this area.?* 

38 Other courts have considered awards of costs to a pre- 
vailing party without any discussion of the “penalty” stand- 
ard of Chicago Sugar. In Farmer v. Arabian American Oil 
Co., 879 U.S. 227 (1964), the Supreme Court appeared to 
have a very different notion of awards of costs under Rule 
64(d). In Farmer, the Supreme Court affirmed a decision of 
District Judge Weinfeld that had reduced an award of costs 
to a prevailing defendant from $11,900.12 to $831.60. While 
certain of the expenses incurred in that case were unusual, 
the Supreme Court affirmed tho disallowance of such costs 
without any suggestion that the defendant had acted with 

. bad faith, obduracy, or recalcitrance. Instead, the Court im. pied, in # tone very dilférent from that in Chicago Sugar, 
* that’ certain litigation expenses could be incurred by a party 
that nevertheless should not be imposed on a defeated 
opponent. 879 U.S. at 235. 

 


