IN THE RECE’VED
UNITED STATES COURT OF APPEALS MAY 1 51980
FOR THE DISTRICT OF COLUMBIA CLERK OF THE ypr
_STATES COURT oF APPEZLS
-—-‘\h—_‘_‘ﬁ‘\
HAROLD WEISBERG, s
Plaintiff-Appellant, :
Ve 3 Case No. 79-1729

CENTRAL INTELLIGENCE AGENCY,
ET AL,,

Defendants-Appellees :

MOTION FOR LEAVE TO SUPPLEMENT RECORD
WITH NEWLY DISCOVERED EVIDENCE

Comes now the appellant, Mr., Harold Weisberg, and moves the
Court for leave to supplement the record on appeal with newly
discovered evidence. The basis for this motion and the circum-

stances giving rise to it are described below.

STATEMENT OF FACTS

In November, 1975, appellant filed suit against the Depart-
ment of Justice for its records on the assassination of Dr. Martin
Luther King, Jr, and certain other matters. That suit, Weisberg

v. U.S. Department of Justice, Civil Action No, 75-1996, is still

active in District Court. During the course of processing its
records on the assassination of Dr., King, the FBI referred certain

documents to the CIA for a classification review of information



in them that had originated with the CIA., After years of wait-
ing for the promised response from the CIA on these referrals,
on April 9, 1980, Weisberg filed a motion for partial summary
judgment with respect to ten FBI records that the FBI had listed
as having been referred to the CIA., On May 7, 1980, the Depart-
ment of Justice filed its Opposition to Weisberg's motion and
a supporting affidavit of a CIA official, Gerald L. Liebenau,
The Liebenau Affidavit states that nine of the ten FBI re-
ferrals sought by Weisberg's motion for partial summary judgment

"were dealt with" in Weisberg v. Central Intelligence Agency,

et al., Civil Action No. 77-1997, which is the case involved in
the present appeal. Actually, different copies of records on
Dr. King's assassination are sought in the two suits. Civil
Action No. 75-1996 seeks copies of FBI records, while Civil
Action No. 77-1997 seeks CIA copies.

The Liebenau affidavit also states that available records
not establish what disposition was made of the tenth FBI re-
ferral, which he describes as "an informal three-page biographic
statement . . . apparently received by the FBI from the CIA on
17 April 1968." (See Exhibit 1 to attached affidavit of Harold
Weisberg) This appears to establish incontrovertibly the fact
that the CIA's copy of the document received by the FBI on 17
April 1968 was not accounted for by the Document Disposition
Index which accompanied the Robert E. Owen affidavit filed in

this case on May 26, 1978. The fact that this document was not



produced or accounted for in connection with this case obviously
bears directly on the issue of the adequacy of the search made
by the CIA.

After finishing, on May 13, 1980, a rough draft of an affi-
davit countering the Department's Opposition to his Motion for
Partial Summary Judgment on the ten CIA referrals in Civil Action
No. 75-1996, Weisberg began checking his voluminous records on
the assassination of Dr. King to see if he could make a meaning-
ful identification of any of the ten documents referred to in
the Liebenau affidavit., The result of this checking was to
establish the liklihood that theiﬁis released in Civil Action
No. 75-1996, with CIA approval, records which contain the same
content as is present in documents which the CIA is withholding
in toto in this case. Thus FBI MURKIN serial 2404 appears to
disclose content that is contained in CIA Document No. 265, which
is withheld in toto in this case. Obviously this bears directly
on whether the CIA's claims of total exemption for Document No.

265 can properly be sustained.
CONCLUSION

Weisberg suggests that it would be appropriate for this
Court to take cognizance of this newly discovered evidence and
to use its powers under 28 U.S.C, § 2106 to remand this case to
the District Court for further proceedings.

Respectfully submitted,



ES H, LESAR’ 4
01 L Street, N,W., Suite 203
ashington, D.C. 20037

Attorney for Appellant

CERTIFICATE OF SERVICE

I hereby certify that I have this 15th day of May, 1980,
hand-delivered a copy of the foregoing Motion for Leave to
Supplement the Record to the office of Ms, Margaret E. Clark,

Room 3547, U.S. Department of Justice, Washington, D,C. 20530.

ﬂﬁms H? LESAR V
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AFFIDAVIT

My name is Harold Weisberg. I reside at 7627 Old Receiver Road,
Frederick, Maryland. I am the plaintiff/appellant in this instant cause.

1. 1In this affidavit I provide new information that came to my attention
in the following manner: At about noon on May 13, 1980, I completed the rough
draft of an affidavit in C.A. 75-1996, a long-drawn-out suit against the Depart-
ment of Justice for information that includes the investigation of the assassina-
tion of Dr. Martin Luther King, Jr. That affidavit addresses an Opposition to
my Motion for Partial Summary Judgment regarding ten FBI documents referred to
the CIA and the attached April 30, 1980, af?idavit of Gerald L. Liebenau, Informa-
tion Review Officer of the CIA's Directorate of Operations, both exceptionally
short, conclusory, evasive and factually incorrect; and a letter from Department
counsel to my counsel, enclosing an unexpurgated version of an FBI record that
had not been provided in a timely manner on discovery and should not have been
expurgated. The content and lack of content in these documents and one particular
evasiveness in the Liebenau affidavit (attached as Exhibit 1), relating to which
he made an unfactual representation, excited my suspicions. At the first possible
moment, I started what checking is possible when both the Opposition and the
Liebenau affidavit are studied in their failure to make meaningful identification
of any of the ten documents in question.

2. I was made additionally suspicious by this effort to incite prejudice
by linking C.A. 75-1996 and this instant cause when they are not connected and
the fact that this duplicates the same effort made in this instant cause. The
Brief for Appellees states (page 20), "Moreover, the referrals made here avoided
the possibility, inter alia, that appellant's request might be afforded different
treatment by two different agencies, or inadvertently different treatments in
different contexts, since the documents at issue are also subject to an independent
FOIA request made by the appellant directly to the Bureau. Wood Affidavit,

Paragraph 7 and Exhibit B thereto." The Wood affidavit also goes out of its way
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to provide no meaningful identification for a much larger number of records, 65
in cited Paragraph 7, although all FBI records bear unique file and serial
identification. The cited exhibit to the Wood affidavit is my different informa-
tion request, limited to information pertaining to the FBI's political operations
against Dr. King and his associates, what the FBI refers to as its Cointelpro
operations.

3. While seeking to link the two separate cases in which I neither had
nor conceived the objective stated in the Brief, Wood failed to attest that the
FBI had complied with my 1978 request, his Exhibit B, and in fact, to this very
moment, the FBI has not complied with that request.

4. However, despite their obfuscatory efforts and declared intent, to
avoid the contingency imagined in the Brief, "different treatment by two different
agencies," CIA and FBI have combined to do this, to disclose the withholding of
information within the request in this instant cause, and to withhold knowledge
of this from the courts - even after the Liebenau affidavit makes clear that the
CIA has and had pertinent, nonexempt information and withheld it.

5. Although Liebenau deals with all ten documents in question, as is
clear in his Paragraph 2, when he gets to one admittedly withheld, he suggests
that only nine were referred to the CIA by the FBI. He states, "Nine of the ten
documents retrieved (sic) from the FBI files were dealt with in plaintiff
Weisberg's litigation with the CIA." He does not state these nine were provided
and he does not state that the tenth also had been referred to the CIA by the
FBI, on its initiative rather than "retrieved" from it by the CIA. Whatever he
means by "dealt with" does not include identifying any document as referred by or
in any way connected with the FBI, and there is no such identification or corre-
lation in the CIA's Document Disposition Index or affidavits in this instant
cause. By providing only nine CIA arbitrary numbers for these ten referred FBI
records, Liebenau appears to seek to avoid admitting that the CIA deliberately
avoided the tenth in its Document Disposition Index and to have certified compli-
ance in this instant cause while knowing full well that it had not complied.

6. Liebenau states unfactually that "Available records do not establish

what disposition was made of the tenth document." The records of this instant
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cause are "available records" and they reflect the disposition: It is withheld.

7. Liebenau thus discloses that the CIA's Document Disposition Index is
incomplete and undependable; that the CIA knew it withheld pertinent information
and attested to the contrary; that it had this information from the FBI if for
some reason it did not locate its own copies; and that even if this were not true,
it knew it could replace any of its records it could not or did not locate from
FBI copies. Liebenau eliminates any excuse for not providing or accounting for
the withheld information when this case was before the district court because the
FBI referrals were prior to the filing of the May 25, 1978, Owen affidavit and
its attached Document Disposition Index.

8. Of this tenth document Liebenau states it "is currently being reviewed
for possible release under FOIA to plaintiff Weisberg, who will be advised directly
of the determinations." He does not state when, although there has been more than
enough time for the processing of a withheld "informal three-page biographic
statement" responsive to my June 11, 1976, request and 1977 litigation. And with
oral argument scheduled before this court only three weeks after the date of his
affidavit - when the brief record was already being processed - he does not state
that he or the CIA had informed any court of having and not providing pertinent
and withheld information and of having had it prior to the time of filing any
affidavits attesting to compliance or explaining and justifying searches and
compliance.

9. The Opposition is factually incorrect in stating that "CIA material
may not be released by the FBI." The FBI has released such CIA material to me as
well as that of a number of other agencies. This misstatement coincides with
information that had been improperly withheld from the record, an unexpurgated
copy of which I received with the Opposition. The obliterated information includes
the FBI's own internal reporting that it would disclose the documents of another
agency to me. This directly contradicts the Opposition.

10. This led me to review the voluminous records provided in C.A. 75-1996
for proof that, in fact, the FBI had provided CIA material to me. I found that
under date of June 8, 1978, or only a fortnight after the CIA's Owen affidavit and

attached undated Document Disposition Index, the FBI had sent me 17 documents



consisting of 35 pages of CIA material. However, the FBI provided no CIA identi-
fications and the CIA withheld all FBI identifications. The FBI's file identifi-
cations appear on each and every record in its Central Records System. They
consist of a multinumber case identification and a final number that is the serial
number of the record within each case file. Both the Wood and Liebenau affidavits
omit these existing, nonsecret numbers. Both substitute meaningless arbitrary
numbers. Liebenau could have included the FBI numbers in his affidavit, which is
less than a page and a half long, in a single line of typing. Not having positive
identifica&ons, which these FBI file numbers are, precludes unequivocal identifi-
cation, but beyond reasonable doubt I have been able to make some correlations
between the material withheld by the CIA in this instant cause and the same

information disclosed by the FBI, with the CIA's approval and after referral to

the CIA.

11. This was facilitated by the recently provided copies of FBI abstracts
of the records in its 44-38861 file, captioned MURKIN, acronym for Murder of King.
In these almost 7,000 abstracts, I isolated exactly 10 that are still withheld as
referred to the CIA, although the referral and action on the referral are of years
earlier.

12. FBI Serial 2404 (Exhibit 2) appears to be a paraphrase of the
record to which the CIA applied the arbitrary number 265. The CIA withheld it
in toto. Whether or not the exemptions claimed by the CIA are justified, what
it authorized the FBI to disclose leaves no doubt at all that there is reasonably
segregable, nonexempt information and that the CIA knew it when it withheld its
No. 265 in toto.

13. The CIA's Document Disposition Index makes five claims to withhold
under exemptions (b) (1), (b)(3) and (b) (6), does not represent that there is no
reasonably segregable information, and describes the document as "concerned exclu-
sively with one individual who was temporarily mistaken for Mr. James Ray because
of physical appearance." This is the content of FBI Serial 2404, Exhibit 2.

This subject matter is held by the Department of Justice not to be subject to
withholding, although arbitrarily, capriciously and inconsistently it both dis-

closed and withheld names of suspects, of whom there were many.
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14. Serial 2461 (Exhibit 3) appears to paraphrase the CIA's No. 280
(Exhibit 4). The CIA makes six claims to withhold under the same three exemp-

tions, as information: "which would identify an intelligence source;" "confirming

the existence of a CIA station in a named city abroad;" "identifying a CIA staff

employee;" containing "cryptonyms;" "identifying CIA organizational components;"
and would violate privacy. It does not represent that any of this information

is secret or undisclosed and, in fact, the CIA itself has disclosed such informa-
tion to me prior to making these claims in this instant cause.

15. While withholding identification of the city of Addis Ababa from me
in this instant cause, the CIA authorized the FBI to disclose it in C.A. 75-1996.
It is hardly a secret that the CIA had an Addis Ababa station.

16. If the cryptonym withheld identifies the King assassination case,
withholding it does not protect any intelligence function in any way. However,
disclosure of it could reveal a means of making unmade searches in this instant
cause, by cryptonym, so it is withheld although the CIA disclosed countless such
cryptonyms prior to and after this withholding. (No search by cryptonym is
attested to.)

17. Examination of the record discloses that, although its disclosure
was approved in mid-February, it was not disclosed for more than three months,
and that there is unnecessary withholding even if the claims to exemption are all
justified.

18. While the withholdings of FBI file numbers by the CIA and of CIA
arbitrary numbers by the FBI precludes correlation of FBI MURKIN Serial 498 with
any CIA record provided in part or withheld ggwggpg, by authorizing disclosure of
what the FBI sent me, the CIA revealed its operations in Santo Domingo. This
directly contradicts its claims in this instant cause, as with its No. 265 above.
(In fact, the CIA also disclosed its operations in the Dominican Republic in its
No. 318.) Other reasonably segregable information is included, if this is one of
the entirely withheld CIA records.

19. Each of the remaining MURKIN records included in these CIA referrals
includes information I do not recall seeing in what the CIA provided and each has

reasonably segregable information.
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20. The first of the remaining four referrals, non-MURKIN records,
discloses what the CIA claims it is precluded from disclosing by law, its opera-
tions. 1In that case its operation was in Washington, D. C., where such CIA
activity is precluded by law. It is of a domestic-intelligence nature, "coverage
of the conference" of private citizens who gathered at Georgetown University to
commemorate the tenth anniversary of the assassination of President Kennedy.

21. 1In other litigation the Department of Justice disclosed some of the
content of these CIA materials. It disclosed that Serial 3119 refers to "a
Panamanian black" who "negotiated for a job in Alabama in 1964" with another
person who "thinks" he "may be implicated" in the King assassination. Pertaining
to Serial 3515, the Department disclosed that the "Italian Intelligence Service
was advised of James Earl Ray, with his description,' and was "requested to main-
tain watch." This information is not properly subject to any withholding,
including the involvement of the CIA, its Italian station and operations, and
the identifications of a number of cooperating Italian police and intelligence
components, because it was disclosed by the FBI in other records prior to this
instant cause and is freely accessible in the FBI's public reading room.

22. Supposedly the content of Serials 3119 and 3515 is within the records
addressed by the Liebenau affidavit, but he saw to it that these two records also
would be unidentifiable. However, although these two serials remain withheld by
the FBI, the Department's disclosure of their content in other litigation
establishes that, at the very least, they contain nonexempt reasonably segregable
information.

23. My prior affidavits in this case state without contradiction or any
refutation that the FBI and CIA operate a Catch-22 of reciprocal stonewalling
and withholding. The current manifestation of this Catch-22, the CIA's Liebenau
affidavit, hoists the CIA on its own petard. It discloses the existence of
withheld pertinent information despite his efforts to obfuscate this. It dis-
closes that there is no excuse for the CIA not to be able to locate any of the
withheld information because it had been referred back by the FBI. The CIA did
not notify the courts of its withholding. Liebenau also led to the identifica-

tion of information the CIA withheld from me in this instant cause after it



authorized the disclosure of the same information to me in other litigation.

HAROLD WEISBERG

FREDERICK COUNTY, MARYLAND

Before me this/?yéfg day of May 1980 Deponent Harold Weisberg
has appeared and signed this affidavit, first having sworn that the
statements made therein are true.

My commission expires July 1, 1982.
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NOTARY PUBLIC IN AND FOR /"
FREDERICK COUNTY, MARYLAND




~

!
|
|
|

|

|
|

i
j
|
i

i
"
"
"

i
I
1
N
i

I
"

EXHIBIT /

IN THE UNITED STATLS DISTRIC?T COURT

FOR THE D1ISTRICT OF COLUMBIA

HAROLD WIISBERG,
Plaintiff,
V. Civil Action No. 75-199¢
DEPARTMENT 6F JUSTICE,

Defendant,

AFFIDAVIT

GERALD L. LIEBENAU, being first duly sworn, does hereby
depose and say:

1. I am the Information Review Officer for the Direc—
torate of Operations (DO) of the Central Intelligence Agency
(CIA). I am responsible for the review of DO documents
which are the objecthgf Freedom of Information Act (FOIA)
litigation involving the CIA. I make the following statements
based upon my know}edge, upon information made available to
me in my official capacity and upon adyice of the CIA Office
of General Counsel.

2. The purpose of this affidavit is to advise plaintiff
and the Court regarding CIA's FOIA determinations 6n ten
documents. They are CIA-originated documents retrieved by
the Federal Bureau of Investigation (FBI) from its records
in response to plaintiff's FOIA request for documents on
Martin Luther King, Jr. and James Earl Ray. During the same
period, plaintiff Weisberg was also engaged iﬁ litigation with
the CIA in this district (Weisberg v. CIA, Civil Aétion No.
77-1997) concerning the FOIA request for documents about
the same two individuals in CIA records. Nine of the ten.

documents retrieved from the FBI fiies were dealt with in
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plaintiff Weisberg's litigation with CIA. They are dis-
cussed in the affidavit of Robert E. Owen of 25 May 1978 and
identified in the Document Disposition Index which acconmpanied

the affidavit as Document Nos. 224, 250, 251, 277, 279, 284,

285, 326 and 327,

3. Available records do not establish what disposition
was made of the tenth document, an informal three-page

biographic Statement, stamped Secret,

Q2 A"
“GERALD L. LIEBENAU
COMMONWEALTH OF VIRGINIA )

) ss.
COUNTY OF FAIRFAX )

Subscribed and sworn to before me this Cé(ﬂy/g day of

( ; o4 i 1980,

My commission expires: e % @ iS)
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