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ISSW.uS PP~S2i'f'i:'ED FOR lli::VIE:W 

1. Did the District Court err in giVing binding precedential effect to the 

vacated July 12, 1978 order in Fenster wald v , C.I. A. ? 

2. Did the District Court err in dismissing plain tiff's case for lack of subject ___ _ 

matter jurisdiction? 

J. Was it error for the District Court to have blocked plaintiff's attempt at 

discovery? 

4. Did the defendants meet their burden of showing there were no reasonably 

segregable portions given the circu.~Btances of this case? 

5. Was it error for the District Court not to have granted plaintiff's motion 

for in camera inspection give~ the circumstances of this case? 

6. Did the District Court give excessive weight to the defendants' affidavits? 

This case h?.s not been before any court other tha.~ the distr ict cour t 

below. ( Allen v. C.I.A. , Sta."lsfield Tt,rner, Civil Action No. 78-1743, 

(D .D.C. 1978)) Appellant is aware of certain FOIA suits filed by Mr. 

Harold Weisberg and Nr, James Lesa:c in the District of Colunbia District 

Courf but is not aware whether they involve the same issues as the case 

at bar. 

-.b-



STA'i:'FHENT OF, THE CASE 

This case arose under the Fr eedom of Inf orr,12.tion Act , 5 U. S.C , §552 . On Sept­

ember 18, 1978. plaintiff filed his complaint in the U.S . Distr i c t Court for the 

District of Columbia seeking to' enjoin defendants. from withholdi ng the docu­

ment denominated by them as item number 509-80J. Defendants anse(eTed on Oct­

oher 19. Plaintiff served the defendai, ts with ir1terrogatories on November 8 

and the following December 8 defendants moved for a protective order. At the 

January 3, 1979 status call, the Honorable John Lewis Smith presiding, a pro-

tective order was granted. On the same day :plaintiff filed .a motion to vacate 

the protective order. Six days later, on January 9, defendants filed a rwtion 

to dismiss :pursuant to 12(b)(1) of the Federal Rules of Civil Procedure, alleging 

lack of subject .:matter jurisdiction. OJ;'al argument was he2.:rd on the motion 
-

the following day. On January 12, defendants motion was granted, Plaintiff then 

filed a motion for reconsideration on January 24 and a motion for in c2.rr:cr2. 

inspection with the assista.rice of a clas sification expert on February 5. De­

fendants opposition to the motion :for recons ideration was fil ed February 7 

and on February 22 plaintiff's motion for reconsideration was denied, 

STATEMENT OF THE F'ACTS RELEVANT TO THE I SSUES PRESEnTED 

Plaintiff instituted this action to obtain a January JL 1964 C.I.A . rep-

ort to the President's Commis sion on the Assassination of Pres ident Kennedy 

entitled • rnforr.iation Developed by the C.I. A. on the Activity of Lee Harvey 

Oswald in Mexico City, 28 Septerriber - J October 1963" . Pl aintiff w2.s r eason­

ably cer t ain that the document he reques t ed (C . I .A. item 509-SOJ) was sub ­

s tantially identical to this report. 

On November 8 , 1978 pl aint i f f served defendan t s a set of i ntcxr.ogat ories 

consisting of t art questions (Appendix, pg. 1) concerninB the docu ~ents at 

issue. On Deceraber 8, 1978 dcfend2.nts moved for a protective order (Appenclix 
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pg. 3) claiming that the quesUons were irrelevant and that it.would be 

an undue burden and expense to respond to the interrogatories in light of 

their pending dispositi~e motion. At the Ja.~uar<J 3, 1979 status call argu- · 

nent was heard on the discovery dispute. Defendants counsel first inf'ormed 

the court that he would be attending a meeting at the Department of Justice 

the following monday where possible defenses to this litigation would be 

discussed. (January 3 Transcript, pg. 2) Plaintiff then inquired about the 

status of the protective order, erroneously believing that the proposed or­

der defendants has attached to their motion was genuine. The Court corrected 

plaintiff's mistaken belief, but then informed him that unless he had. a 

"good reason": the protective ord.er would be granted. (Ja...YJ.uary 3 Transcript, 

pg. 4) The defendants then argued that _ti1e questions were either Lr-relevant 

or would be answered in their motion to dismiss. (J2.n, 3 Transcr:i.ft, pg. 7-8) 

Plaintiff then attempted to argue the relevancy of his questions, but -Defor e 

he had completed his arguments on this question, the Court decided to grant 
\ 

the protective order. When plaintiff informed the Court he had not completed 

his arguments, he wa.s told that the Court was merely staying the r:,.atter until 

after the defenda..~t counsel's meeting at the Department of Justice, ( Jan. 3· 

Transcript, pg. 11) Plaintiff immediately filed a motion to vccate the prc­

tective order, specifying in some detail why the interrogatories Here r ele­

vant to the pertinent issues. The Court took no action on this mot ion before 

granting defendants' motion to dismiss under 12(b)( 1). 

Six days later on January 9, 1979 defenda..'1ts fil ed a motion to dismi ss 

for lack of subject matter jurisdiction 1mdcr Rule 12(b)(1) of U .e Federal 

Rules of Civil Procedure. Defendants argued that the document at i ~s ue was 

pr operly withheld under exempt ions (b)( 1 ) , (b)(2) a.11.d. (b)(3) of tho Freedo:n 
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of In:fo:rmation Act, 5 U.S.C. §552. (A pper.di x, :pg::,. 9-1L:.) The defor:d.n.r1ts al­

::; o urged the Cour t. to folloH the July 12, 19.78 order of Ju.dge .Tohn J , Sirica 

in the case FenGterwald v. C.!..11.., Civil .Action lfo . 75-0897 (D.D.C. · 1978) 

which granted the defendants :pa.r-t i .::i.1 sumin2.ry judg;nent for some 1.264 doc­

u rnen t s, of which the report at iosue Ha[~ one. (See .\_ppend.i x , pg . .54) 

Plaintiff _pointed out to the Court that the ''Jfu_y 12 order relied on by . 

the defendants was vacated by the issuing District Court sixteen days later. 

(Appendix, pg; 6t) The defendants argued that the circumstances surrou..r1c.i:16 

the Fensterwald case dictated that it b 8 us2d as a :precedent :1et.'ertheles::;. 

They eBph3.si~ecl tho:i:. after the 1'ssuance of the July 12 orcleY v'-·2.:1ti".1; :i;:2.rt-

ial s u m ... '.lary judgment to the clef endant.s ().ncl pe.r-tial swn;11ary judg,.:en ·~ to t':1e 

plaintiff F'ens terwa..ld, the l a tt:;ff moved for a volunta~y wi thdra,fo..l wi.th 

prejudice. In the so.me July 23 or der Hhere the Ccu.rt va.cJ.ted its ore.er of 

July 12, it c,Uso [_;ranted plaintiff's motion to wi.i:.hd.:rai-f with p:::c judice. 

Defenda nts then moved. to h2.ve ,fodge Sirica restore t hat p-::!.rt of the July 12 

or der. favor ing them ( which included the document at i ssue), but their ri'.o-t.ion 

·1-r2.s rej e cted in the Court's order of Se_pt8mber 18, 1978. ( A:9p(::ndix, :Ps• 62) 

In s upport of their argument that the d.ocument at issue H2.S ?-'t'o:;ierly ..;ith-

heJ.d under exemp tions (b)(:J.) , ( b )( 2 ) and (b)(J) of the Act, de::8nd2.nts re-

submitted a onP. par2.graph descripti on of the docur.-.en t which they h2.d given 

'judge Sirica in the F'enster1·;?}d. case, ( Appendix, pg. 10) and s,.1r,pl8:r.en ted 

it ~-rit.h affidavits from two C.I.A. offic'Lals, Ir;form .. 'ttlon Rcvie 'r; Officer 

Robert E. 01·ren ancl his predecessor Charles Briggs. In the for:rc8:!:" ;;.f:idavi t 

Mr. Ow2n stated that he had TOP SECRET classification authority J.nd had 

dei:.L"ntlned that the docur.,ent at issi.!e 1-w.s classified SECRET l,"tl'l'."6U:J.nt to 

Executi vc Orde:r 12065. Mr bmm also incor1,orated by reference t:1e o.ffibvi t 
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of his predece::;sor Charles Briggs , which was s ubmitted in the Fensterwald 

·case. (Appendix, pg. i6,21) Mr. Briggs' a.ffidav.it dealt g,ene1.:ally _with 

the it26l~ documE:nts involved in ·the Fcn::;terwa.ld ],itigation and did not 

s pecifi cally mention the document in dispute , 

The plaintiff pointed out that by the defendant::;' o;.'11 admis sion over 

one half of the substantive information in the document in ques-tion is 

already in the _public do!!lain. (Ap:9endix, pg, 10) Defendan.ts contended 

that this information was 11 inextricably mixed" with o_perati0n.a l details 

which would comprorrise intelligence sources and methods if released, •. 

( Ibid) Plaintiff countered with one of clefend.c.nts own documents, which 

stated that the document at issue was written in a special way, so as to 

protect the agency's sources and methods. · (Appendix, pg. 75) He further 

demonstrated how the defendants bad been able to successfully delete 

operational details from previously released C.I.A. documents, ( Appendix 1 

PG• 65, para. 10; pg. 76) and :i..ntroduced evidence calling into· q_uest.icn 

the credibility of the C .T.A. _officials . :relied on by the defenda::1ts _ to 

est2.blish the document's security classification. · Plaintiff s howed tha.t in 

a :previous Freedom of Information case I which in vol vecl the exa ct s ame s u1)-

ject ratter as the document at issue, C.I.A. official Robert Owen had 

found. certain ma terial to be p-..coperly classified when in fact it had been 

in the public domain for over five yea.--cs. (Appendix , pgs. 65-66 , para. 11; 

pgs . 77- 76) Ph.in tiff also called into questi on the r eJ.iabil i ty of affian t 

ChG.r les Briggs. (Appendix, pe;§i:'·;89-90) 

After the J anuary 10, 1979 or cll argument on de:fcndant ' s motion to d.i s­

mlss, t he Dis t r ict Cour t e,ranted. defend.ants ' motion two day::; l ater. (Ap p211-

d lx, pg, 87 )' The Cour t held +~at the docuraen t a t i s s ue had. h e~n f ouncl proper-

ly wi thheld i n t he Fen~, t er w2:11 case , and prcs nmably i nvoked t he d octri ne of 

st~1.re dec i s i s. The Court f m ·th,·Jl' he ld. {.bat t he document was p:co~rly cJ. a::,s-



-v-

ified and hence exempt under exempti on (b)( f : of the Act, relying on the 

affidavit of C. I.A. official Robert Cwen and noting that agency affidavits 

are entitled to substantial weight. ( Ibid) The (b)( 2) and (b) (J) clai~~ 

of the defendants were not ruled on . 

Plaintiff then moved for reconslder~tion (Appendix, pg. 89) and addition­

ally f9r in camera inspection with the assistance of a classification ex­

pert. (Appendix, pgs. 89-92) Plaintiff contended that defendants had. not 

met their burden of shcT·~ n~ there were no segregable portions uJ1der the 

circumsta.~ces described above and that in ~·a inspection should be 

granted t o resol ve this critical issue. (Appendix, pgs. 91-92) On Febru-

ary 22, 1979 plaintiff's motion for reconsideration was denied. (Appendix , 

pg. 93 ) . 



ARGUt<'..ENT 

The District Court Erred in Dismissing Plaintiff's Suit For Lack of 
Subiect Matter Jurisdicion 

The District Court dismissed plaintiff's suit for lack of subject mat­

ter jurisdiction, Federal Rules of Civil Procedure· 12 (b)(1). (Appendix, 

pg. 9,87) Yet clearly the District Court had and even exercised subject 

matter jurisdiction. The Freed.om of Information Act, 5 u.s.c. §5_52(a)(4)(E) 

provides that: 

"On complaint, the district Court of the United States •••• has juris­
diction to enjoin the agency from withholding agency records and to order 
the production of any agency records improperly withheld from the complain-taint. 
In such a case the court shall determine the ~3tter de novo, and P..2.Y exa,nine 
the contents of such agency records in c~~era to deter;;i.ine 
whether s1Jch records or an -part thereof shall be withheld ur..der a.'1y of the 
exemptions set forth in subsection b of this section, and the burden is 
qn the agenc1 to sustain its actions. (emphasis added) 

While the defendants did not elaborate on why a 12(b) (1) motion was 

proper under these circumstances, presumably their reasoning is that if 

the material is properly withheld the District Court has no po~er to 

order its release and therefore lacks subject matter jurisdiction. But 
. , 

theact itself and its legislative history 8ake clear that ji..:risd.ictio~ is 

predicated on alleged wrongful withholding and not on the plaintiff actually 

proving that documents are improperly wi th..r1.eld. As noted above, the act 

provides that the appropriate district court is re~uired to review de novo 

a.~y agency deter~~natiori and that in caraera inspection may be gra.~ted to 

"determine whether such records or any p;:,_rt thereof shall be withheld." 

5 U.S . C. §552(a)(L~)(B). Further confirrnation that jurisdiction is pre­

dicated on alleged wrongful withhoid.lng and not on the act1-10..l proof of 

such is found in the act's legislative history . As s t a ted in the Sena t e 

Report concerning the act pr ior to its r evisions: "Subsection (c) co:1-

t ai ns a s pecifi c court rew::dy f or an-: 2.ll e:,;ecl wr cr.;dul wi tr·.h old i n g of 

., 
v · 
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of 2.5ency records by agency -personnel." ( er'nhasis added ) 

Subject matter jurisdiction pertains to the "authority or co~pe~ence 

0 

(of a court) to hear and decide a case. 5 C. Wright and A, Miller, Federal 

Practice and Procedure §1350, :pg . 543 ( 1969). Since the plaintiff proper­

ly alleged wrongful withholding, the District Cou_rt clearly had. subject 

~_a.tter jurisdiction t6 determine whether plaintiff's allegations were 

correct. In fact, the District Court exercised subject matter jurisdiction 

by holding that the document was properly withheld tL"lder (b)(1) and be­

cause of a :previous district court decision, (Appendix, pg. 87) 

It further should be noted that there are two other compelling reasoss 

why Congress could not have intended Freedom of Infornation· suits t o be 

simply subject matter jurisdiction questions; The first involves tr.e sett­

led doctrine that the party who asserts subject matte:!'.' jurisdiction must 

prove 1 t when challenged. 5 C. Wright and A. Miller, Federal . Fr2.ctice ar:d 

Procedure §1350, · pg. 555 ( 1969} citing Thorn.uson v. GaE,kill, 315 U.S. l.+L;.?, 

62 S.Ct. 673, 86 1.Ed. 951 (1942) ; Gibbs v. Buck, 307 U.S. 66, 59 S.Ct. 

725, SJ L.Ed. 1111 (1939 ) . If Freedom of Information cases are to be sub-

ject matter jurisdiction questions, the result is to place on FOIA plain­

tiffs the burde.a of shoi-ring that the documents they seek are i mpro:perly 

withheld. This directly contradicts -the explicit langu2.ge of the act 

which provides that the burden is on the agency to prove that 2-;.'1y withheld 

documents are properly restrained. 5 U.S.C. 552(/) (JJ.)( B) F'urther:,1ore, since 

subject matter jurisdiction is essenti2.lly a procedural defect, any f~ee­

dom of inf"o:nnation decision would_ be deprived of res jud.icata effect. A 

12(b)(1) motion is basically one in abatement and is not a decision on 

the mer.its. 5 C. Wright and A. Miller, Federal Practice and Pro~eclure , 

§1350, P8• 554 (1969) citing Tvlcr Gas Se1~,. _.,__~~~-:-- Co. v. ? . P.C., 101 U.S./\pp.D.C. 
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184, 247 F.2d 590, cert. den . 355 U.S . 895 . ( 1957) . 

The difference between having a case dismissed for lack of subject ~.atter 

jurisdiction and on a motion for summary judgment is more than just a nice 

procedural distinction . Under Rule .56 the ~oving party must s how there 

is no genuine issue as to any material fact. In effect .the goven1ment's 

12(b)(1) motion is an attempt to obtain the best of both worlds, by de­

priving the plaintiff of his su:w..rn.a:ry judgrr.ent protections while ob-

taining the precedential effect of a trial on the merits. There is no 

reason for allowing, the defendants .to escape their suw~.ary judgment 

burdens in this fashion. 

The District Court Erred in Giving Binding Precedential Effect to a Vacated 
Order 

The District Court's ruling on defendant's motion to dismiss gave as a 

reas on for granting that order the fac t that a previous District Court 

had found the document at issue properly withheld from disclosure. (A.ppend.i x , 

pg. 87) Yet the decis ion relied on, Judge John J, Sirica's July 12, 1978 

order in Fensterwald v, C.I. A. ,Civil Action No. 75-0897 (D.D .C. 1978) was 

vacated by Judge Sirica 16 days after he issued it. (Appendix, pg. 61) 

The defendants efforts to have this vacated order reinstated were flatly 

rejected by the District Court in its order of September 19, 1978. (Appen­

dix, _pg.; 62) _The, de;f.erdan t s did not appeal. These facts were pointed out to 

the court belo~-1 in plaintiff's brief, (Appendix, pg. 68 ) and in oral argu­

ment ( January 9, 1979 'l'ranscript, pg . 1.3) 

The doctrine of stc.re decisi s , ~"i th its twin goals of "security" and 
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"certainty" in the l aw (Black's Law Diction?..Yy, 1578 (4th Ed. 1951 ) citing 

Otter T2.il Po·;rer Co. v. '/ 0:1 Bo.n.1.;:, 72 N.D. 497, 8 :N.W.2d 599,607 (t:t4-l ) ) 

requires that courts follow the prior decisions of equal or higher tri­

bunals where the facts of the cases are substantially the .same. Blacks, 

sunra, 1578 citing i'loor·e v. City of Albany, 98 N.Y. J96, 410 (isi4 ). 

But such a policy necessarily assumes that there is some decision to 

follow. Yet the effect of vacating an order is to ma"L;:e that order as if 

it never existed. As noted :i.n Corpus Juris Secundu:i1: "where a jud.grr,ent 

is vacated or set aside, it is as though no . judgment had ever been entered 

••• , 
11 49 C. J. S. Judgments §J06 ( 194o). 

Hhen Judge Sirica vacated his order involving the document at issue, 

he left no order for the District Court in this case to follow. There­

fore it was error for the~ court to have given it binding stare decisis 

effect. 

Defenda.>1ts contend however, that certain facts surroux1ding the Fen­

ste:cwald case d.i.ctate that Judge Sirica's vacated order ·oe used as a 

prcedent nevertheless. The pertinent facts are as follows: 

Plaintiff Fe~sterwald was seeking all of the C.I.A.'s files on the 

assassination of President Kennedy, a request which involved some 1,J6J 

documents. At plaintiff's suggestion Judge Sirica agreed to review ::, ; .. -

in camera a "representative sample" of about 50 of the j_tems sought. 

The document at issue was not exa:.u.ned. After conducting this inspection 

.the Court, on July 12, 1978, awarded partial suf.'.;;iary judgment ·to the 

clefendo.nts as to all documents where they had claimed (b)(1), (b)(2),(b)(3), 

(b)(5) or (b)(7)(D) exemptionsr or any co:11::inati.on thereof, and partial 

sur:'Lnary j udgment to the plaintiff as to all it~ns where only (b)( 6) or 



-5-

(b)(?)( F) claims were made. (Appendix, pg. 54) On July 18, plaintiff moved 

for a voluntary withdrawal with prejudice, while at no time asking the 

court to vacate its July 12 order, Plaintiff siwply _believed that the 

doc:uments he would receive would be of no use to him. (Appendix, pg. 56) 

Entirely on his own initiative Judge Sirica vacated the July 12 order 

which the Court in this case cited as precedent on July 28., while at the 

sa.,.,ie time gra.riting plaintiff Fensterwald' s motion to wi thd.raw with pre­

judice. (Appendix, pg, 61 ) The defendants then asked Judge Sirica to 

restore that part of the July 12 order favoring them so that the case 

might be used as a precedent, but the Fensterwald court denied defend­

ant's motion on September 19, 1978, (Appendix, pg. 62) The defendants did 

not appeal this order. 

While Judge Sirica did not comment on why he decided to vacate the 

July 12 order, it is a mistake to assume, as defendants seem to, that 

the District Court in no way intended to vitiate its find ings when it 

vacated the order. It is easy to see how Judge Sirica ~ight have had sec­

ond thoughts about a procedure which resulted in tl-B indefinite withhold­

ing of htL~dreds of documents which he had never seen, especially on a 

matter of s uch intense public interest as the assassination o:f President 

Kennedy. 

It should also be noted that the Fensterwald case was decided under 

the classification sla.ndards ·-· of ·f ormer Exeeutfve--.order- 11652·0 ·- • J ;-"l. 

( Fed.. Reg, Vol. 37, No. 4) while the case at bar was decided under the 

nore s tringent standards of Executive Order 12065 ( Fed. Reg. Vol. 43 No. 

128 ) (See affidavit of C.I.A. official Robert O~-ren stating the stc..nda.rds 

of E.O. 12065 are more stringent. Appendix, pg. 17) These diffor i ng stand2..rds · 
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are anothe~ reason why the ·Fensterwald case should not have been u s ed 

as a precedent for the case at bar. 

Tr..e District Court Erred in Denying Plaintiff's A tten~pt at Discover.7 

On November 8 , 1978 plaintiff served the defendants with inte:rrog2.t ories 

:pursua.'1.t to Rule JJ of the Federal Rules of Civil Procedure, ( Appeudix, 

pg. 1) The interrogatories consisted of ten questions, a.1.1 highly ::?:"ele-

vant to issues in this action. Questions one and two simply sough-:. to 

establish that the document in question, CIA item 509-80.3, was in fa.ct 

the docur.1.ent plaintiff actually sought, Harren Cor.u;,ission Docu;.,ent #Jl-'r7. 

Plaintiff offered to drop the lawsuit if the documents were not subs~~t­

ially the same. (Janu2..ry J Transcript, pgs. 9-10) Questions tb..ree and four 

concerned another C.I.A. document which strong..1y indicated tr.at the d.ocu r.i.ent 

at issue was written in a special way so as to protect the agency's 

sources and methods, ( See Appendix, pg. 75) information clearly releva."'lt to 

defendants' (b)(i) and (b)(J) claims. Questions six and seven asked whe t her 

there were any sources and methods actually mentioned in this document, 

also pertinent to the (b)(i) and ( b) ( J) exclusions. Questions e i bht through 

t en dealt with how much of the informa.tiot1 in this docur;ient w2.s a.1::::-ewy in 

the public domain. Such data was clearly rel evant to plaintiff' s c onten t i on 

that ther e were segregable porti ons which the defendants shodd 1.,e rc-'.quirec. 

to release. 

On December 8 1 1978 defendants moved fo r a pr otec tive order. Th-2 n:o tion 

contain ed. t'.1 e bar e allegat i o:1 that pJ.a in t i ff ' s q_uestions ,:ere irrelevant 

and that it would be an "undue burden and e~~l)Emse " to respond to the 

int erro0atori es gi ven their "pending dispositive moUon. " ( Append.ix, pg. 3) 
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Argument was heard on the discovery dispute at the January J, 1979 

status call. Prior to the discussion of the protective order motion def­

endant's counsel informed the court·tha.t he would be attending a meeting 

where a possible defense to the case at bar would be discussed. (Janua_ry 3 

Transcript, pg. 1) When plaintiff .Ef.Q. se rose to oppose the protective 

order·he was cut off by the court, which then announced its intention to 

grant the order. (January J Transcript, pg. 11) When plaintiff informed 

the co1..L....-t that he had not finished arguing this issue, the court stated 

that the grant of the protective order was merely a way of staying the 

discovery issue until defendants' counsel had attended his meeting·. ( Ibid) 

But because the court then ordered the defendants to submit theit motion to 

dismiss by January 9, only six days later, (Ibid) and then scheduled a 

hearing on the motion the next day, January 10, ( Ibid), the net effect 

w~s to deny plaintiff any opporttL~ity at discovery . Plaintiff promptly 

submitted a motion to vacate the protective order the same day it was 

granted, (Appendix, pgs. 6-8) and said motion set out in detail the rea­

sons the questions were proper and should be answered. However, the Dis­

trict Court never acted on this motion prior to granting defendants' 

motion to dismiss. 

In Ray v, Turner,~- U.S.App.D.C. , 587 F.2d 1187 (1978) summary 

judgraent was granted before any discovery had taken place. Judge \fright, 

in his concurring opinion noted: "Inten'ogatories and depos itions are 

especially important in a case where one party has an effective mo.:10poly 

on relevant information." 587 F, 2d. at 1218. 

In this inst.:".Ilce plalntiff' s interrogatories were not only highly rel­

evant but importa.11.t to his case, Plaintiff's j_nlf::rrogatories could ha.ve 

established conclusively that the document at issue Has ri'Ti tten in a 
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special way so as to protect the agency's sources and ~ethods 1 and indeed 

could have shown there were no sources or ~ethods mentioned in the dis-

puted item. Furthermore, the interrogatories could_ have shown that a very 

high percentage of information in this doc,Eient was already in the 

public dor:ia.in. These ten, simple, direct questions were quite relevant 

under the issues of this case and were in no way a burden on the def­

endant C.I.A . The District Cou.::-t's improper denial of discovery prejudiced 

the plaintiff's case by not affording him a fair opportu.."1.ity to test 

defendants' exemption claims. 

The Defendan ·~c, Fv,iled to Meet Their Burd.en of Sr.o,ring Ther2 Were No 
~ega'ole P;;r;;ns in the Docu:r.e!l.t at Issue 

The Freedom of Information Act, .5 u. s.c. s_552 (a)(1+)( 13 ) providf.:S that 

the burden of proof is on the government. agency to justify the withholding 

af any requested record. The Act further states that "any reasonably 

segregable :portion"of a record must be provided to the requester "after 

deletions of the portions which are exe:npt ..•. " 5 U.S.C. ~552(b) (9) 

'l'here is undisputed evidence in the r e cord. that over one half of the 

inforl!'.ation in the document at issue is already in the public domain. 

(Appendix, pg. 64) The defendants only response to this uncontrciverted 

fact was to st.ate that the publicly_ a.vailabJ.e information was "inextric ­

a'Dly rr.ixccl Hith operational deta ils which i f ex posed, irnuld co::tpro:tlse 

s ev eral sensi.tive fo:ri gn intelligence s our ce~ as well a s ens i tj_ve 

for eign intelligence oper ationa l method ." (Appendix, pc; . 10) 

Defendant s ' jus tifi cat:Lon i s es,,;ent i all y a bare a lJ. ec;a t ion that the 
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publicly available informaticn is "inextricably mixed" with exei:!!pt 

material. If such a conclusory statement is held sufficient to meet 

the agency's burden of proof in this instance, little will be left of 

the Act's segregability provision. All that will be necessary for an 

agency to meet any segregability challenge is to Iilc.ke the boilerplate 

assertion that non-exempt material is inextricably ~ixed with exempt 

information. As this court observed in Nead v. U.S. Denartr.:ent of the 

Air Force, 184 U,S.App.D.C. 350, 566 F.2d 242 (1977) : " .... (U)nless 

the segregability provision of the FOIA is to be nothing more than a 

precatory precept, agencies must be required to provide the reasons be­

hind their conclusions in order that they m~y be challenged by FOL~ 

applicants and reviewed by the courts." 18L~ U.S.App.D.C. at 369; 566 

F .2d at 261. 

Where the undisputed record shows that over one half of the cateria.l 

in this document is non-exempt (Appendix, pg. 10), a.~ FOIA defendant 

does not resolve the segregability issue in his favor by the si~ple 

assertion that such information is inextricably mixed with sources and 

methods. Defendants should be required to supply plaintiff with nore de­

t ail ed information .. , or submit to in camera inspection. 

The .District Court Erred in Not Granting Pl2.intiff's f". otion For In ·cv.r!ce!'a 
Inspection 

On February 5, 1979 plaintiff moved for in ca~era i nspection of tte 

document at issue pur:::mc1nt to 5 U.S.C. §552( a)( 4) (B). (Appenc.ix , f,D:;, 91-92) 
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The District Court never ruled on plaintiff's motion. 

The legislative histo!°'J of the act indicates that whi l e the gra.'1t of 

in camera review is l argely discretionary, in some cases a court con­

ducted inspection is bo t h "necessary and appro.priate." S. Rep . No. 93-

1200. 9Jd Cong., 2d Sess. 12 ( 1974) , U.S. Code Cong . & AdmL~. Ne;.;s 1974 

pg . 6290. The case at bar presents such an occasion . 

Plaintiff had demonstrated that over one half of the inf or:.:.c.tion in 

the document at issue was already in the public domain. (Appendix, pg. 

· 64) This presented a critical i ssu e of segregability similar to th:i.t in 

Ra.y v. Turner, __ U.S.App.D.C . _, ::/37 F.2d 1187,1196 ( 1973 )· As noted 

above, defendants' s ole response that_the publicly available infor~ation 

was .inextricably mixed with exempt material did not meet t heir burden 

in this matter. 

Furthermore , plaintiff introduced one of defendants' own docu;-.-.ents 

which strong.1y indicated tha.t the document at issue was especi2l;ly written. 

so as to protect their sources and methods. (Appendix, pg. 65 1 para . 8 (b); 

pg. 75) Defendants offered no evidence to refute thi s s howing. 

As Judge Wright stated in his concurring o:ph1ion in Ra_y, ~~: 

"Hhen factual issues a-re disputed the burden of proof is on the go't ern­

ment. I f the burden ca,nnot be cleci:dy :c.et by detailed affida't i ts 2-nd t esti­

mony, or when there was any indication of ba d faith on t he p22't of 

agency, the court may not, in my view, susta_ln the a.gency's a ctio:1 ;-r ith.out 

conducting an in ~amer2: inspec:tion · of the r..atters withheld." 537 F,2d at 

1215. 

The defenda..rits in the case n:t bar clicl not meet the ir burden thrau5h 

either detailed affidavits or tc::;ti rr. ony. In fact, de f endan t s ' 2.ffid-::i.vi ts 
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did not even include information which this court has required government 

a.gencias to supply in every FOL\ case. In Vaugha..'1 v. Ros en, 157 U.S.App.D . C. 

J40, 484 F.2d 820 (1973) cert. den. 415 U.S. 977 (1974) this court held 

that the government in.FOIA cases rr:ust supply an indexing system which 

subdivides the document under consideration into 11 rc.ar1ageable Parts 'cross 

referenced to the relevant portion of the government's justification." 

157 U.S.App.D.C. at J47; 484 F'.2d at 827. Furthermore, in Head Data Cent. 

v. U.S. Denartment of the Air Force, 184 U.S.App.D.C. 3.50, 566 F.2d 243 

( 1977) this court held that an agency should "describe what proportion 

of the information in a docu.iil.ent is non-exempt and how that material is 

dispersed throughout the document. " 566 F,2d at 261~ The . defendants in 

this case provided none of this information. Yet all of t~is data would 

have been quite useful in deterw~ning the segregability issue. 

In swnmary, defendants failed to provide the information which would 

meet their burden of showing that the clocur.1ent at issue was pro:perly 

withheld in full, and under these circumsta.11ces in ca.1t1era inspection wa.s 

clearly necessary and appropriate. It was an abuse of dis cretion for the 

District Court not to have granted • .l. 
]. \,. 

The Dis trict Court Erred b;v Ci ving Excessive Wei ght to the Defenda..'1.ts·~ 
Affidavits 

It has long been es t ablis hed through many deci s ions of thi s court t ha t 

age-1 cy aff idavi t s mus t be acc o:-ded "su1::stantial wei ght " in FOIA cases . 

Ray v. Turner , U. S.A:pp .D. C. , 537 F . 2d 1137, 1194 ( 1973) But whi l e 

this court has not elaborated to any extent as t o what "subst.cmtial weight 
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is, it is clear that it does not mean "conclusive weight". Yet after a 

reading of the Disrtict Court's opinion ( .ti.p-pendi'X, pg. 87) one can only 

conclude that such a conclusive weight sta.r1dard was applied in fact. 

Plaintiff offered considerable evidence challenging the agency's exeillpt­

ion claims. As noted above, plaintiff showed that over one half of the 

infor;;-;ation in this document was already in the public do~.ain. (Appendix, 

pgs. 10,64) He offered one of defendants own document shm,ing that the 

document at issue had. been written in a special way, so as to pr:otect · 

the agency's sources a_11d methods. (Append.ix, pg. 65, para. 8(b)) ~Ie 

showed that the officials who sub:ni tted the agency's affidavj:t,n in this 

case :b.ad in .the past classified. information which was either alre2.dy in 

the public domain (Appendix, pg. 66) or was released shortly thereafter. 

( Appendix, pg. 89 )_ In the former case the naterial withheld concerned 

the sane subject rr.atter · as the document at issue. (Appendix, pg. 65, p:::r2.. 

8(b)) Yet in spite of this evidence the District Court's only comment 

on the exemption disputes was the following: 

, • , , (T)he appropriate office of the CIA has re-reviewed the docusent·: 

in ~uestion in light of the new, more stringent criteria set forth in 

Executive:_Order 12065, effective Decer.1ber 1, 1978 and has determined that 

the material is classified at the SECRF.I' level and should ce ;,rithheld 

from disclosure, Agency affidavits concerning the classification of doc­

uments are entitled to 'subst2ntial 1·,eight 11
: ( Append.ix, pg. 87--88 ) 

In view of the District Court• s complete disregard for a.11y of the i 0sues 

raised by the plaintiff, one can only conclude tha.t the court sir::ply too~ 

the agency's affidavit at face value and inc1eired no further into the 

prop::·iety of the defendants' claiE,s. Such 2.;1 apprw.ch is b .Dtai::otint to 

a return of the holding :i.n Environ:1er: t.<J.l P:rotf:ction ,\r!,8ncy v. Mink, 410 

u.;:. 73, 93 S,Ct. 827, 35 L.Ed.. 2d 119 (197J) which held tbat 11
2. court 

· ·': ,. .·, 
t• , .. : ·1 • '. • · 
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should not review the substa.~tive propriety of a classification or go 

behind an agency affidavit stating that the requested docu~ents had been 

duly classified pursuant to Executive Ord.er." (as characterized in 

Ray v. Turner, _ U.S.App. D.C. _, 587 F,2d 1187, 1190-1 (1978) 

As the Ray court pointed out, "in 1974 Congress overrode a presidential 

veto and amended the FOL~ for the express purpose of changing this aspect 

of the Mink case." 587 F .2d ~t 1190-1. The 1974 a.Ee~drr,ertts provide9. that 

the court should determine all exemption claims de novo, 5 U.S.C. §552(a) 

(L~)(B) and specifically provided the plaintiff with a."l. opportunity to 

challenge the substantive classification of docuillents by amending ex­

emption (b)( i ) to exclude only those documents from disclosure that 

"are in fact properly classified pursuant to (an ) B'..{ecutive Order." 

( emphasis added) 5 U,S, C. s552( b)( 1) , 

The 197l1,- amendments require t he district cour t to balance the evi­

. dence offered by the plaintiff with the affidavits offered by the 

defendants, while according the latter's views substantial weight. " 

In this instanse however, the District Court from all indic2.tions 

ignored the plaintiff's evidence a.~d decided exclusively upon the 

basis of the agency's affidavits. Such an approach gave the affidavits 

conclusive weight, a result clearly not intended under the revised 

version of the act. In granting such excessive weight .:...to. the agency's _ 

affidavits the District Court us ed an inaccurate st2-ndard in deterr.ining 

,rhether defendants had met their burden of showin; the material was prop--

crly withheld. 



-14-

P.eli e : 2ou; ht 

The District Court's decision of January 12, 1979 g:::-anting d.efend.2.n.ts' 

motion to dismiss should be reversed, Further, the District Gou.rt should 

be instructed to corr.pel defenda.'lts to answer plaintiff's in-terro62.tories 

and to provide him with a Vaugh3.rl.index. 

Respectfully Submitted, 

11/L{~ A aJLQ~ 
Hark A. Allen 
Pro Se 
81.8 We/:::outh Terrace 
Hampton, Va. 23666 
(801, \p?nu/ -L!.·J 9~ 
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THE AGENCIES GENERALLY Ch. 5 5 § 552 

§ 552. Public information; ai;cncy rules, opinions, orders, 

rccor<ls, a nd 11rocecdi11gs 

(n) Ea ch a gency shall mnke available to the public information 
ns follows: 

(1) Each ngency shall separately state and currently publish in 
the Federal Register for the guidance of the puhlic-

(A) descrip t ions of its central and field organization and the 
estab li s hed pla ces nt which, the employees (and in the case of n 
un ifo rmed s ervice , lhe members) from whom, and the methods 
wh ereby , t h e pul.rlic may obtain information, make submittals oi' 
requests, or obtain deci s ions; 

(BJ statements of the general course and method by which 
its functions arc channeled and determined, · including the na­
tur e and requirements of all form::d and informal 11rocedures 
available; 

(C) rul es of procedure, descriptions of forms available or the 
pl nces at w hich forms may be obtained, and ins t ructions as to 
th e scope and contents of al I papers, reports, or exami 11alio.ns; 

( D ) su bs tantive rules of gen eral ap p licability adopted ns au ­
thorized \.Jy law, and statements of general pol.icy or interpreta­
ti ons of general applicability formulated and adopted by the 
age ncy; an d 

(E) eac h amendment, revision, or repeal of the foregoing . 

E xc ept to the extent that a person has actual and timely notice of 
the terms thereof, a person may not in any manner be required to 
resort t o, or be advers ely affected by, a matter required to be pub­
li s hed iii the Federal Register and not so published. For the pur­
pose of this paragraph, matter reasonably available to the class of 
persons affec te d thereby is deemed published in the Federal Regis ­
t er when incorporated by reference therein with the approval of the 
Director of the Federal Register. 

(2) Each a gency, in accordance with published rules, shall make 
available for public inspection and copying- · 

(A) final opinions, including concurring and dissenting opin­
ions, as well as orders, made in the adjudication of cases; 

(B) thos e stateme nts of policy and interpretations which 
have been ad opted b y the agency and are not pu.blished in the 
Federal R eg ister; ·and 

( C) a dm inis t rati ve staff manuals and instructions to staff 
tlrnt affect a member of t h e public; 

u n less t he ma t erials arc promptly published a ,id copies offered for 
sa le. To the ext ent req uired to prevent a cleurly unwarranted inva­
~io1i: of rcnona l privacy, an ngt,ncy nrny dektc hic1. tifyi::i g d etai l~ 
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Ch. 5 AD:VIINISTIUTIVE PHOCEDUHE 5 § 552 

when it makes av nilnble or publi s h es a n 011 inion, stat ement of poli ­
cy, inteq1rctation, or staff manual or instruc t ion. liow_e vcr , _in each 
case the j u s t ification for t h e dclc ~ion s h all be expla ined 1u ll/ in 
wri t ing. Each a gency s hall al so m ain tain :ind rn:,kc- av:1ilahle !or 
public inspection a nd cop yi ng current in de xe s p r ov itl i11g idcnt1fy111g 
information for the pub lic as lo any ma t t er issu ed, ;:1.clopted, or pro­
mulgated after July 4, 1957, and require d by th is pa ra g r aph t o. be 
ma cic avail:1ble or p ublished. Each age n cy sh all p r omptly p ublis h , 
quarterly o r more frequently, and d istri b ute (by sale or oth~rwise) 
copi es of e:ich in dex or supp lem en ts t he r e to un les:, it dcterm1ncs l;y 

ord er pu b li she d in the F ede ral Reg iste r th a t the puhlic:ition woulc.! 
be unneccs;; a ry a nd imprac ticab le, in w hi ch case the :-igcncy shall 
none theless prov ide cop ies o f such ind ex on re ques t at a cost noL to 
exce ed the d irect co s t o f du p licat ion. A f inal o rder , opinion , state­
ment of policy, in t erpret a t ion, o r s ta ff manual o r ins tru ction that 
affects a mcm\.Jcr of the pub l ic may be r elie d on, u s ed, or cited as 
precedent by an agency agains t a party other tha n a n agen cy on ly if-

( i) it has been indexed and either made ava il aLl c or publish­

ed as provided by this parag raph; or 

(ii) the party has actu a l and ti mel y n otice of the terms 

thereof. 

(3) Except with res pect to the records made a vailable under 
paragraphs (1) ancl ( 2 ) of this subs ec tio n , e a ch agency, up on a n y 
request for records which (A) rea sonabl y tlcsc ri bcs su ch re cords 
and (13) is made in accordance w ilh pu b li sh ed rules sV1t ing the 
time, place, fees (if any), and proce dure s to be follo wed , shal l make 
the records prom11tly available to any p er s on . 

(4)(A) In order to carry out the 11rovi s ion s of this sectio n , c:. ch 
agency shall promulgate regulatio n s, pu r s uant to notic e an d rece ipt 
of public comment, speci f yin g a uniform sc h edu le of fe es ~:ppEcable 
to all cons t ituent uni t s of such agency. Such fees shall be limited 
to reason able standard charges for document search and dupli cation 
and provide for recovery of only the direct cos ts of suc h se.'.l rc h and 
duplication. Dcc umen ts nh a: I b e furni sh ed without ch a rge or at a 
reduced charge where th e agency determin es tha t waive r or re duc ­
tion of th~ fee is in th e public interest becau se furni sh i n g th e info r­
mation can be considered ns primarily benefitin g t he general publ ic . 

(B) On complaint, the di s tric t court of t he U n ited States in the 
district in which lhe co m plainan t r esides , or has h is principal place 
of bu s iness, or in w hic h the a ge ncy record s are s itu ated, or in the 
District of Colu mbia, has jurisdiction to en joi n t h e agency from 
wi thholding agen cy records and to order t h e produ ction of a ny 
agency re cords impro11erly w ith held trom t he complainant. I n such 
a case the co u rt shall cl c ter mir, c t he matte r de n ovo, and may exams 
inc the contents of such n gcn cy re cords in cam era t o . dete r mine 
whethe r s u ch r ec ords o r an;v p art th e reof shall be \.vithh cl d unde r 
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ticcs o.f nn agency; 

(3) spccificnlly exempted from cli .s closure by stntute (oth er 
thnn section 6G2b o.f this title), provided thnt such statute (A) 
requires that the mattera be withheld from the pu blic in such a 
manner ns to lcnve no dis cretion on the is su e, or (B) establish• r 
cs pnrticulnr criteria for withholding or refers to pnrti cu lnr (1

, 

types of mnllcni to be withheld ; 

(4) trnde secrets nnd commercial or financial information ob­
tained from n person nnd privileged or confidential; 

(5) inter-a gency or intrn-ngency memorandums or lette rs 
whi ch would not be nvnilnblc by lnw to n party other than nn 
agency in litigation with the agen cy ; 

(G) personnel nncl medical files nnd similar files the· disclo­
sure of which would constitute a clearly unwarranted invas ion 
of personnl privacy; 

(7) investigatory records compiled for law enforcement pur­
poses, but only to the extent that the production of such rec or ds 
would (A) interfere with enforcement proceedings, (13) deprive 
a person of a right to a fair trial or an impartial adjudication, 
(C) con stitute an unwarranted invasion of personal privacy, 
(D) disclose t he identity of a co nfidential source and, in the 
case of a record compiled by a c1,iminal law enforcement au­
thority in lhe course of a criminal investigation, or by an agen­
cy conducting a lawful national security intelligence investiga­
tion, confidential information furnished only by the confidenti al 
source, (E) disclose investigative techniques and procedures, or 
(F) endanger the life or physical safety of law enforcement 
personnel; 

(8) contained in or related to examination, operating, or con­
dition reports prepared by, on behalf of, or for the use of an 
agency respons ible for the regulation or supervision of finan-
cial institutions; or · 

(9 ) geological and geophysical information and data, includ-
ing maps, concerning wells. 

Any reasonably segregable portion of a record shall be provided to 
any person requesting such record after deletion of the portions 
whi ch arc exempt under this subsection. 

(c) This section does not authorize withholding of information or 
limit the availability of records to the public, except as specifically 
stated in th is secti on . This section is not authority t o withhold in­
formation from Congress. 

(d) On or before March 1 of each calendar year, each agency 
shall submit a report covering the preceding cal endar year to the 
Speaker of the House of Representatives and President of the Sen-

72 
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report shall incl udc-
(1) the number of clclerminalions made l.Jy ~uch a~-:ency not 

to comply ,vith r criuesls for records maclc lo such ni.(cnc~· u~de~ 
subsection (a) and the reason s for ei\ch such cl ctermi n:1lion, 

(2) the number of appeals made l.Jy persons und er subsecl!on 
(a) (G), the renult o ( such :1ppeals,

1 

an.rl thc.rea :~ on for \he action 
upon each a ppe al that rest;lts in a oenial of information, . 

(3) the names and tiLles or positions of each p~rson r:spon s1 -
ble for the denial of rcconl!l requested under this section, and 
the number of"instnnces of participation for each; 

(t\) the results of each 11rocceclinz conduclc\t! p_u r :\ U;\n: to 
subsection (n) ('1) (F), including a report of the d1 sc1p llnan ~c­
tion taken ni;ainst the off icer or employee who was primarily 
responsibie for improperly withholding records or an explana­
tion of why disciplinary action was not taken; 

. (G) a copy of every rule made by such agency r egarding this 

section; 
(G) a copy of the fee schedule and the total_ amount of fe~s 

coll ected by the agency for making records available under this 

section; and 
(7) such other information as indicates efforts to administer 

fully this section. 
The Attorney General shall submit an annual report on or. before 
March 1 of each calendar year which shall include for the prior cal­
endar year a listing of the number of cases arising under this sec­
tion, the exemption involved in each case, the dispos ition of ~uch 
case, and the cost, f ees, an d penalties assessed under subsect1o_ns 
(a)(4)( E ),(F), and (G). Such report shall also include~ descrip­
tion of the efforts undertaken by the Department of Justice to en­

courage agency compliance with this section. 

(e) For purposes of this section, the term "agency" as defined _i~ 
section 551(1) of this title includes any executive department, mill: 
tary department, Government corporation, Governmen t controlled 
corporation , or other establishment in the executive bran~h of the 
Government (including the Executive Office of the President), 01 

any independent regulatory agency. 
Pub.L. 89- 554, Sept. 6, 1966, 80 Stat. 383; Pub.L. '90- 23, § 1, June 5 
1067, 81 Stat. 54; Pub .L. 93- 502, §§ 1- 3, Nov. 21, 1974, 88 Stat 
1561- 1564; Pub.L. 94-409, § 5(b), Sept. 13, 1976, 90 Stat. 1247. 
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Juno 11, J.J)l(l, ch. 32·1, l 3, 00 Stnt. 238. 
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5 § 552 THE AGENCIES GKNEiULLY Ch. 5 

nily of the exemp ti ons set forth in suhscction (b) of this section, 
nnd the burde,1 is on the ngency to sustain its action . 

(C) Notwithsl nnd in ~~ nny othe r provision of lnw, th clcfendnnt 
shnil serve nn nnswcr or oLherwise ple nd to nny complnint rnncle un­
der tl1is ::iub3ccli on within thirty days nfter service upon the defend­
an t of lhe plcncling in which such com11laint is made, unless the 
court othe rwi:,e directs for good crwse shown . 

(D) E.-:cept ns lo cn~.c'.1 !.he court con::iiders of greater inniortu nce 
P_roccedt.-:1s heforc the dis tri ct cour t, H3 nuLhorizcd Ly thi; sub:ic/ 
tion, ,rnd nppcnls th erefrom, t.nkc 11rcccclc11ce on the clockd over all 
c,1scs n~d shall be assir:ncd for he:.ring an d trial-or for i.rgumcnt nt 
the earliest prncticab lc t.latc and expedited in every wuy. 

(E) The court may assess against the United States reasonable 
attorney fe es and oth~r litii;:ation costs rensorwbly incurred in any 
case under this section in which the complainant hns substantially 
prcvnilcd. · 

(F) _'.Vhencvcr the court orders th e production of any agency rec­
ords improperly withhe ld from the complainant and assesses 
against the United States re as ;,,nable attorney fees nncl other litiga­
trnn c?:Jts, and the cou.rt additionally issues a written finding that 
the c; rcum iltan ces surrounding the withholding raise questions 
whether agency personnel acted arbitrarily or cipricious lY with re­
spe_ct_ t_o the withholdin g, the Civil Service Commission shall prompt­
ly rn1t:atc a proc eeding to determine whether disciplinary action is 
warra.ntcd against the officer or employee who was primarily re­
sponsible. for tl_1e withholding. The Commission, 1.1fter investigation 
~nd cons1dcrntion of the evidence submitted, shall submit its find­
rngs and rec ommendations to the administrative authority of the 
ag ency _conc erned and shall send copies of the findinp and recom­
rnen?a.tions to the officer or employee or his representative. The 
adminis trative authority sball tuke the · corrce;tive action tha t the 
Commiss ion recommends: 

( G ~ In_ the even t of noncompliance with the order of the court, 
t he ~lS~l'lCt ·cour~ may _punish for contempt the responsible employee, 
and in Lhe ca se or a uniformed service, the responsible member. 

(5) Each agen cy having more than one me::-iber shall maintain 
an d make avail abl e for public inspection a record of the final votes 
of each member.in every agency proceeding. · 

(6) CA) Each age ncy, upon any request for records made under 
paragrap h (1), (2), or (3) of this subsection, shall-

(i ) determ ine within ten days (excepting Saturdays, Sun­
days, and lcgill publi c holidays ) after th e rece ipt of any such 
request whether to ·comply with such rccjuest and shall immedi­
~-tcly notify the person l"ilaking such request of such determina­
t1011 and the re asons U-.ercfor, and of the rig-ht of such person 
~~ ~ppenl to the head of the ngency any adnr s1; determi nat ion; 
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(ii) make n tlctr.rmination wit.h rciipcct to any nppc·nl within 
twenty day:-i (cxccpling Saturdays, Sundays, ~.ncl lci'.:t l puu1ic 
holid:.ys) aft.e1· the receipt of such nppc:il. H c•n app c.,1 the dc­
llial .of the requc:;t for record ::; i:i i,1 whole ur ;n i,11 I. 1,phc:ld, 1l.c 
agency sh:dl notify the pcnwn mak i11rr :,uch request uf t he pro­
vi s ions for judicial 1'cvicw of that ddcrmin:ilion 111,tler JJ:Cra -

1<rn;1h (ti) of this sub:; cct ion. 
(B) 1n u11ust1al ci r curnsl :i nctis as spec ified in this :rnbp::ragra;ili, 

the t i me 1 i n1 it s prc!;crilJcd in ei lhc r c I :rn se ( i) 0!· cl,1 use (ii) of sub ­
para gra ph (A) 111:.y be cxlcndcd by wrilLen ,iOliCl! to the r,er:.;on 
making :,uch J' CfJUC!iL selling forth the rc;. sons for such c:d(;noiiun 
and the elate on ·which a clctcrniination is expected Lo be cit:i~.ntchccl. 
No suc h noLice shal l specify a dale that would result in ,rn exten­
sion fo r more th..-m ten working days. As used in this sutr,arJ.· 
graph, "unusual circ umstan ces" means, but only to the extent rea­
sonably necessary to th e prope r processing- of the parl icubr rcqucst-

(i) th e need to search · for and collect the reque sted records 
from field facilitie!; or othi:r esLal;lishrncnts that arc scpar:Ltc 
from the off ic e processin g the r equest ; 

(ii) the need to gearch for, collect, and appropriately cx:imine 
a voluminous amount of separate and distinct records which arc 
demanded .in a single request; or · 

(iii) the need for con sultdion, which shall be condu cted with 
all practicable speed, with another agen cy having a substantial 
interest in the determination of the request or among two or 
more components of the agency having substantial st1bject-mat­
tcr interest therein. 

(C) Any person making a re ques t t o any agency for records un ­
der f;J.ragraph (1), (2), or (3) of this subsection shall be deemed to 
have exhausted his admi nistrative r emedies with respect to such re ­
quest if the agency fails to comply with the applicable time limit 
provisions of this paragraph. If the Gov ernment can show excep­
tional circumstances exist and that the agency is exercisin g due dil­
igence in responding to the request, the court may retain jurisdic­
tion and allow the agency additional time to complete its review of 
the records. Upon any determination by an agency to comply with a 
request for records, the records shall be made promptly available to 
such person making such request. Any notification of denial of any 
re quest for records under this subsection shall set forth the names 
and titles or positions of each person re sponsible for the denial of 
such request. 

(b) This section docs not appl;/ to mr.tters that are-

(1) (A) specifically authorized under criteria established by 
an Executive order to be kept secret in the interes t c,f national 
defense or foreign policy ar,d (B) arc in fact p;:-or,erly classi:ied 
-::, ur1oua:1t tc tiuch E.:ccut.ivc r,rclc:r; 


