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Plaintiff is an histcALan-researching;the disappearance and
assumed death in 1956 of Jesus ¢ Galindez, a Basque ¢ Lle who
was then living in New York City and teaching at-Columbia Univer-~
sity. Galindez was also the United States delegate of the Basque
Government-in-exile, which was he&dquartered in Paris; he was an
FBI informant, giving information on Spanish exile activities in
New York City: and he was a public critic of the regime of Rafael

<
Trujillo, head of state of the Dominican Republic until 1961.1/

_l/ Before his disappearance, Galindez published several arti-
cles denouncing Trujillo in Latin American periodicals. His
Ph.D. issertation, in manuscript form at the time of his disap-
pearance and published several mont! later, was entitled, "The
Era of Trujillo."” Trujillo was assassinated in 1961 by Domini-

cans opposed to his regime.
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The disappearance of Galindez, who was last seen on a March eve-
ning after a student dropped him off at a Manhattan subway sta-
tion, was alleged by colleagues of Galindez and political commen-
tors to have been engineered by Trujillo and executed with the
ungitting aid of an American pilot, Gerald Murphy, whose body was
subsequently found in t! Dominican Republic.z/ |

The Galindez incident and its aftermath received extensive
publicity, highlighting as they did the controversial and ambiva-
lent relationship between the United States and the Trujillo

regime, which was opposed to the Soviet Union but at the same

time had a reputation for repression. A number of investigations = =

were carried out to determine what had happened to Galindez and
Murphy. TheADominicen Republic hired Morris Ernst, a prominent
New York City lawyer, to investigete the case and, it presumably
was hoped by his client, to establish that country's lack of
culpability.~ 3/ Meanwhile, the New Ybrk city Police Depertment,ﬂ
the Federal Bureau of Investigation, the Centrel Intelligence
Agency, and a federal grand jury in Weshington. D.C. investigated
the case in one wey or nothe:, a8 late as 1971, sometimes

jointly, sometimes independently. Despite all this effort, the

2/ Not all public attention was focused on Galindez's rol as

critic of Trujillo. In 1961 columnist Drew Pearson reported an
allegation that Galindez had been paid §1 million by the CIA to
operate an underground operation in Spain with the goal of over-
throwing FPrancisco Franco, chief of state of that country.

/ Tt Trujillo regime wa contended that Galindez's disappear-

ance was engineered by communists in order to damage the reputa-

tion of Trujillo.







defendants' motion for partial summary judgment on the issue of
the applicability of the exemptions they had invoked,éj ordering
the submission of limited in camera affidavits which would
explain in detail the agencies' various rationales for not

r ing all rel ant »>cument in t! lr files 7! The Court
singled out 89 documents that were to be addressed in the affida-
vits. -

Subsequently, finding that it could not fulfill its statu-
tory responsibility to conduct a A= novo reviewgf on the basis of
the limited in camera affidavits, the Court ordered the CIA and
FBI in November 1981 to subﬁit in camera affidavit pertaining to
ali of the records except only the 78 documents no longervcon-
tested by plaintiff and the one document in the (b)(l) category

on which the Court was able to rule on the basis of the limited

sensitivity attached to being a CIA source th: an FBI >urc ,
why it should be so.

6/ The exemptions involving thg CIA documents are (b)(1l), pro-
tecting classified information for national security or foreign

policy reasons; (b)(3), incorporating the statute which requires
the CIA director to protect against "“the unauthorized disclosure
of sources and methods"; and (b)(6), guarding against invasions

of privacy. The FBI invokes (b)(l) and (b)(7), protecting cer-

tain information gathered in the course of investigations.

7/ The motion 4id not address the separate question of the
adequacy of t! CIA's document search.

8/ 5 U.8.C. § 552(a)(4)(B) provides that

the court shall determine the matter de
novo . . . and the burden is on the agency to
sustain its action.






Category E, Collection 7 -- CIA operations and methods
Collection 8 -- CIA cover

Category F, Collection 9 -~ Privacy material

Category M, Collection 10 -- Miscellaneous
Collection 11

Collection 12 -- Liaison
Collection 13

Collection 14 -- Employee identities, internal
organization information

Despite the bulk of the submissions, the CIA's justifica-
tions for a number of the withholdings still suffer from a lack
of specificity that is common and not always inappropriate in

these “national security" FOIA cases. See, e.g., Ray v. Turner,

587 F.2d4 1187, 1211 (Wright, J., concurring) (there may be cases
where "affidavits sufficient to allow <2 ---- review would reveal
the very information that the agency claims is exempt"). Lack of
specificity is not inevitable in all respects, however, particu-
larly at this advanced stage in the litigatian when all of the
governments' submissions are in camera, as the most recent fil-
ings by the FBI demonstrate. T} FBI submitted two affidavits,
one by Peter Kellen «plaining t¥ (b)(1l) deletions, an one by
John Phillips explaining the (b)(7) withholdings. Both describe
with considerable precision the nexu§ between the material
deleted and the alleged harm that might flow from disclosure. To
t sur , tt FBI' { 3k wa or sint it n clair
exemptions for only 14 documents while the CIA claims them for
530. Yet there is not one CIA narrative that rivals in specific-

ity all of those of the FBI. Since CIA withholdings account for



the vast majority in the case, this Opinion is primarily devoted
to defendant CIA rather than to defendant FBI. Unless otherwise
specified, therefore, "the government" and "the agency" refer to
the CIA.

ot of tr CIA tions a1 ¢ | 1ded on t! bas! of {
(b)(1) national security exemption. Where adequate explanations
are provided or where the possibility of identifiable harm to the
national security is self-evident from in camera revi v, the
Court upholds the deletions. With respect to a number of dele-
tions, howevef, the C A's explanations lack the specificity
r juired under the Act and are not credible. This lack of speci-
ficity falls in the main into two categories: (1) paucity of
explanation why palpable harm to the nati&nal defense or foreign -
policy of the ﬁnited States is likely to occur if information
about a particular operation or relationship were releised, and
(2) lack of explanation 1 7 the deleted word; -~ gither alone or
in context -- actually communicate the ailegedly sensitive
information.

Some paucity in the first respect is not surprising since
the CIA cannot predict the future, and the 6nly question that can
legitimately be asked is "whether the predicted danger is a rea-
sonable expeétaﬁion.' Havrmerin v, CIA, 629 F.24 144, 149 (D.C.
Cir. 1980). Hov ver, with respect to the second inadequacy --
which surfaced when the Court, having resolved the first inquiry
in the CIA's favor, next inquired whether a given deletion

actually fell into the qualifying category -- little, if any,
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Privacy
The Court has previously ruled that the CIA properly invoked
exemption (b)(G)Eﬁ/ to withhold documents containing information
related to an individual's medical condition or sexual habits
because this information is "highly pe:r »>nal or intimate in

nature," Board of Trada y. Commodity Futur ; Trading Commission,

627 F.24 392, 398 (D.C. Cir. 1980), and because the individuals'
substantial privacy interests :re not outweighed by the public
interest in disclosure. Memorandum of November 16, 1981, at 8-
9"l§/ At the same time, the Court held that exemption (b){(6) hag
been invoked improperly to shield the "identity of persons
involved in the Galindez-Murphy affair, such as names contained
in Murphy's notes, the identities of persons who allegedly wit-
nessed Galindez's death, and the identities of associates of
other persons prominent in these events.” Id. at 9. Such infor-
mation; the Court found, was not personal in nature, concerned
the individuals' interaction with the CIA, and was subject to a

trong public interest in disclogure. 74, at 10ﬂl§/ ‘

14/ Exemption (b)(6) exempts any matters that are found in "per-
sonr L and medical files and similar files the disclosure of

1ich >uld constitute a clearly unwarranted invasion of personal
privacy.” 5 U.S..C § 552(b)(6).

15/ Deletions in fiv documents fell into this category: Nos.
135, 138, 195, 248, 396. -

16/ Deletions in eleven docur 1its fell into this category: Nos.
158, 162, 163, 212, 238, 375, 377, 385, 536, F13, F363.



In compliance with the Court's previous privacy rulings, the
~CIA submitted in this round one relatively slender volume con-
taining documents whose deletions are based on exemption (b)(6)
but which were not subject to tl .Court's previous in camera
reyiew.&zj Having reviewed the full text versions of the docu-
ments in this volume, the Cc¢c -t {f°1¢ that the "F" deletior in

7 documents 236 and S;i§ properly fall under exemption (b)(6)
because they involve medical and sexual details. The following
documents fall into the & cond category identified supra at p. 9,
and the 1 rial withheld on pr: acy ¢ bunds must therefore be

released: Nos. 146, 107, 197, 213, 240, 241, 242, 492, F359.18/

17/ Some deletions justified on the basis of (b)(6) were made in
document not collected in 1e ] ivacy volume t -ause the CIA
justifies other, more substantiatl deletions in those documents on
grounds other than privacy. The Court notes its rulings on those
"FP" deletions in the Appendix.

18/ The CIA has failed to provide the full text version of docu-~
ment 519. Because the agency therefore did not meet its burden
with respect to thi document, the withheld "F" material must 1
released. In addition, the Court stated in its prior Memorandum
that it could not make a determination 1 jarding delet or in
Nos. 386 and F366 because the affidavits were not sufficiently
detailed; and it stated that it would make its ¢ :cision on the
basis of the t! unexpurgated documents. However, these docu-
ments are not flagged by the CIA, and they have not been found by
the Court in any of the collections. The CIA has thus failed to
meet its burden with respect to these documents, and the withheld
matter in them must accordingly be released.

- 10 -



IIX

Relationships with Foreign Intelligence Services

The CIA has submitted three volumes of documents classi-
fiedlg/ as "secret" or "confidential" the deletions in which are
said by the CIA to be necessary to protect its relationships with
int Lligehce service ¢ foreign governments. (Collect s 1,
12, 13). The Court pfe?idusly ruled'that the CIA could pfopefiy
invoke exemption (b)(l)zg/ to protect its relationships with
foreign intelligence services to the extent that official disclo-

sure of such relation: ps would "inhibit its ability to deal

19/ Executive Order No. 12,065, which took effec on [ amber 1,
1978, governed classification of national security infc ition at
the time when the documents at issue in this case were reviewed
for declassification by CIA officials. Although the order was
superseded effective August 1, 1982 by Bxecutive Order NQ-'»V:

12,356, 50 U.5.C. note, it has been held that = e el

The Executive Order in effcct at the time of
classifying official acted states the rele-
vant criteria for purposes of determing
whether Exemption 1 properly was invoked.

<
Lesar v. United States Department of Justice, 636 F.2d 472, 480
(D.C. Cir. 1980). 1It should be noted that nothing stated in
afghar V. Department of State, supra,v7qz F.Zd at 1136, is to the

wontrary.

- X B PRI
- S

20/ Bxemption (b)(l) protoct from dicclocuro any matters that
are . @,_ T ‘

(A) -pecificaIIY-authorized under criteria
established by an Executive order to be kept
secret in the interest ¢ national defene or
foreign policy and (B) are in fact properly
classified pursuant to su¢ Executive order.

5 U.s.C. § 552(b)(1).



with these agencies in the future and therefore harm the national
security.%ZL/ Memorandum of November 16, 1981, at 7.

As set forth in the CIA's affidavit, to which the Court must
and do¢ accord substantial weight, there are several reasons for
exg-gting from tﬁe FOIA information that would officially confirm
cooperation between ttY CIA and foreign ingelligenc services.
First, there may be bilateral consequences: tb tﬁe extent tﬁat
the CIA is unpopular in the country whose intelligence service
worked in concert with the CIA, official confirmation of this
partnership might dis¢ e2dit that government with its public anQ»_'
place pressure on the foreign government to cease any current
cooperation with the CIA, or to take diplomatic or other

- ) ) ve I 22 tment  State, supra, 702

F.2d at 1134 (D.C. Cir. 1983); Phillippi v. CIA, 655 F.2d 1325,

1332-3§ (D.C. Cir. 1981). Second, there may be multilateral
'conbeégencesi t§ the extent that the pracise'natﬁre Of*thevédobi'
eration v 3 reviov ly kn 1 or unsuspected by other gove:n--'
ments, their public or private posture toward the formerly coop;
erating government might change,vpossibly with international-
‘repercussions. Cf. Gardels v. CIA, 689 F.2d 1100, 1104 (D.C.

o Ci:.31982)A(?fordigh-intelligence agencies [might] 'try to zero

- 21/ Under the criteria of Executive Order 12,065, information is
not to be classified "confidential® unless its disclosure “rea-
sonably could be ex; :ted to cause at least identifiabl damage
to the national security.” The “secret" classification is avail-
able only for information the disclosure of which reasonably
could be expected to cause "serious damage” to the national secu-
rity. Executive Order No. 12,065, 50 U.S.C. § 401 (1981 Supp.).

- 12 -



in and identify specifically what were the nature of [the] rela-
tionships or with whom the relationship were'").

The Court is satisfied, therefore, that as a category,
information exposing sensitive relationships with foreign intel-
ligence services, even if they occurred in the pastrzz/ is prop-
eriy classified purs: 1t to &t cri{ ria of Executiv Or¢ -
12,065 and properly witht Ld from plaintiff under exemption
(b)(1). The Court's responsibilities under FOl1 do not end here,
however. It must also be satiéfied that the deletions said by
t? CIA té be included in a.particular category "logically fall[]

within the claimed exemption." Lesar v. United States Department

of Justice, 636 F.2d 472, 281 (D.C. Cir. '1980). The Court has

22 Relationships with foreign intelligence services are to be
distinguished from past indivi i1l intelligence sources insofar
as the passage of time is concerned. When it is officially con-
firmed that a foreign government actively worked with the CIA,
the stigma which that country's citizens might attached to their
government is far greater than if it is merely confirmed that the
CIA had a relationship with an occasional individual in the
country. The government could properly plead ignorance of the
latter but certainly not of the former. Furthermore, although
the cooperation in question dates back over 25 years, the current
government is likely to suffer the effects of a current revela-
tion because it is the only available target. Compare section V
infra. In ruling on an exemption (b)(l) claim the Court is
required to conduct a de novo review to determine whet! r
unauthorized disclosure of the materials reasonably could be
expected to cause the requisite harm." Lesar v. United States
Department of Justice, supra, 636 F.2d at 481.

- 13 -



therefore reviewed the documents in conjunction with the Dube
affidavit with this standard in mind.23/

While the bulk of the deleted material in Collections 1, 12,
and 13 is.information that would "inhibit the [CIA's] ability to
deal wit [ »>reign inteiligence services] in tt futu: " (se
52251) and was on that basis ruled by the Court to ! exempt from
disclosure, some of it does not concern intelligence liaisons
between the United States and another government. Rather, it
simply concerns nonsensitive contacts between the CIA and foreign
or domestic officials, and the reporting of information about
third parties. o 7> B A N

For example, since Galindez had been the New York delegate
of the Paris-based Basque government-in-exile, representatives of
that body were understandably anxious upon his disappearance to
regain possession of the Basque government £fil : that had been
under Galindig'q control and were located in the  1ll Basque .
governmént office in Ngﬁ York Citﬁ which'had also served as
Galindez's residence. See, e.g., release ,portions of document
52. Yet because Galindez was a wmissing person wiéhin the juris-

diction of the New York police Department, there was considerable

investigative inte: st by that department in Galindez' personal

33/ The Court also examined whether any of the deleted informa-
tion had been publicly disclosed within the meaning of Afshar,
supr . Although plaintiff, in his affidaviis, correctly ldenti-
fies many CIA activities in this category, he cannot point to any
prior official disclosure of this information and thus his claim
of waiver due to prior disclosure must fail.

- 14 -










material would identify the past location by city and nation of
several CIA stations, confirm that { ere was a CIA presence in
these countries at the time of Galindez's disappearance and thus,
it is argued, harm the national security.

p Court p1 viously ! |ld ¢t} : the exemptior may not be
invoked to shield former CIA station locations.ORI The CIA has
since continued to press its claim, and the Court has analyzed
the issue once again and in more detail. Upon such examination,
it 'has decided to uphold the governn r 's claim with respect to
most of the station locations, an to deny it with respect to but
one of them.

First. It is generally accepted that the CIA need not
release material that would disclose the iocation of current CIA
installationsrzl/ but it has.apparently not previously been ,

- decided whether the agency may properly withhold information that
would reveal installations extant. in the past. vHowevér;‘it would
appear that such a revelation would suggest to most people tl :

. there continues to be a CIA station at the same location. On

26/ The Court has stated

[t)he CIA has presented no compelling argu-
ment that revelation of the bar fact that it
ha agents present in a particular country
twenty-five years ago would affect t1 secu-
rity of the United States today.

November 16, 1981, slip op. at 8.

27 See, e.g., Cw»=ch of Scientology v. Turner, 662 F.2d 785,
6 n.4 (D.C. cir. i980); Shaw v. Department of State, 559
~ F. Supp. 1053, 1066-67 (D. D.C. 1983).

- 17 -









In 1975 Congress weighed the public interest in disclosure
against the potential harm to national security with respect to
disclosure of a CIA presence in the Dominican Republic until
Trujillo's assassination. In fact, in the opening pages of its
report, the Select Committee to Study Governmental Operations
with respe : to Intelligence Activities stat 1 that
We believe that the public is entitled to
know what instrumentalities of their Govern-
ment have done. . . . We reject any conten-
tion that the facts di :-losed in this report
should be Kkept secret because they are embar-
rassing to the United States. Despit the
temporary injury to our national reputation,
the Committee believes that foreign peoples
will, upon sober reflection, respe¢ the
United States for keeping faith with its
democratic ideal. . . .

Re-ort at 2.

The CIA's implication that release of the words “Ciudaad
Trujillo® and "COS" in the documents sought by plaintiff would
cause more harm to the national se;urit! than the detailed reve-
lations made by the Senate concerning the CIA's role as liaison
between the United States and the dissidents who plotted
Trujillo' overthrc i simply net credihlo.’

For the reasons stated, the deletions with respeét to the

CIA station installations sustained with the excer ion of

Trujillo' Trule, > greater embarrassment either to the United
States or to the Dominican Republic would follow from confirming
that the presence encompassed several prior years as well.

- 20 =



references to the installation in Ciudad Trujillo through May

1691, the date of Trujillo's deathnil/

v
Sources

Four of the fourteen volumes of documents (Collections 3, 4,
5 and 6) ibmitted in camera by the government contain materials
which b ve been withheld in part or in full on tt justification
that the ipformation would reveal the i< 1tities of intelligence
sources.

As indicated supra, the Director of Central Intelligence is
statutorily “rgsponsible for protecting intelligence sources and
methods from unauthorized disclosure,® 50 U.S.C. §§ 403(4)(3),
403g, and this provision has been held to apply to FOIA under
exemption (b)(3). In addition, exemption (b)(1l) permits the
Qithholding of properly classified info;matian that’ “con-
cerns . . . intelligence . . . sources" the uhauthorized disclo-
sure of which "reasonably could be expected to cause at least
identifiable damage to the natiosal security.” See note 21
supra. |

A. It is appropriate at this juncture to immarize first
the case laﬁ fegarding the application of.thele exemptions. For

‘gl/ These deletions are marked by the letter code "B." Docu-
ments whose primary deletions fall into this category have been
aggregated into Collection 2. However, "B" deletions appear in
many documents in other volumes. The Court's ruling in this.
section of the Opinion applies to all "B" deletions, not only
those in Collection 2.
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these facts are merely evidence to be considered by the trial
court. Sims II, 709 F.2d8 at 98, 100-01u2§/

In ruling on an exemption 1 claim, the Court must conduct a
de novo review to determine "whether unauthorized disclosure of
thg materials reasonably could be expected to cause the requisite

harm." Lesar v. United States Department of Jne+ina, supra, 636

F.2d at 48l1. With respect to intelligence sources, the requisite
harm would not reasonably be likely, and the exemption claim must
fail, if "the scope of the term ‘intelligence source' [is] too

£ eping.” Id. at 482. For instance, the item could not include

"the ordinary citizen with ordinary contacts abroad.” 1Id..

T/ owt 1 apprc ch offer «cor i« > guié¢ w i
adjudictaciny au exemption claim under exemption 3, it is somewhat
less useful when the reason given for withholding information is
that disclosure of a source's identity would harm the national
security. Under Sims, a document reporting on a conversation
between a CIA agent and a source on a wholly_innocuous subject
would not be protected even if the source is a highly placed
official of a government hostile to the United States. Because

- of its innocuousness, the information presumably could have been
obtained from any number of individuals without a promise of
confidentiality; yet disclosure of the particular source is the
sort of disclosure exemption 1 properly prevents inasmuch as it
would be likely to end the source's usefulness to the CIA and
because whatever retribution befell this source might dissuade
others who learned of it from continuing to be, or becoming, U.S.
intelligence sources. Tesar v. United States Department of Jus-
tice, 636 F.2d 472, 48. D.C. cir. 1980,. 1In any event, as a
practical matter, the distinction between exemption 1 and exemp~
tion 3 does not significantly affect this case because nearly all
of the individuals claimed to be sources ceased to be useful to,
or used by, the CIA between 20 and 30 years ago. See infra.
Nevertheless, where a source does not satisfy the Sims defini-
tion, the Court has considered alternatively whether disclosure
of the mere fact that the CIA had the cooperation of the particu-
lar individual would harm the national security within the mean-
ing of exemption 1. See Afshar v. Department of State, supra,
702 F.2d at 1138 (exemption 3 may be invoked independently of
exemption 1).

- 23 -



B. At the request of the Court, the CIA has isolated 63
alleged sources it wishes to protect and has arranged the docu-
ments according to the source they purportedly identify.

First. Seven of the individuals are described by the CIA as
only potential or unwitting sources. Six of these people (iden-

an/

tified as D(5),28/ p(6),22/ p(11) D(13),3%/ p(19),49/ ang

D(20))i£/ never became sources, that is, they never knowingly

36/ This individual is described as "the possible target of a
CIA recruitment attempt” in the Dube affidavit. Dube affidavit
at 81.

37/ The Dube affidavit observes that the deleted paragraph would
Teveal that in 1965 this individual “was being considered as a
source of intelligence information."™ Dube affidavit at 82.

38/ The CIA information regarding this individual was withheld

In its entirety because it would reveal that a CIA officer "was

instructed to have social contact with [him] . . . [to] use this
contact as a means of evaluating [him] as a potential source of

intelligence information. Dube affidavit at 87.

39/ The document associated with D(13), withheld in its entire-
ty, is particularly inappropriate for protection under the intel-
ligence source exemption. It mentions a plan by the agency to
contact Galindez himself to obtain information about someone else
with regard to “"the potential operation use"” of the other per-
son. Dube affidavit at 89. There is no evidence that Galindez
was ever contacted pursuant to the plan, much less that he or the
other person ever became "intelligence sources.”

40/ According to the Dube affidavit,

The denied portions of this document contain
information which shows that the CIA was
evaluating [the individual] as a potential
source of intelligence information.

Dube affidavit at 95.

41 The information withheld is background information on some-
one "for the purpose of a possible recruitment approach." 7Dube
affidavit at 96.

- 24 -



provided information to the agency. The seventh (D(18)) is
described as "an unwitting CIA source," having given one piece of
information in 1957 to a CIA representative whom he mistook to be
a State Department employee. The documents relating to these
individuals are intra-agency memoranda discussing in or way or

' potential usefulness as

another, quit briefly, t1 individual
sources.

The rationale for protecting sourcés articulated in ®img --
to keep valuabl information flowing to the CIA that otherwise
would not be communicated to it -- has no applicability when
information was not consciously provided to the CIA in the first
place. Moreover, the government has provided no Lternative
rationale on which denial‘of the information to plaintiff could
be based. Thus, the documents relating to these seven individ-
uals may not be withheld on the basis of 50 U.8§.C. § 403(d)(3)
and 403g as incorporated in exemption (b)(3)7 ‘Por the same rea-
son, the revelation of the names of individuals who were poten-
tial CIA sources would not be reasonably likely to harm the

national security, within the megning of exemption (b)(1l), for

presumably everyone may be considered a potential source.iz/' The

- 42/ Actually, it is not clear from the affidavit whether the
agency even makes a separate claim that disclosure of the iden-
tity of these indiv " luals would harm the national security and
that the identities are therefore exempt under (b)(l). 1In any
event, no showing has been made, and it is certainly not self-
evident, that national security would be harmed by disclosure of
t! names of six individua] who passively found their way into
CIA files over 25 years ago as possible sources, or by the dis-
closure of the name of a seventh individual who delivered a rela-
tively innocuous bit of information to a person he thought was a
(Continued)
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deletions marked by a letter "D" must therefore be restored and
released to plaintiff in documents 108, 383, 165, 9, 458, 483,
and 420. Document 436 in group E(ll) (see Section VI infra) and
documents in groups M(20) and M(22) (se section IX infra) also
re. e to potentiz or unwitting séurces and must therefore also
be.released.

Second. With respect to the remaining redactions which are
based on source protection, the agency has followed a generally
uninformative course of laying out its case. While the Dube in
camera affidavit purports in a summary to provide grounds for the .
withholdings the CIA hﬁs made in the name of source protection,
the reasons given are so general and conclusory as to be prac-

tically worthless.ié/ To be sure, the affidavit also provides a

justification ostensibly tailored to each sourcerii/ but most of

the explanations are again distinctly unhelpful: when they are

Etate Department employ¢ but who, in facﬁ, w2 a CIA representa-
tive. .

43 Characteristic of 1e summ: r is its second sentence: "It
. 1s axiomatic that an intelligence organization must keep the
identities of its sources a secret in order to maintain an effec-
tive intelligence capability.” Affidavit at 19. The presumption
under FOIA is not, however, that any source the CIA wishes to
protect is legally protectible; "the burden.. . . lies with the
[CIA] to demonstrate that no segregable, nonexempt portions
remain withheld” from plaintiff. Paisl v. CIA, No. 82-1799
(D.D.C. July 22, 1983), slip op. at 28. -

44/ Even then, justifications are not provided for each docu-
ment -- and most of the source categories contain more than one
document -- despit the obligation of the government to present
all necessary information in a single, unified affidavit, see
Pounding Church of Scientology v. Be'', 603 F.2d4 945, 948-49
(D.C. Cir. 1979).
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The lack of specific justification is particularly trouble-
some since, as the Court elaborates upon infra, "[t]lhe 25-year
period which has elapsed since the events discusséd in these
documents makes the CIA's burden even heavier." Memorandum, Nov.
19, 1981, at 6 n.9. '

It is to be noted that the need to compensate for the gov-
ernment's lack of concrete explanation required the Court to read
and analyze every sentence in every document and to compare dele-
tions with the ful text versions. This was, of course, a time-
consuming chore which the Court had hoped would be avoided by
more complete CIA cooperation with the Court' last Memoran-

dum.47/

Third. Almost without exception what are sought to be pro-
duced are past sources, most of whom gave information over 25
years ago and have h;d no &ealings.with the CIA 'since. Much
substantive information =-- far more than mere names of sources
and cryptonymzdn, -- has also been withheld under this category

on the rationale that it might identify a sourceaig/

\J

%Z/ Interestingly, with respect to some deletions in the

source" category the CIA has provided the Court with information
distinctly more specific than that found in most of its source
annotations, indicating that it has the capacity to provide the
detail the Court has repeatedly requested.

4R/ Cryptonyn are code words us by t1 CIA in pl of son
pesBonal names and also to identify certain operations. See

section VII infra.
49/ Even information that was not provided by the source in

question, but which relates to the same subject matter as infor-
mation provided by the source, has been withheld on this basis.
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Most of the documents refer to contacts that took place in
the Dominican Republic between United States representatives

stationed in that country and civilians and government officials

who lived and worked thereuégf The affidavits indicate no knowl-

edge of these individuals' current whereabouts or even whether

they are alive or deadﬂil/ ws, an issue common to many of { e

withholdings is the effect of the passage of fime on the Sims
definition of "intelligence source" and on the propriety of the

. . . 59/
information's continued classification ?

&N/ Some American citizens who either lived in the Dominican
nepublic or were frequent travelers there also supplied bits of
information. What value and sensitivity all of these contact
had, they derived it from the political context in which they
occurred and the climate of fear inspired by the Trujillo

regin . Given Trujillo' reputation, people were concerned lest
it fall into the wrong hands that they were working against his
. interests, even when their activity consisted only of passing
along bits of local gossip such as who was seen where and what
Trujillo was rumored to have said at a party. The regime which
made these contacts sensitive was ousted in 1961, and the current
government, a stable one, has disavowed all ties with Trujillo's
politics, attitudes, and methods.

51/ Tt CIA simply asse: t 1t it may be presur 1 tit : tl
ndividual , if dead, have surviving relatives who could be the

targets of harm.

22/ As the Court of Appeals has noted, it is not surprising that
"inquiries into the applicability of [exemptions 1 and 3] may
tend to merge.” Phillippi v. CIA, supra, 546 F.2d4 at 1015-16
n.l4 (D.C. Cir. 1976).
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Obviously, if someone would not have qualified as an "intel-
ligence source" 20 or 25 years ago, he would not so qualify
now.ééj Yet it does not follow that, if someone would have so
qualified then -- that is, if the information imparted was the
ty that >uld not have bt 1 cor , 1 but for pledge of confi-
dentiality =- the information is still protected now. The éov-
ernment's contrary position on this issue -~ that the passage of
time makes no differenceéi/ -- has, indeed, been rejected by
those courts which have presided over FOIA cases involving
requests for documents as antiquated as the 2. See, e.g.,
Niamand y, FBT 532 F. Supp. 216 (S.D.N.Y. 1981), aff'd, 707 F.2d

75 (24 Cir. 1983); Time~ M-wspape~= o€ frea+ Britain v. CIA,

53/ It is difficult to determine whether 20 or 25 years ago, in
a different country and at a different time, the CIA could have
obtained discrete piece of information without having promised
confidentiality to the informant, and one piece of probative .
evidence -- whether the individual asked for or was promised
confidentiality -- is not available in many cases. It would .
obviously Llso 1 extremely time-consuming, if not impossible,
for the Court to engage in such an exercise with respect to over
sixty different individuals. For these reasons, among others, a
rule of general applicability isvnecessary in such a case.

54/ In not a single instance does the CIA concede that protec-
tion of a particular source is no longer warranted. In response
to plaintiff's various challenges of the need for continued pro- .
tection with respect to a particular individual or document, the"
CIA typically states,

This is an example of Plaintiff's continuous
assertion that any Cl source ¢ 25 years ago
would face no physical danger today. . . .
The CIA continues to believe that this source
must be protect | for the reasor outlined
[in the general summary] above.

Affidavit at 76.
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supra, 539 F. Supp. at 638; Dunaway v. Webster, 519 F. Supp. 1059

.'(N.D. Cal. 1981). To the extent that courts have protected the
| identities of third parties, they did so under the primary exemp-
tion for investigatory records ((b)(7)),§§/ and only after exam-
ining the nature of the information withheld, the ikelihood that
disclosure would embarrass third parties still aliverééj and the
public interest in disclosure-éZ/ It may finally be noted with
vregard to:thj issue that Executive Order 12,065, which contains

a presumption that revelation of a currer+ or recent source

55/ _..is exemption protects investigatory records the production
of which, inter alia, would “constitute an unwarranted invasion
of personal privacy® or "disclose the identity of a confidential
“source.”™ The CIA initially invoked exemption (b)(7) in this case
but has since abandoned its reliance on that’ provision. The FBI,
however, still relies on exemption (b)(7) for its treatment of 11
documents. See section VIII infra.

56/ oOperating under exemption (b)(7), the courts have found that
a person's privacy interest diminished, if it 4id not cease, upon
death, and the Dunaway court took judicial notic of an individ-
ual's death in deciding whether to uphold the FBI's temption
claim. 519 P. Supp. at 1078 n.17. : _

EZ/ Both the Dunaway and Péa=~nd cases involved requests for
documents generated during wie 1950's in the context of investi-
gations into allegedly subversive conduct by American citizens.
Both courts determined that the information in the documents
about third parties who had been investigatc ; targets was unsub-

rantiat 1, highly personal, and still embarrassing 30 years
later, and that confirmation that other individuals had ai 2:d the
FBI would be embarrassing for these individuals. Moreover, the
public interest in the identities of these individuals was not
great, the courts found, because these identities themselves did
not add anything significantly instructive to an understanding of
the FBI's conduct during the McCarthy era.
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causes damage to the national security, includes a contrary pre-

sumption with respect to records of the vintage involved in this

case: that documents are to 1 declassified after 20 years.se/

For the reasons stated, the Court rejects the general pre-
sumption argued for by the CIA -- that revelation ofnggz.individ-
val with whom it spoke to regarding the Galindez matter, no mat-
ter how long ago, would be likely to cause identifiable damage to
the national defense or U.S. foreign policy.

The question to be asked, tt refore, and which the Court has
considered, is whether any particular "source"” would be likely to
f-:e retribution or embarrassment today such that he would have
withheld the information had he known or suspected that the con-

fidentiality promised him -- if in fact it was promised =-- mi ~

58/ See Executive Order 12065, § 1-402:

<
Only officials with Top Secret classification
authority and agency heads . . . may classify
information for more than six years from the
date of the original classification. This
authority shall be used sparingly. In such
cases, a declassification date or event, or a
date for review shall be set. This date or
event shall be as early as national security -
permits and shall be no more than twenty
years after original classification, except
that for foreign government information the
date or event may be up to thirty yvears after
original classification.

50 U.S.C. § 401 (1981 supp.)
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expire after 25 years.égj Only where the answer is in the affir-

mative could disclosure be presumed to deter existing and poten-
tial sources from cooperating with the agency -- the main
“national securiﬁy“ reason being advanced,EQ/

There certainly are some sources who would still suffer
embarrassment were their cooperat;on with the CIA 25 years ago to
be revealed, and_it‘would presumably follow that sources in like
situations today might genuinely be deterred from cooperating if
they thought they could Eount on confidentiality of only limited
duration. For that reason, the Court gave the agency ample
opportuniﬁy to point out such cases through three separate rounds’
of briefing in this case. More, in its own'painstaking review of
the documents, the Court has evaluated each source, Snd it has
upheld nondisclosure where there appeared to be any question that

the individual, if he or she is still alive, might be embarrassed

L 4

<

22/ Plaintiff, handicapped due to the in camera nature of many
of the filings, has nevertheless attempted to '"demonstrate the
excessiveness of the CIA deletions®™ through affidavits based on
his own research, attempting to show that “[t]he passage of time
and the political changes occurring since the Galindez case have
greatly diluted the connection between Galindez-related events
and current CIA activities."” Plaintiff' Memorandum filed March
11’ 1982' at 3-40

60 Except in a few instances involving individuals with alleged
ties to organized crime figures, any claim that the sources would
face physical peril today cannot be taken seriously due to the
passage of time, the long dormancy of the controversy, and the
deaths of Trujillo and Arturo Espaillat, his former police chief.
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or harmed by revelation.él/ In this effort, the Court has in the

main followed the rationale of Executive Order 12,065, in that it
has presumed that an individual who impartéd information to the
CIA over 20 years ago is not a source whose revelation would
damage national security today. That presumption has not been
regarde conclusive, but i1 effect has been to place { 2 burden
of providing contrary reasons on the CIA. This is neitﬁef unfair
nor illogical, for the CIA is in possession of the documents, has
superior iéformation, and has knowledge of what is cont Lned in
the in camera filings.ﬂ/

C. .On the basis of these tésts, the Court upholds the with-
holding of source names and other identifying information in a
number of instances,féf particularly where the individual held a

position in a foreign government other than the Dominican

<

61/ Many of the sources in this case, far from being embarrassed
by revelation, might well be thought to be popular, particularly
in the Dominican Republic, for having helped, no matter how
slightly, to work against a dictator now unpopular and scorned.

62/ If the burden were placed on the plaintiff, he would have no
r ar of rser overcoming a government claim of this kind. This
is not what the FOIA contemplate .

63/ 1In all cases the CIA may continue to withhold the one-word
cryptonyms that are used in place of source names. There is
little value to plaintiff in these code words, and t} CIA has a
strong interest in keeping such internal organizational data
secret. See section VII infra.
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Republic, and may still be in public service in that country64/
such that he might suffer embarrassment and this embarrassment
might deter others in like circumstances from cooperating with
the CIA. In a number of other cases, however, the Court i
ordering revelation of the sources' identities and therefore of
information which the CIA has withheld on the ground that it
might identify the sources.Eé/

-De The Court finally notes that the public interest in
airir the details of the Galindez matter is still considerable,
and that this is not a case where the CIA was performing espio-
nage or planning operationsAcontrary to the interests of other
countries, the revelation of which could be expected to invite
hostile reaction from the governments of peoples of these coun-
tries. On the contrary, the CIA's conduct, at least in gathering
information in the Dominican Republic, was in the nature of an
investigation into the disappearance of one American citizen and
'the death of another. But for the alleged involvement of |
Trujillo's forces and Galindez's ties to the Basque government,

the CIA might not have been invq}véd at all. Furthermore, the

64/ The CIA has in no instance confirmed that a diplomat who was
active at the time these documents were generated is still in
public service or even that he is still alive. Instead, the
agency has simply stated that it does not have the resources to
undertako ich an investigation. ,

52/ ~In the instances 1ere revelation of information is being
required, the sources are dead; the Court has been able to con-
clude that the individual would not have been a Sims source at
the time; or the information is so innocuous or outdated that its
disclosure poses no danger of harm or embarrassment to the indi-
vidual, if he or she is still alive.
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government with the most reason to react angrily to the disclo-
sures -- the Trujillo government -~ is now a relic of some 22

years.

The specific rulings of the Court in regard to sources are

contained in the Appendix to this Opinion.

VI

T~wrestigations, =2thods, Cover

Collection 7 contains documents which the CIA claims to have
edited in order to prevent revelation of specific CIA operations
in »>reign countries and methods the agency used then nd in some
cases continues to use now. Collgction 8 includes documents that
have been "sanitized" to protect the various covers of CIA

" . or th 1. tions { Cl invc 28
(b)(1), since most of the material in these documents was classi-
£i 1 pursuant to Executive Order 12,065, and ctemption (b)(3),
incorporating the statutory responsibility of the CIA Director to
protect "intelligence methods.™ 50 U.S.C. §§ 403(d)(3), 403g aet

The agency has followed thevsame course in justifying the
deletions in Collection 7 as it followed with regard to intelli-

gence sources. There is a general summary containing abstract

reasons for protecting information about operations, methods, and

66/ Some material has been withheld on privacy grouné¢ . and
these (b)(6) withholdings are discussed in section II supra. 1In
addition, the "A" and "B" deletions are subject to the Court's
rulings elsewhere in this Opinion (see sections IV supra and VII
infra).



cover. There are also specific explanations for individual
groupings of documents which relate to a common theme; e.g., a
particular operation in a foreign country, a particular CIA
intelligence capability, or a particular individual who assisted
tt jency in a1 1 compreher v fashion than tt intelliger
sources discussed ~'~+-=

As a rule, these explanations are more detailed and persua-
sive than those which accompanied the intelligence source docu-
ments. Some of the information, in a 31ition, pertains to intel-
ligence operations of a more recent vintage than the late 1950's
and early 1960's. Accordingly, the Court upholds these dele-
tions,‘7/ including several of a higﬁly sensitive charactér.

However, the Court's in camera review indicates that in some

4

cases in this category the CIA has withheld information so basic

67/ Courts have been careful tovguard against disclosure of CIA
methods because of the harm to the agency that would result from
"neutralizing” the usefulness of such methods and cover in the
future. The CIA avers that many of the methods reflected in

these documents are still employed today, and the Court must give

substantial deference to the CIA in this regard. As for opera-
tions, the level of detail involved makes this category different
from mere confirmation of a former CIA presence in a foreign
country. Documents which reveal what the CIA was able to do in
particular countries, and did in fact do, are akin to records
which reflect active cooperation between the CIA and foreign
intelligence services (see section III supra) and are more likely
to prompt a current reaction from the foreign governments involv-
ed than are documents that reveal merely the identity of an indi-
vidual past source. See, e.g., Halkin v. Helms, supra, 690 F.24
at 994.
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and innocent that its release could not harm the national secu-

rity or betray a CIA methodnééf The FOIA exemptions, which are

meant to be construed narrowly (Vaughn v. Rosen, 484 F.2d4 820,

823 (D.C. Cir. 1973)) do not protect against disclosure that CIA
agents sometimes talk to individuals they believe may have useful
information. Moreover, in some instances, a weak claim is
asserted with respect to particularly noteworthy information =--
su¢ as the suggestion that Galindez may not have perished at all
but may.have fle to anotlF : country. There, the data i clearl
not reasonably likely to cause harm to the national defense
tod;y, and it may that the CIA i acting more out ¢_ a ¢ 3ire
to prevent a politically unpalatable reaction than out of a

legitimate judgment that secrecy is requi :. Similarly, the CIA

of a house in Europe to determine the comings and goings of its
occupants. | )b, § E(9)). There is no alle;;tion that 27 years
later this hodse is still under surveillance, and it cannot seri-
ously be argued that confirmation of the fact that the CIA some-
times watches houses would he liKely to c;use identifiable damagé

to the national security. Accord Dunaway v. Webster, supra, 519

F. Supp. at 1070 (N.D. Cal. 1981) (no protection for "methods of

68/ Pc inst 1ice, tt CIA justific the withholdir_ of an entire
document # 119, § E(6)) on the basis that it would reveal "CIA's
operational capabilities in . . . two countries.” Affidavit at
162. Upon inspection, one learns that the "operational capabil-
ity" is the fact that the CIA wa considering interviewing an
unnamed taxidriver in a Latin American country about a claim he
had made to a diplomat in late 1956 that a man resembling
Galindez had been his passenger.
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investigation which would . . . leap to the mind of the simplest-
minded intelligence agency"”). The same is true of these "meth-
ods": having contacts with foreign journalists (124, § E(6)),
and viewing airplane passenger lists (F192, F194 § E(10)).
. Accordingly, the Court finds that the CIA has not carried its
burden with respect to these and certain other deletions made in
this category. A list of the Court's rulings in this regard is
found in the Appendix. - 7

The Court upholds all of th deletions made in the documents
in Collection 8m§2/ These deletions are minor and appear to the
Court to be specifically tailor 1 to protect solely the cover of
CIA officials and informants. To disclose this material would -
not only lead.to‘identification of former CIA officials but it

any > £ (1 co

tions today.

VII

Employee Names, Internal Organization Data

The Court previously held that "security markings, file
numbers and names of employees"” could properly be withheld under
exemption (b)(3) as "fit[ting] squarely within the protection of
50 U.S.C. §v403g as information éoncerning the CIA's ‘'internal
structur .'*" Memorandum of November 16, 1981, at 7. The CIA haQ

aggrec :ted in Collection 14 documents whose deletior fall solely

69/ These documents are: 348, F4, F120, F148, F149, F163, F167,
F307, F209, F210, F211, F217, F224, F228, F368, F371.
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VIII

Investigatory Records

The FBI has invoked exemption (b)(7)(C) and (b)(7)(D) to
withhold FBI-generated material found in ten CIA documents. See
note 5 -»~-a. 1 2se exemptions alll : ac icy to withhold:

investigatory records compiled for law
enforcement purposes, but ony to t e extent
that the production of such records

would . . . (C) constitute an unwarranted
invasion of personal privacy, (D) disclose
the identity of a confidential source and, in
the case of a record compiled by a criminal
law enforcement authority in the course of a
criminal investigation, or by an agency con-
ducting a lawful national security intelli-
gence investigation, confidential information
furnished only by the confidential

SOUrce o+ « o .

Deletions in three documents are defended on the basis that
they would unjustifiedly invade the privacy of third persons
mentioned in the documents. The Court upholds the FBI's deletion
of the name of the individual referred to in’ document 6 (Collec-
tion 1) as "“iden B." The FBI cleared for release the information
provided by this individual, recorded in document 7 (Collection
1), bhut it correctly points out that since the individual is cast
as a possible liar and traitor to the Basque cause disclosure of
his identity might cause him embarrassment and ridicule out of
proportion to the value to plaintiff of obtaining his name~13/

The FBI has not, however, carried its burden with respect to

the individual named on page 2 of document 311 (Collection 12).

72/ The individual was only remotely related to the investiga-
tion into Galindez's disappearance.
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The individual is not described, either favorably or unfavorably;
it is merely reported in one sentence that his name appeared in
an FBI report. The bare fact that an individual's name appears
in an FBI repért in a case as wide-ranging as the Galindez inves-
tigation is not sufficiently injurious of his privacy to overcome
FOIA' presumption in favor of disclosure. The name must be
released.

The final (b)(7)(C) deletion is 1li awise unfounded. 1In
document F189 (Collection 10), devoted to Stanley Ross, then New
York publisher of El "i=~i~ <the FBI has withheld four paragraphs
on the rétionale that they concérn specific events that occurred
some 13 years prior to Ross's prominence in the Galindez investi-
gation. The problem with this stance is that the FBI cleared for
release in the same document a paragraph containing a far more
opprobrious item than any of the information contained in the -
deleted paragraphs.zzj Given the promihence'of Ross in the
~ investigation and the extent of the disclosures already made

regarding him by both the FBI and CIA, the FBI's rationale is not

credible and the material must b& r Leasedmlif

73/ The CIA claimed a (b)(6) privacy exemption for this | r -
raph, which the Court denies in Section II supra.

74/It should be noted that none of the material about Ross indi-
<ates that he was cooperating with the FBI such that information
about him should be protected "in order to assure the future
cooperation of such third persons willing to honestly relate
pertinent facts bearing upon a particular investigation." Varona
Pacheco v. FBI, supra, 456 F. Supp. at 1030.
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The FBI invokes exemption (b)(7)(D) to protect the names of
three individuals who were interviewed by the agency, one for a
purpose that is not clear from the relevant document (311),
another to ascertain information about an individual being inves-
tigated 37, p. 2) and the third »>r { e purpose ¢ eliciting
details about Murphy's activities before he disappeared (232,
233, 238, 251, 254, 267) (Collection M). The information pro-
vided by the first two individuals was released, as was most of
the information provided by the third_(information which would
reveal the latter's identity was withheld). Although the Court
might disagree with the agency's decisions, the in camera affi-
davit is so detailed wi?h respect to the deletions, notin§ tﬁe
. request for confidentiality by the third individual and the
implied confidentiality accorded the other individuals, and the
FBI has so clearly segregated all material with the agency
regarded as nonconfidentihi, that the Court Gphold the_deletions.
based largely on the agéncy'a evident good faith.zz/ |

The'fihal de;etion,lon page three of documents 497, is also
upheld since it is apparent thatvrelease of the deleted informa-
tion could chill cooperation with the FBI by a defined segment of

American society.

75/ The deletions in documents 238, 251, 254, and 267 are upheld
Tndependently on grounds advanced by the CIA. See section IX
infra.
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IX

Miscellaneous

The CIA has submitted two collections marked "miscella-
neous." (Collections 9 and 10). These collections include 24
groups of documents the deletions in which are justified primar-
ily on national security grounds, but which the CIA, for reasons
that are not altogether clear, éhose not to include in the other
compilations. The Dube affidavit does not attempt to explain why
the documents could not e categorized; its one-paragraph gen-
eral refgrence to the miscellaneous collections states simply
that “[t]he rationale for the withholding of information from
each of these documents is set forth in the. comment for each of
the groups. . . ." Dube Affidavit at . , The documents are not
different in kind fr« the recoré¢ included i tt other collec-
tiona, and the reasons given for non-disclosure are identical to’
those given elsewhere: the need to avoid con;irming past liaisons
with foreign intelligence services, to avoid exposure of confi-
dential sources, former CIA employees, and former CIA stations,
and to protect the privacy of individual mentioned in the rec-
ords. These documents may have been separately bound because no
one reason for non-disclosure w&s dominant.

Whatever the rationale, the Court has reviewed the “miscel-
laneot ' document in conjunction with the 24 group comments in

the same manner that it ha deglt with the other collectior and
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in so doing has concluded that the CIA, leaving aside the dele-
tions defended on privacy grounds, which are dealt with in Sec-
tion II supra, has carried its burden with respect to the treat-
ment accorded to a number of the documents, and all of them may
be .thhe i."l Hc :ver, it has fai > ¢ rr its urden wit
respect to deletions justified on the basis that the deleted
matter would confirm that the CIA conducted intelligenc opera-
tions in the Dominican Republic in tt late 1950's sinc this
fact has been disclosed by Congress and is publicly known within

the meaning of Afshar v. Depar+mant ~Ff G+atba, gupra. See Section

.IV supra. Accordingly, information withheld on this rationale in
several documents must be restored,ZZ/ In addition, in several
documents the CIA improper}y withheld biographical and descrip-
tive information about individuals who figured in the Galindez

investigation on the basis that the information was obtained from

-

1%/ F101 (M(1)); F186 (M(2)); F189, S- ) (M(6)): F212 (M(7)):
F13 (M(8)); P116 (M(9)): 82 M(13)); 153, 155, 238, 251, 254, 265,
267 (M( 5)): 11 ( (17); -_.€&. (M(18)); 1 7, 173, P38 (M(19)):
515, F216, S-42, S-46 (M(20)); 384, 442, 449, 450, 459, 460, 472,
475, 477, 496, 501, 502, 504, 505, F105, Fl10, Fl13, Fll4,
M(21)); 331, 387, P340 (M(23)); 185 (M(24)); s-27, s-28, s=-30
(M(25)).

77/ 132, 164 (M(4)): 115 (M(12)): 263 (M(16)); F227 (M(21)).
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foreign intelligence services even when the deleted matter would
not reveal this factulgf

The CIA also incorrectly used the confidential source exemp-
tion to shield the name of a potential source and other informa-
tion in document F233 (M(20)):; to protect the name of an individ-
ual who willingly gav information regarding Gerald Murphy to a
U.S. official as reflected in a series of documents in group
M(22) (F27, F79, F80, F83, F84, F372, F373, S-12, S-36), and to
¢ lete information in document Fl116 (M(1l)) about a rumor which
the document in (cates was known to several Dominican "army
officers;" See generally Section V supra. The CIA finally
improperly withheld matter in paragraphs 7 (d-1) through 7 (d-4)
in document 48 (M(3)) since these paragraphs merely describe and
quote from a published article in a Latin American periodical;
improperly withheld portions of document 467 (M(14)) that at best
ellude to a "methodl ] of investigation which would . . . leap to
- the mind of the simplest-ﬁinded intelligence agency" (Dunaway v.

Webster, supra, 519 F. Supp. at 1070); and improperly invoked

exemption (b)(5), intended to pretect intra-agency deliberations
and advisory communications, to withhold several paragraphs of

document S-13 (M(26)).

78/ 48 (M(3)): F33 (M(5)); 42 (M(10)). The situation ! differ-
ent with respect to document 326 (M(25)). The FBI's in camera
affidavit of Peter Kelley asserts in considerable detall how the
information deleted from %2, sentence 2 to the end of ¥3 pursuant
to exemption (b)(1l) "could provide the missing clue or one of the
clues needed by a hostile analyst to identify the source."”

Kelley affidavit at 10. The deletions in document 326 are
accordingly upheld. :
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X

Adequacy of CIA's Sea~~h

Plaintiff's complaint includeé a claim that the CIAZE/ has
t : erfor :4 an adequate search for documents -- specifically
that it employed an overly narrow definition of the Galindez case
'in searching its files.B%/ The CIA has moved for summary judg-
ment on this issu«g1/ contending that it conducted a “reasonable"
search even if some documents responsive to plaintiff's request
were not uncovered thereby. Plaintiff opposes summary judgment,
maintainihg that a material question of fact exists as to the
adequacy of the definition employed by the CIA, a claim he sup-
ports by mentioning séecific events and people which, according
to his independent reaearch,_logically should appear in documents

released to him but which have not 80 appeared.sz/

79/ Plaintiff does not challenge the adeéuacy of the FBI's
search for documents. v

80 Plaintiff does not dispute that the CIA searched the logical
files: the file on the Galindez case, the personal files on
Galindez and Murphy, and the files on 20 other persons plaintiff
initially identified as having figured in the Galindez affair.
See Plaintiff's Memorandum in Reaponse to Court Order Dated
November 16, 1981, at 4 n.*.

n1/ Plaintiff has not moved fc st ! r juc _1ent on this que:

vion but agrees that "[tJhe issue [is] ripe for entry of judgment
by the Court,” id. at 1, because of a prior order by the court
preventing further discovery in the case.

82/ Some of the events are the search of Galindez's apartment
and Galindez's affiliation with the Basque government-in-exile.
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Both sides are rhetorically rather vehement. Plaintiff asks
the Court to order the CIA to reinspect the 23 files it has
already searched, using a broader definition that would encompass
documents containing references to these absent events and
peopl . The CIA complair of “[pllaintiff's e 1luti ary, 1sh-
rooming request over tl! last six yea:i ," and describes plain-
tiff's posifion as resting on "bare suspicions that certain docu-
ment have been overlooked.” Motion for summary judgment at 3.

The burden is on the CIA to “show beyond material
doubt . . . that it has conducted a search reasonably calculated
to uncover all relevant documents” by "document[ing] . . . that

it [has] taken all reasonable steps to find materials responsive

to [plaintiff's] request."” Weisburg v. CIA, 705 F.2d 1344, 1351
(D.C. Cir. 1983). Oﬁe way for plaintiff to cast doubt on the
agency's claim of adequacy is torproduce "evidence that relevant
records have not been released,” id., which plaintiff has
attempteé to do, as noted above. Althﬁug the CIA declined to
meet this factual assertion head on, the Court, having carefully
reviewed each and every document‘ is able to state with consic r-
able confidence that the documents themselves refute plaintiff's
assertion.

The dbcuments identified as a result of the CIA's search do
contain references to the particular events and people specif-
ically mentioned by plaintiff. These references failed to reach

plaintiff not because they are containe in documents that were
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never removed from the files, but on account of the deletions
made by the CIA once records were identified.
Since there is no other factua dispute over the ade-

quacy of the search properly before the Court,gé/ the

.22/ In ruling on the adequacy of the CIA's search, the Court is
not considering the CIA's respont: to plaintiff's supplemental
FOIA request which provided the CIA with a list of 84 additional
persons whose files might contain documents related to the
Galindez case. Plaintiff first furnished the CIA with this list
in April 1978, nearly 3-1/2 years after he made his initial
requests of the FBI and CIA. At the urging of the Court, the CIA
and FBI agreed to proces these later requests ahead of other
FOIA requests filed after plaintiff's first request but before
his supplemental request, although the government disputed that
the supplemental request was properly part of the instant law-
suit. Upon the government's representation that it would begin
processing, the Court agreed to dismiss the complaint insofar as
it might be read to include the supplemental request. Order
dated July 19, 1979. The dismissal was conditioned, however, on
o " i 1 [ an explanation by the defen” ats within 20 days
on the basis tor their claim that the data already furnished by
plaintiff was insufficient for further processing. Rather than
offer an explanation, the government reported that it would pro-
cess the requests with the information already provided after
all. Thereafter the Court never formally entered an order of
partial dismissal, but both parties treated the supplemental
request as though it had been dismissed. See plaintiff’'s motion
for reconsideration, denied in an order dated February 1, 1980.

According to plaintiff, as of March 11, 1982, he had
received only 36 documents which,the CIA claimed were responsive
to 73 of the 84 later requests, and he had not received any docu-
ments in response to the remaining 11 although the CIA in a memo-
randum dated December 28, 1981 coumitted itself to completing
processing of the last 11 by January 6, 1982. 1In addition, as of
April 9, 1982, of the 154 referrals from the FBI to the CIA per-
taining to the 84 individuals, the CIA had not addressed 16,
claimed 75 were outside the scope of plaintiff' request, and had
made deletions in most of the others. The government in this
case apparently has chosen to operate differently : the gov-
ernment agency involved in Weisberg v. Department of Justice,
supra, 705 F.2d at 1354 n.12, about whom the Court of Appeals
stated: - :

[IJt does little good for the government to
note that a document falls outside of the
(Continued)
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Court will grant the CIA's motion for summary judgment on this

claim.

X
C~nclusion

By a separate Order the Court grants plaintiff's motion for
summary judgment with respect to material that the CIA and FBI
have improperly withheld (as set forth in this Opinion and in the
Apper ix) and it grants defendants' motion for sumr ry ju jment
with respect to materi | which.properly falls within exemptions
to the Fr 2:dom of Information Act as well 2 on the claim regard-

ing the adequacy of the CIA's search for documents.

VL Zl :

Harold H. Greene
United States District Judge

Dated:s November 10, 1983

<
original request if [plaintiff] can imply
initiate another request and thereby force it
to search for the new document. It appears
that the government generally thought it best
simply to search for anything [plaintiff]
requested along the way in order to end the
matter once and for all.

In its opinion ¢ Nov nber 1 ., 1981 tt Cot expr 3sed its di -
pleasure at the snail's pace with which the the processing of the
supplemental 84 request was proceeding, and it may be expected
that the process has been completed since the Court was last
informed by the parties of the case's status. In any event, it
appears that, on the basis of the chronology recited above, the
matter is closed insofar as this lawsuit is concerned.
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APPENDIX

Section II

Doc. # Page(s) (¥, line)
A-1 479: properly withheld; information of the sort
found in personnel files
A-1 123: properly withheld; sexual information
D(14) 435: improperly withheld; public interest
outweighs private interest
D(29) 98: improperly withheld; public interest
outweighs private interest
D(58) 131: properly withheld:; medical information
D(62) 97: statement pertaining to individual's mother

properly withheld; remaining "F" material
improperly withheld because public interest
outweighs private interest

E(5) 497: 2, | improperly withheld; public interest
outweighs private interest

2, 95 impropérly.withheld: public interest
outweighs private interest

E(8) 415: 91 properly withheld; sexual information

94, lines 1-5 improperly withheld; public
interest outweighs private interest

<€ .
4, lines 5-7: properly withheld:; sexual
information

426: 2, %5 improperly withheld:; public interest
outweighs private interest

E(11) 436: 3, 91 improperly withheld; public interest
outv [(ghs private interest

E(15) F197: 1, 92 improperly withheld; public interest
outweighs private interest

E(17) 373: 1, 9A improperly withheld; public interest
outweighs private interest
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M(5)

M(6)

M(7)

M(8)

M(19)

374:

F33:

F189:

F212:

13:

173+

2, ¥2 last three words of second sentence
properly withheld as medical information

2, 93 improperly withheld: public interest
outweighs private interest

3, ¥12B properly withheld; personnel
info: 1tic

3, 912D properly withheld; private
information outweighs public interest

1, improperly withheld:; not "intimate" and
public inte: it outweighs private interest

2, 4, 9, improperly withheld: not "intimate"”
and public interest outweighs private
interest

1, 2, though medical information in part,
improperly withheld since CIA released same
information in preceding paragraph and
public interest outweighs private interest

1. 1 ro :ly .6  not "ii !

_public interest outweighs private interest

1, 3, 4, "intimate"; private interest
out 2ighs public interest

Section III

A. Judgment is granted for the government with respect to
the following redactions:84/

Collecticn 1:
2
8
12
69
70

all

1 (92, 2nd sent.)

1 (¥s 1, 5), 2 (%6, 24 sent.)
all

all

84/ These are instances in which the treatment given the docu-
ments by the CIA is being upheld in all respects.
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113 1 (92, lines 3-8; %3, lines 1-2; 94 lines 2-
3), 2 (lines 1-8)

114 all
177 all
182 1 (1, lines 3- )
260 all
262 - all - - -
266 1 (¥2, lines 2-3)
295 all
298 all
299 al
300 - all
301 all
302 ° all
303 all
304 all i
305 all
307 1, 2(%1 all; €2 1lines 1, 3, 5, 6; %2, lines
1-5)
A
308 all
309  all
314 1 (¥3 all; ¥3b all; ¥3c all), (%4, lines 3-
- 10) '
315 1l (¥2, lines 1-15, 16-20; %3 all), 2 (%3

con't all; lines 3-8; %4, lines 1-2, 5-22,
24-25, 25-29, €5), 3 (%6 all: 97, lines 3-
11; 98, lines 1-2)

336 all

337 all
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338

377

380
F200
F297
F312
F313
F320

all but 91,

2

(9f, lines 1-2; %3,

(last 17 words)

1 (%1, line 7)

1,

1 (%1, lines 8-14; %2,
2 (1, lines 1-14)

1 (92, lines 9-13)

2

lines)

1

2
1
1

lines 1-4

lines 1-8,

10-12), 3

(Y1, 92 all: 93 all except lines 2-3)

lines 2-5, 6-7)

(second half of page except for £op six

(€3, lines 1-6)
(¥1, lines 1-13)

14)

(T2, all but lines 1-3)

all

all

Collections 12 and 13:

24, 32,

122,
311,
394,
422,
464,
F2s8,
F250,

184, 186,
339, 351,
395, 396,
423, 432,
466, 488,
F30, F42,

33, 35, 36, 41, 44, 46, 47, 50,

206, 225, 237, 243, 248,
356, 368y 369, 379, 390,
397, 398, 401, 402, 405,
438, 443, 446, 447, 451,
490, 499, 500, 503, F10,
Fl168, F226,
FP251, F252, F253, F254, F261, F262, F271, F276,
F318, F319, P328, F358 _

F49, Flll1, F121,

55,

256,
391,
406,
452,
Fl1,

e )2,

272'
392,
407,
454,
F19,
F248,

273,
393,
414,
456,
F21,
F249,

B. With regard to the following documents summary judgment
is granted in part to plaintiff and in

these documents,

rt to ¢

‘endant CIA. In

the CIA has met its burden with respect to some

deletions, which might expose a link between the United States
and a foreign intelligence service, but a number of the deletions

- 54 =~



are overinclusive, meaning that non-sensitive, segregable por-
tions still exist. The Court orders the CIA to release the seg-
regable portions as follows:85/

3 cover letter; questions on pages 1-6 and any
answers that will not reveal identity of
individual responding

4 1 (.1, first 7 words; %2, all except the three
names; ¥3, all except the three (different)
names)

5 1 (¥1, first three sentences (report »jout FBT

activity which FBI has cleared for release); 2
all except last sentence and parenthetical)

6 1 (of list of eight identities referred to by
euphemism in doc. #5, release Iden. A, E, F, G,
H)

7 1 (Y1, replace "D" deletions except for last
sentence)

10 - 1 (94, flrst 15 words except for 13th word
(1 1K ) : * ¢ 'ept for first

word, which is a cryptonym for source, second
sentence except for words 11-17; 96 words 8-18)

11 1 (¥3, first 5 words)

13 2 (%94B, release ail except'for names and source
cryptonyms)

15 1 (95, release second of three sentences
withheld by CIA)

16 1 (92, all except cryptonym) (name released by
CIA in #17) ‘

17 1 (92, all except cryptonym)

19 © 1 (93, all except first word (cryptonym) (CIA

released the name of the individual mentioned
in doc. #12)

§§/ The CIA may, however, continue to withhold "A" & "B" infor-
mation.
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20 1 (92, first two sentences) (referring to an
article and to a meeting of a political
group =-- no sensitive information included)

51 1 (91, first two sentences, first nine words of
third sentence; 92 all except words 4-13 in
second sentence)

52 1 (91, full sentence on Sth line, sentence
beginning with “Since"™ on 6th 1line,
parenthetical beginning on 9th line; %3 all)

53 1 (¥2, release all except first three words,
3rd sentence beginning with "Should," and
personal name)

56 1 (Y2, second sentence; %3, line 1, 3rd sent.
beginning with "to present")

57 1 (%5, all) (CIA released fact that it
contacted NYPD on its own in doc. #294)
65 routing sheet, without names; 1 (%1 all, YA
' all)
66 2 (93 all, %4 all) ‘
67 1 all
68 1 (¥3, 3rd sentence) .
78 1, all eicept last two lines
79 1, all except 13
86 1, all except %3
4
90 1, all except 93
100 1 (¥2A, all except first 7 words of 5th
sentence and name of subject)
109 1 (12, last sentence beginning with "it had
been”)
120 ~ (92 except for name; %3 except for name; %4

except for name)

123 1 (¥2, lines 1-4 (CIA already released name in
#12); 94, all except subject's name)
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270

290

291
294
306
316
317
494

495
507

F354

F356
s-3

s-20

2 (Y6, all except first 6 words of line 4,
cryptonyms, and name in 7th line); 3 (%6,
cont., all except last sentence)

1 (%2, first sentence ending with "April.")

1l (€3, lines 1-6, 14-16); 2 (9¥II, all; %3, all:;
¥4, all; €5, all); 6 all; 10 all

2 (¥4, lines 3-7 (ending with "1956.%): %5,
lines 1-3, 5-7; 7, lines 1-3)

1 (95, all; %6, all); 2 (910, all except name
in first line; %12, all except same name)

1 ( ast five line )

1( 3, all)

1, 4 (¥8, all; 3, all); 5 ' 16, all: L7, all)
1 (Y2, all except last 14 words)

1 (¥2(c), all); 2 (®5(a), all; %5(e))

1. al ' ni 6
has apparently withdrawn its assertion of an
exemption with respect to %1 because this

document is not mentioned in the in camera
affidavit )

1 (94, lines 8-9; %6, lines 4-5); 3 (91, lines
3-7; 495, lines 2-5)

2 (93, lines 1-4; 94, lines 1-2)

C. The government has not carried its burden with respect
to the deletions (other than A, B, and H), and summary judgment
is granted to plaintiff with respect to tt following:

Collection 1l: -

29

91

1, all

1, all
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92 1, all

105 1, all

110 1l &2, all

140 1, all

257 T, all

2¢ 1, all

419 2, all

F25 cover letter and pages 1-7, all; FBI has

withdrawn its del :ions; two minor CIA
2letions not justified

F94 pages 1-7, all; identical report with identical
deletions as F25 _

" rPAllactions 12 and 13:

26, 28, 30, 34, 62, 63. 71, 125. 129,86/ 139,87/ 157,88/
163, 191, 193, 194, ___,_./ _ ., 21 ,” 215, 218, 2 8,
219, 227, 235, 268, 310,” 318, 358,90/ 364,91/ 372, 388,
389, 411, 444, 448, 453, 455, 482,_;92'/ 487,7489, 506,
F20, F32, F34, F35, F37, F106, F107, F108, F109, F147,

4

86/ The Court’'s ruling applies to paragraphs 3 and 4.

87/ The CIA may continue to (&hhold the last word on the
second line of ¥1.

aR/ The CIA may continue to withhold the description of the
sUULC '

89/ The Court's ruling applies to paragraphs 3 and 4.

90/ - T CIA may continue to withhold the description of the
source.

91/ The CIA may continue to withhold the description of the
source.

92/ The Court's ruling applies to the passages regarding
publication of Galindez's book.

- 58 =



F205, F243, F244,93/ F245, F247, F255, F256,94/ F257,
F258, F259, F264,95/ F265, F283,96/ F360, F365.97/
Section V

Summary ju jment is granted to the CIA and the FBI regarding
the treatment the agencies have accorded the following docu-
ments:98/

Source Document

D(1) 333
385

386

F300

F301

F302

F303

F304

F305

F357

D(7) 147
D( 35) 237

D(16) F119

93/ The CIA may continue to withhold the deleted material in
91, page 1.

94/ The Court's ruling applies to lines 6 and 7 on page 1.
95/ The CIA may continue to withhold the description of the

source.

96/ The CIA may conti 1e to withhold the description of the
source.

97/ The CIA may continue to withhold the description of the
source.

98/ In these cases either the CIA has provided the Court with
adequate information about the nexus between the information
withheld and the reasons for not releasing it, or the source was
a diplomat, the individual was a long~term source (not just a
one-time "gossip" source), or he has been used relatively

recently.
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D(21)

D(22)

D(23)

D(24)

D(30)

D(32)

D(34)

136

152
166
167
171
178
180
188
224
428
484

F103

F112

F124
F126
F127
F128
F130
F131
F103
F141
F23

F341

27

49
293
340
34

F219
F220
F221
F342
F343
F344
FP362

135

431
437

Fl

F9

58

75
83
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' D(36)
p(: )

D(40)

D(42)

D(43)
D(45)
D(47)

D(48)

D(49)

106
128
144
354

80
81

22
23

145
159
168
199
F22
‘F24
F93
F96

103
205
343
346
347

F270
F274
F279

F280 .

F282
F366

165
F159

F154
F155
F156

F222
F223
F225
F235

31

85
89
93
198

- 61 -



234
244
344
345
427
480
481

D(50) F17
F39

D(52) 161
353
355
366

D(54) 96
417
418

D(55) 143

D(56) F23
F40
1.
F43
F45
F46
F47

D(58) 131 v
D(61) 430
D(62) 97

349
360 .

Collections 3, 4- 5, 6:

In the following cases the CIA has failed to carry its
burden to show that the individual was an intelligence source or
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that disclosure would harm the national security, and the
withheld "D" material shall therefore be released:99/

D(2) 269
D(3) 288
DI ) 465
D(8) 230
231
361
D(9) 138
D(10) F363
363
365
190
200
D(12) F122
D(14) | 435
D(17) 486
D(25) 424
D(27) 117 .
D(28) 187
189
D(31) 289
D(33) 74 «
D(35) 88
D(37) 429
D(38) 14

22/ The CIA may continue to withhold cryptonyms, however, but
in those few instances where a cryptonym and the individual's
real name appear together in a document, the cryptonym should be
replaced with the individual's real name.
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D(41)

D(44)

D(51)
D(53)

D(55)

D(57)
D(59)
D(60)

D(63)

94
154
425

F377
F378

151
37

39
73

127
133
134
141
142
292
332

F2

478
162
149
S§=-25

S-44
S=-45

In the following documents the identity of the source is
worthy of protection, but CIA has been overinclusive in its
deletions, excerpting substantially more than could be used to
identify the source.

D(1)

223:

245:
322:

323:

334:

<
release ¥3, ¥4 beginning with "source
comment® and ending with "Jesus de Galindez

case,” next sentence with first 5 words
deleted

release except for source's name in %3 and
cryptonym in last sentence

release except for 8 words following date in
T2

replace first "D" with name

release except for source's cryptonym
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335:

*(15) F237:
F118:

2(26) 421:
2(29) 98:
3(46) 211:
222:

F365:

stions 7 and 8:

These materials

E(1l) 174:

E(2) 38:
F361:

E(3) 461:
F1l15:

462:

470:

471:

473:

F125;:

release in full; no mention of source's name

information which would identify source may
be withheld

release 91 on page 2 except for source's
name

release | except for first word; release %2
except for first 10 wor¢

release T2, 93, 94, 7 starting with 4th
word on line 2

soL. ce name may be protected but names of
other two persons should be rele sed

source name may be protected but names of
other two persons should be release

source name may be protected but names of
other two persons should be released

Section VI

shall be treated as follows:

one of four paragraphs released:; remaining
deletions upheld

all deletions upheld
all deletiofis upheld

all deletions upheld

all deletions
all deletioﬁs
all deletions
all deletions
all deletions

all deletions

upheld
upheld
upheld
upheld
upheld

upheld
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E(4)

E(5)

E(6)

E(7)

E(8)

E(9)

E(10)

E(11)
E(12)

E(13)

E(14)

112:
497:
498:

119:

124:

181:
229:
416:
126:
150:
158:

415:

400:

192:

F194:

4363
207:
F306:

F307:

FS5:

F6:

all deletions upheld

release 1 (%2, all); 2 (¥s 2, 3, 4 all)
release %s3, 4, 5, 6 with cryptonyms deleted
release except for %1, last word on line 3,
first word on line 4, last 5 words on line
9; €2 may wit 10l1d fir : 2 wor¢ on line 5;
3 may withhold last two words on line 5;: 94
may withhold fourth word on line 2

release except for first four words in
paragraph :

deletions upheld

deletions upheld

deletions upt .4

deletions upheld

deletions upheld

{ u .d.

deletions upheld except for privacy information
deletions upheld except_ for privacy information
release |

release tcept for nar of individvr L 10
made documents available

release except for name of individual who
made documents available

release

deletions upheld
deletions upheld
deletions upheld
deletions upheld
deletions upheld

deletions upheld
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F89: deletions upheld
F314: deletions upheld
E(15) F145: deletions upheld
F146: deletions upheld
F197: deletions upheld
E(16) 201: . deletions upheld
211: deletions upheld
F324: deletions upheld
E(17) 312: deletions upheld
373: deletions upheld
374: deletions upheld
F335: deletions upheld
E(18) S-14: deletions upheld
S-15: release
S-16: deletions upheld .
S-18: deletions upheld
S-19: deletions upheld
S§-21: deletions upheld
S-22: release

E(19) dealt with in footnote in text -- deletions
upheld
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA -

ALAN L. FITZGIBBON,
Plaintiff,

Ve Civil Action No. 79-0956
CENTRAL INTELLIGENCE
AGENCY, et al.,

= -

I M
Hov 10 1983

Defendant.

ORDER

Upon consideration of the motions, briefs, memoranda, and
affidavits submitted by the parties, and the Court's own in
c=mera inspection of ﬁhe documents, it is.this 10th day of
November, 1983,_ -

ORDERED That plaintiff's motion fbr summary judgment be and
it is hereby granted in part and denied in part, and that defen-
dants' motion for summary judgme?t be and it is hereby granted in
part and denied in part, all as is specified with particularity
in the Opinion issued this date and the Appendix thereto, and it
is further

ORDERED That judgment be and it is hereby entered according-

ly in part for the plaintiff and in part for the defendants.

Harold H. Greene
United States District Judge






