By accident Lil made en extra copy of a few of ghe
prepara’ions T sent JL for the King appeal. My file
copys which will e with the government's brief to
which he is to respond, is 1 1/4 = 1 1/2" thicke

T don't know whether this will be of any interest
but instead of throwing away, will sende



In its brief the government is cc:Zstent @ith its long recordﬂ' before the district
court in which it never once was truthful about the consultancy agreement. Its mis-
representations range from the & incredinle through the ridiculous to the outrageouse

The proposal that the plaintiff, because of his unique subject-matter knowledge

and experience (as defense investigator in the case of Ray ve Bgse/éct as the

defendunt's consultant jn his guit aggainst the defendant was made, not as the

defendant represents, by Mrs. Lynne Zusman, who @ # at the tim;‘ head of the

Civil Division's FOIA litigation #section, but by the second-in-command of the
Ve AV

Division, the person the defendant states ugs ’authorized. It was mad; 07? syccessive
I & ity cd -/ sad Twsdi o i MMJ;@&M

Friday meetings and while opposed :
it =

dos—5te My counsel and I hed=ne—mexre—bben
RS 2 uwfwm an

left the second meetin whWthout consultation with us, W—&efeffdrt arranged
OB - Yot olil) a0 WH Y- A

for an immediwbe in chambers conference

wb & W /@ﬁ(l%
that conference I continued to resist accepting the consultancy until the judge
T k/WW/ wid v This é ndswhe, I acoaﬁﬁd
it-clear that she wanted me to. Reluctantly, and began work on it

immediately, first by conferring about it with "“rse. Zusman, the AUSA on the case

I eSS

John Dugan (in his office), Chsarles /‘rathews, of the FBI's Legal Counsel DivisionAA

John Hartingh, a#so a lawyer, FOIA case supervisor;/ among Zhose representing the
w%m 0 wroA id

defendant, Pl\irsuant nstructiony, that very night I puxohed the tapes required for

as wwkrwdd

dictation andYsent the bill, along with a letter, to the Civil Divisione.

The goverphment's position now is that the man who made the proposal did not make
it at all and that all of those who joined in it in chambers, having assured the
judge that they were authorized to, were not only not authorized but I should have
known that they were not authorizedd;nv We are now also asked to believe that when

Wrg 2ud iy 2o
the amsurances of authorization were made to the court/\I should have known that they

were lies and that when the judge accepted those assurances and pressured me to

accept the agreement the judge didn't know what she was doing and should have known

better = and that I should also have known thisg *:L"’V
Muc W/va

Dwvw? e fune & fuke e W\ﬂ;ﬁ



Thg:ﬁn@entment, wnich has not prosecuted or disciplined in any way thos:e it
w /
in effect dcted illegally 7 argues that there is no contract

because "The officials with whom plaintiff and his attorney dealt vere not authorized

to enter into a consultancy agreementssx and their statements would have had to be
ratified by an authorized official in the Department."(Page 37) ﬁg in fact, as is

\ unquestioned in the record is the one Wwho made the proposal to begin with.

Xﬁxr¥here ig absolutely no doubt that lrs, Zuswan did propose the agreement
~ she stated she was authorized to seek. Yet the Yepartment,

Gveve;sela,.lt as not charged me with attempted frauffi in seeking payment. Or

f what
with perjury, beéZE§87i“EE;ted thuexipypoEkks under @& oath to the district court

While I was working on the consultancy,



q; .

When the defendant was representing that it was impossible to do anything kore

in this litigation until I filed my report, my counsel pointed out that it had

dne Nt 4 wUhThy [k
requested this list, that it had been provided, and that the EEfﬁﬁazﬁf‘ﬁﬁdiégnnzeézii‘
Lok

n o)
The court directed that the defendant respond. ﬂlif;ﬁ eggthy affidavit, with 52
Cect1P

exhibits - th inches th;ck in all - was mailedlto me the Friday before a Monday
calendar call, setn:ﬂirﬁnﬁintzfsquas:ad, Ordinarlly it would not have reached ME
corbiied m u] Soeiton
my home ¥® until after I had left to attend that calendar call but wmﬁsﬂm’f
Lok atfraded AP ond

he p fice Jus befor 1t closed for the weekend,\I was phoned because the

2

package was from the FﬁTZ}nd:i:stnkndit:ap. I examined ghe/;ffidavit and attachments

immediately and then began the preparation of an affidavit, working on it until the

//ﬁ/xt afternoon, Sunday, when I spent several hours locating a notary. I hand
V- &V‘ Wk ond %W morning

4

delivered i the next dxx at the calendar callyxwitkxempissxsfxtim

“‘%%“%i‘endant “thinitne affidav#c sa Horace . “eclrith, FBI FOIPA case

supervisor. It was falsely sworn and/aéed phony documents as exhibits. When my
counsel reported this to the court, with copies of the gengine documents and
Beckwith's phonies, and reported in additgon that the FBI was using as an affiant a
man then an unindicted co-conspirator in the criminal case filed against former
FBI Acting Director L. Patrick Gray, the court banished Beckwithe

That he swore falsely an phony records ‘genuine was not and could

A en

not be dusp;”i(zed. Yet the goverhment claims there no showing of any bad faith
in this litigation. (Brief, page

) ceehied
That the "non-narrative list" was prepared ane deliVered and responded to

(in the fashion set forthAszve) is in the case record amd has never been disputed

o m T Mapd po piry -
and cannot be dispute5:_qr‘"_TI"f—§a=en’§¥¥§Eﬁﬁgﬁf/éo the Beckwith affidavite

It is obvious that when a perfectly accurate and competent list was provided to

\qtﬁ\/
the defendant it did not needvany other list covering the same material. It also is obviousggha1
a /)L

when my communications indicated I was not preparing ligt, if the defendant had wanted only )

A prn N 2k
i it would have written meyand so informed me, The fact is that

—e

the defendant mmmlexugx is untruthful about thi%)

0

—prevare a0 118t and nothine—elses’



Pweugiout I wrote the Civil Division often and in considerable detail, without

once being told that the agreement did not exist and I should not continue working yh(f .

Y bitl P The W t/%mg%v;ém
en_the : baney—bers ie legedly Wa bo, My Jletters an
vt progn L S
progress reports - and I did provide progress reports and time gstimated - were not
wiarth Ny M /W% ﬂul%/nfm“ we
the=the clerks but to the second-in-charge of the Vivisien ?x rized to
J ol

s and to the head of the(litigation unite

make the agreement, -
Allgof the concotions to pretend that there was no agreement and all the
untruthful representations about the agreement are after the fact, made when it
came time to pay me. Meanwhile, in court and in personal meetings, the defendant
kept insisting that nothing more could be done until I filed my consultancy reporte
At calendar call after calendar call, in the courtroom and outside it, this as the
defendant's explanation for doing nothing at all for many monthss it could do nothing
until it received my reporte

// The fabrication t I was hired as a consultant because of my unique knowledge
wnd 113/ haot

and experience\/whenﬁie\gwo@en-t—ehd all those lawyers and FBI agents and legions

v Aoy wn gt Mg Lomm witie dbro .
o{ clerks'to do no € a lisy)ipsults this court and its intelliggence.

It assumes that this court will credit any fabrication, as long as it comes from

this defendante I
vided \and 1@9_;@9_)_ and the Civil Division claimed it needed more from me, expansion
and explanation, which did require much sub 'e;:ﬁt-matter knowledgee
i
The "non-narrative list" was prepared}gy a pre-law student at American Uniyersity,
OVWLf ot W) wilh /e pﬂi/ﬂ{/d
based upon the identical communications I was to use and did use in the consultancyy 447>
Ho S aund
\  Mrs, Zusman agreedYto pay her and welched on that, tooe

At no time, particularly not after I filed a written aBicount of the#time I had spent
and what L had done, did anyone representing the defendant write or phone me to tell me
not to continue because there allegedly was no agreement nor were my counsel or I told this

on any of the many times we met with the defendant's representatives. It was entirely the

opposite, pressure for me to complete my consultancy/{and report on ite



insert 54

...33;%%92,/> =7 - .
Ci; is Goble who(drafted the policy statement for—the=BE that because the FBI does
not like me it does not have to respond to my I'OIA requests and he stated that the

Act itself provides for this.)



Sh=2

W
After I filed my report was not returned as unacceptable. It was retained

hy the defendant and contrary to the representarion that it was not used, it was used
) v
by the defendant,It consisted of exactly what it was/To consiste
I filed a lengthy affidavit stating the foregoing in much greater detail after

the defendant filed its fabrication§>My affidavit has not been disputed and,.of<eotrse.,
I was not qéﬁrged with swearing falsely or trying to defraud theéyovernment.

The FBIHQ MURKIN records were disclosed weekly, as they were processed. I reviewed
them promptly. It became apparent immediately that the processing was a very bad job,
that most of the withholdings were neither justified nor necessary. I informed the
FBI immediately, both in writing andin person. Because from the workshcets I was
able to indentify those who preeed processed each avolume, I dide. It finally came to
the point where I absolutely refused to accept any rucords processed by FBL SA T.N.

Goble, a lawyer/ iponoo cemeyedx because he asserted spurious claims to exemption

and withheld unjustifiably. He was removed/ but the harm he had done was not xmmmsis
remedied, In addithon to what I wrote the FBIL, I made a few notes for my comnsel
having to do with noncompliances. Desfire my having informed the FB;’ of the flaws
in its processing, as, for example, withoilding of the public doméin under 7(0) -
and (D) claims, it persisted in them. I offered it the indexed books on the subjecte
wubeickatedsensy 1t did not accept them saying it had them and was using theme The
latter was obviously untrue or the FBI was engaging in improper withholdings
deliberately. I finglly gave it and the [Jepartment a copy of the consolidated
indexes of all the books and it never used this index, eithers.

It is my letters to the FBI that the prelaw student was to use to prepare
a short, chronological list of my complaints about withholdings. lost of her items
were about three lines of typing, h"H/‘t ’/Hl/ v/l/l‘f;/l/l//'f(”h ‘7 /)‘1 MMW)WWUW

In finally accepting the consultancy, as I had indicated beforc then, I stated
I could not possibly review 60,000 pages again and would have tD limit myself to

wm
my letters to the FBI and any other pertinent informatio%qmy brief notes to my

20



1 7A

_eantsd T,
counsel, BEMIBHAX}E This was clearly understoo%} d there was no question about ite

Because no purpose was served in doing over again what the student had done, which
the FBI's clerks could have doné much more rapidly, it is obvkous that I was expected
to use my knowledge in explanations, which is what I dide I was as fully informative
as I could be,

For all his knowledge and experience - he was approaching retirement -for all
the information and assistance others in the FBI coudd provide, and for all his
knowing what was obliterated on the records provided to me, Beckwith and the FBI
were not able to fault the list, except by themxmeansx swearing falsely and using
phony documents, and I caught him at thate There was even less chance of faulting
my much more detailed consultancy report, and this is where the defendant's problem
| The MUy
ise That report established that at the very least records required

W L s
reprocessing. This was later testified To(by the uepartments director ofxBE¥Ikx
uinlan J, Shea, #Yr,,
FOIPA appealsfwhen he testified as the defendant's own expert witnesss, after
q
he examined his copy of my report and

xin thexprozessedxmuierialsxumax
exaninedzihenggx FBL's copies of the refords disclosed to mee When he had questions
I answered them, I provided him with copies of records, those disclosed by the FBI

and others, I took all the time required, without thought of payment for it, after
the judge asked me to cooper?te with him,

wid This wo muk fune.
w

what wi AU In,
On cross examination Mr, Shea was asked abouf\tlie very extensive withholdingd,

e ,
particular wiskssbdzmg under 7(C) and (D) claims, He replied, /"I want to thank you

for asking that question, Mr. Lesar., I'm under oath. The answer to your question is
I'd put them back in."(Transcript, page 30)

heferences Statément!in the government's brief relgting to what I was supposed.
to do in the consultancy, aside from being untruthful, are inconsistent with each

e ————
other, One of the referenes to khmxuikegedxtimix what I was supposed to do is,

4 on
"for kre, Weisberg to prepare a detailed, non-narrative list_of tﬁe%witiﬁﬁl&i&gs_ﬁg

the MURKIN files $&@# rcleased to lire Veisberg."(page 7, emphasis added) This

is more or less repeated (on page 36), where it also is made to appear that I did not

do what I was expected to do, as "detendant wanted a non-narrative list of the deletions



il

7 plaintiff was contesting."

. L
plaintiff was contesting." (Why anything ta at all was required when Ilprovided

exactly this information on almost a weekly basis is never stated anywhere.)

this is enlarged upon

On the sume pagey "defendant simply wanted plaintiff to specify what deletions he took
issue with as he was required to do by an earlier gtipulatione (The latter statement
is entirely untrue. The stipulation pertained to the field office MURKIN records only

13 vl
and with regard to them, I was not required to do anything at al}: The stipulation

merely stated#hg@ that I did not waive my rights to conplain about the processing 7/23zﬂlzgﬁ¢az
and that the FBI recognized my right to do thate)
Barlier, howeveqﬂ)the brief states that I was to do more, to "specify the
records

material he (I) wanted." (page 5) This clearly refers to madexiel not disclosed)

not to excisionse

Wagt (is entirely inconsistent with Iimitation to a list)ae "so that he
g L =

could give it (defendant) a more precise idea of his innumerable objections to

the Department's release of information,"-There—is—no-apgareni_uay_in—ﬁhioh this

as the FBIHQ MURKIN records
; on an almost weekly basis, AXZRTRZXEX ANEX

YrorsennreAidnerddeanzzzz ((were disclosed. There is no apparent way in which this can

~—

be done in a '"non-narrative list" and if this were what was wanted, there was nokx reason

) e sho (o wts Ho
not to use what £ provided regularly, in writing, as the records weré‘fEIEEEEET‘Dx_to-hkﬂé«};/%
hire me as a consultant to do it all over again and pay me "generously," lirse

Zusman's word th the court, for doing it all over againe



Likewise each and every allegation that I knew and should have known that there
was no agreement is false,

"Plaintiff should have realized that further terms needed to be agreed i
upon before proceeding (sic) with the consultancy work," the representation of
page 33, flies into the face of the fact that the defendant asked me to start work
immediately and knew I did that very day and the fact that.I kept the defendant
informed of my progress regularly. The defendand knew I was working on the consule
tancy and never once told me not toe. Moreover, when the judge accepted the assurance

-

that I would be paid ypmmmmx "generously," I had no reason to have any doubts at alle
Nor did I when the judge did not at any point thereﬁfte;:;igii on all the occasions
;he cpnsultuncy was referred to, indicate that there wa$ anything irregular in the b -
ssement she hud viviusbly forved us dniy s 3 wese 5f Epesling up tie Lawsult P oUk

Without actually stating that I did keep the deiendgnt informed in letters (and
in person and through counsel), the brief states that I, "in several of these letters,
recognized that no agreement had been reached on at least two issues:diapsiguraessx
duration and compensation for his consultancy work."(PagifB)

One of these represcntations is false, the other is a distortion. The judge
had left me without dowbt that Ill§:2:2£%e the defendant's mommsuiukx
consultant and from that moment on I never questioed this or had doubt about it or
reason to believe I should have any doubtse I know of no reason why I should have
doubted that the judge knew what she was doinge It is true that the cquensation was

not initially specified, and it is true that I wrote to ask. But this is not at all

Int
4

the same as my having any reason to believe that there was not any agreement, parti-

cularly not because the defendant never once even suggeSted this and kept presdsing

Tha dnnx A4 (i%
me to finish up and provide my reporte 41so, before Iong ¥ specific -swmr and I accepi

There are other unfaithful representationsCgha$-the4ia=ai&on—wee—not—agreed—upon.
One is that the defendant could not agree to "an unlimited number of hours of
this work."(page 9) lrse Zusman's self@serving testimony, which even the district

court did not believe was truthful, is quoted (at page 1923as-h-&ag said {hemgsmas



Throug)fput this period, the defendant never even suggested that there was no
agreement or that working out;%etailf was a prerequisite. All defendant's representations

—
were the_dsmsx exact opposite, incbuding pressures for me to complete idw

www@
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s,
W {/////,
The judge, on several occasions s ssated explicitly yhat I would be paid and on one

occasion specified the lowest rate she would be willing to considers



there was no agreement because "what Wastg/JTcking!! included "the appro:d.mately(sic)
number of hours for which(¥fr. Weisberg could reasonably expect to be compensated,"

In another formulation (at page 33) "the parties never agreed upon the duration"
oé the consultancy,émphasized by making it a heading lower on the sume page,

"The Amount of Time on the Jf Consultancy Was Never Agreed Upon." The text following
adds an irrelevancy, there never having been any such question, "Defendant never
consented to plaigtiff's spending an unlimited number of hours on the alleged
consultancy."('l‘}gi.s is the only such use of "alleged.") igd on the next page,
"Defendant and plaintiff never agreed to the amount of time to be spente" And on
the next page, "the amount of time involved in the consultancy need(ed) to be
worked oute"

Conspicuoysly, the experts in civik law in the Civil Division do not include
any claim that they ever raised any such question or ever asked for any such informe
ation and were refused it/ or even had any reason to befieve that "an unlimited
number of hours" was involvede

The nature of what I/\was to do made it impossible to provide an estimate at the

Y 2

o (
making any estimate\gg{ asking for one.}he'gé etters and notes qa. relatg :Zl:;?;v
hy , ““J%¢“4§L

» However, what

outsets Until I collected and reviewed all the yraw n‘?terial, there was no basis for

60,000 pages of records@

avididf and is in the case record is the fact that the very moment I reached the point

at which I believed I could provide a reasonably dependable estimate, when I completed

this initial review, i ] being asked I did provide a wi en egtimte and
')
it was 98 percent accurgte when I completed the congultancy and filed the m
and
The defendant raised no objectio%onsrm&
after receiving this written estimatee
’
In additdon, the defendant had virtually 100 percent of the raw material I was
40 use and thus was able to make a rough estimate of the time that would be involved.
— st
It never complained about the time that was required, eithers 4t is per probable thiy

I actually spent more time because I have never had occasion to keep such records and
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without doubt forgot to recordqysome of the periods of time,

cy

agreemen‘i: fell apart and that v}as mﬁortmatei."(page 12).- That the court did not
7Y & w/
el . mean there had not been any such agreement is clear by the court'scBubsequent

;fi statemnents.mst The court meant only that the Department was not llviigvgp to its end.

',i That in fact I had by this time completed my report éaa\was-&aatng;gf/;yped is *h44f7/
bt

elear by Fuebber triuky language in the kkx brief, "Two weeks later, in spite of these

clear indications that the hoped-for agreement with plaintiff had ‘fallen apart,®

P1xu Iesar submitted two lengthy 'reports'" to kieh both defendant s counsel and the

director of appeals. That thg‘defendant knew this and that it took 62 hours to type

Even the brief cannot hide its and thec#efendant's deliberate misinterpretation
of what the Ccourt had in mind.kmssusmporsxthex The brief states(page 13) that the

court stated two months later "certainly pdiw plaintiff is entitled to a reasonable
= 2

page 13, emphaais added)

-

my two consultancy report is acknowledged on page 14 (",..claimed compensable time
of 204 hours and 53 minutes plus $50.31 in expenses" aftl and " Secretarial expenses
of for his wife gmounting to 62 d 20 minutes."Buphasis added.)

‘This is fp repeated (on page 35), "oooreports which he submitted two we ks after the

-
0,

district court acknowledged that the consultancy had fallen aparte." (The brief also

misrepresents in stating that my counsel agreed with its interpretation of this

language, which he never did.)

» P—vﬂ'l'&mm»u

"

The court stated repeatedly that there had been an agreement and that if not paid

voluntarily and sooner I would be paid at her order at the end of the lawsuite






