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Washington Focus: The Senate passed H.J. Res. 371 on March 4, providing 

for congressional designation .of March 16 as Freedom of Information Day. 

March 16, James Madison's birthday, has traditionally been designated as 

Freedom of Information Day since Madison, writing in the Federalist Papers, 

was the first of the Founding Fathers to point to the need for public access 

to government information. . .Environmental and industry groups held a press 

conference Mar. 10 to unveil legislation to reauthorize the Federal 

Insecticide, Fungicide and Rodenticide Act. The legislation, which will 

provide for release of certain types of health and safety data, will be 

introduced in the Senate by Sen. Richard Lugar (R-Ind), and in the House by 

Rep. Berkley Bedell (D-Iowa) and Rep. Pat Roberts (R-Kan). 

STORIES IN THIS ISSUE: 
  

Draft on FOIA Tribunal 
Submitted to Conference. ... 1 

Judge Turns Down 
Dismissal of Attorney's Fees. .3 

Justice Memo Accompanies 
Nixon Papers Regulations. . . .4 

Justice Claims FOIA Suit 
Barred by Statute of Limitations.5 

Judge Declines to Rule on 
Fee Waiver Guidelines. ..... 6 

Senate Steps Out 
Onto Broadcast Stage. ...... ./7 

News From Canada. . . .8 

DRAFT ON FOIA TRIBUNAL 
SUBMITTED TO CONFERENCE 
  

After reviewing the draft of a report concerning creation of an 

administrative tribunal to resolve FOIA disputes, a committee for the 

Administrative Conference has expressed reservations as to whether such a 

solution is even needed. 

The draft report, written by Mark Grunewald, a law professor at 

Washington & Lee, suggests the creation of an administrative authority which 
would resolve most access disputes which currently wind up in district 

court. Grunewald's tribunal, referred to for convenience as the Information 

Access Authority, would be headed by a presidential appointee confirmed by 
the Senate who would serve for a specified term and could be removed only 
for cause. The Authority staff would consist predominantly of 
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administrative law judges and support personnel, but would also include a 
staff of conciliators. Grunewald notes that staffing of such an agency 
should be “lean but sufficient to provide timely and professional case 
processing.” 
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The report recommends that a trained conciliator be made available upon 
agreement of the parties in any dispute. The conciliator's role “should be 
tailored to the needs of the particular controversy, and could include 
examination of the disputed records.” 

Such dispute resolutions would normally take place in Washington, but if 
that location proved to be a hardship on the parties an administrative judge 
could travel to a more convenient location. At the end of the 

administrative process the agency and the requester could agree to submit 

their dispute to the Authority; its decision would then be reviewable by the 
appropriate circuit court. If the requester wanted to go immediately to 
court, he could do so, but the court could certify the case to the Authority 

on the request of either party. Review by the Authority would essentially 

be the same as current court procedures. 

The Conference committee's reservations came as a result of the court 
workload statistics Grunewald presented indicating that about 500 new suits 
were filed each year and about the same number of cases were terminated each 
year. Because the number of cases has remained small and relatively 
constant, committee members wondered if there was a need for a new 
administrative apparatus to handle the workload. On the other hand, 
Washington attorney Tom Susman, a member of the committee, notes that many 
requesters file suit because they do not trust the government's decisions y 
and that an ombudsman of sorts who was perceived as impartial might be able 
to cut down on the number of filings. 

Grunewald found that "the courts are unquestionably perceived as a force 
of independence in the disposition of FOIA cases.” But he did find 
complaints of shortcomings: that review of documents was more suited to an 
adjudicator than to a court, and that the courts, after having developed 
substantive guidelines for resolving access disputes, were beginning to lose 
interest in suits which presented the same circumstances time and time again. 

Nevertheless, Grunewald found that many of those with whom he spoke were 
comfortable with the courts as a known quantity and found them invaluable in 
their role as the “disinterested” branch of government in FOIA disputes, 

acting in some ways as a counterbalance to the perceived interests of 

executive agencies. Grunewald noted that this perception was important and 
stands as a potential obstacle to any radical restructuring of the appeals 
mechanism. "The uncertainty that would be associated with any reassignment 
of the decisional role limits its appeal,” he writes. 

Grunewald also identified the dichotomy which exists between certain 

classes of requesters, what he calls the "core” users -- press, public 
interest groups, scholars -—- and the “non-core” users -- business 
requesters, prisoners, and others. He noted that there was a split of 
opinion on whether the various groups should be treated differently during 
the dispute resolution stage.
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JUDGE TURNS DOWN 
DISMISSAL OF FEES 

A district court judge has turned down historian Harold Weisberg's 
request that the court reconsider its assessment of fees against Weisberg in 
an earlier FOIA action. 

Rejecting Weisberg's motion made under Rule 60(b) of the Federal Rules 
of Civil Procedure, Judge John Lewis Smith noted that "this Court is barred 
by the ironclad one-year time requirements imposed by Rule 60(b) from 

overturning its earlier dismissal. . .This time period expired prior to the 

plaintiff's Rule 60(b) motion and thus this Court is precluded from 
reopening this case on the basis of the newly acquired information.” 

Weisberg based his request for reconsideration on allegations that the 
FBI was guilty of fraudulent misrepresentation when it claimed in court that 

it could not locate documents concerning the assassination of President John 

F. Kennedy which Weisberg had requested. As proof of the Bureau's fraud, 
Weisberg indicated that documents released to another requester proved that 
the records which Weisberg had sought did exist, contrary to what the FBI 
had told the court. According to Weisberg, these claims on the part of the 

FBI amounted to a “concerted campaign of misrepresentation, fraud, and delay 

in the conduct of this litigation and that this action was tantamount to 

perpetrating a fraud upon this court. 

Smith disagreed, noting that his review of the evidence had “failed to 
provide a foundation upon which to base even a suspicion that [the FBI] 
engaged in a systematic attempt to mislead the plaintiff and the Court.” 

Smith added that, even assuming the FBI was guilty of fraud or 
misrepresentation, it was directed at Weisberg and not at the court. Such 
behavior could be addressed by the court under Rule 60(b), but was now 
barred by the one-year time limit imposed by the rule. 

In his protracted suit against the FBI to gain access to assassination 

files, Weisberg had alleged that the FBI's search was inadequate. The 
government finally asked for discovery in the case in order to learn what 
evidence Weisberg might have concerning the inadequacy of the search. 

Weisberg refused to submit to discovery and Smith dismissed the suit, 
assessing attorney's fees against Weisberg and his attorney, Jim Lesar. 

After reconsidering the award, Smith decided to assess fees only against 
Weisberg. (Harold Weisberg v. William H. Webster, Civil Action No. 78-0322, 
and Harold Weisberg v. Federal Bureau of Investigation, Civil Action No. 
78-420 (Consolidated cases), U.S. District Court for the District of 

Columbia, Mar. 4) 

  

JUSTICE MEMO ACCOMPANIES 
NIXON PAPERS REGULATIONS 
  

The National Archives has finally published its public access 

regulations for the Nixon presidential papers. While the regulations 
themselves are reasonably straightforward, there may well be some 

controversy over.an accompanying memorandum from the Justice Department's 

Office of Legal Counsel interpreting the regulations.
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The regulations call for the systematic review and release of portions 
of the Nixon papers. They allow for notice to interested parties, 
especially former President Richard M. Nixon and members of his White House 
staff, whenever the Archives proposes to release portions of the papers to 
historians or the public in general. When there are objections to release 
of any documents, including assertions of executive privilege, the 

Archivist, after informing the objector of his decision, will wait at least 

30 days before releasing the disputed documents. Documents which are deemed 
to be personal, and do not relate to Watergate, will be segregated and 

returned to those persons with the greatest interest in them. 

The Legal Counsel memorandum which was prepared at the request of the 
Office of Management and Budget spends much of its time on what it sees as 

potential problems with executive privilege. While the regulations imply 

that the Archivist will decide the validity of any executive privilege 

claims, the memorandum sharply limits that authority. 

Since a sitting president can assert an executive privilege claim, the 

memo notes that "if the Archivist could deny an incumbent President's claim 
of executive privilege, thereby forcing the President to test the 
Archivist's decision in court -- it would be an unconstitutional 

infringement on the President's power.” But the memo points out that the 
regulations need not be interpreted to allow the Archivist to sit in 

judgment of the President. Rather, "we believe that the Archivist, as an 

officer of the Executive Branch, is legally bound to respect such claims.” 

Legal Counsel goes on to say that “while the Archivist is certainly free 
to offer advice as to whether particular documents, in his judgment, are or 
should be protected by executive privilege, the Archivist has no legal 

authority to make a determination inconsistent with the President's 
assertion of executive privilege.” 

The memo next takes up the problem of executive privilege claims made by 
Nixon. Although an incumbent president should not normally review or 

adjudicate claims of executive privilege made by his predecessors, the memo 

points out that “this principle must yield when it conflicts with the 

discharge of the incumbent's constitutional responsibilities. . .If the 
incumbent President believes that the discharge of his constitutional duties 

demands the disclosure of documents claimed by the former President to be 

privileged, it may be necessary for him to oppose a former President's 
claim.” 

But, according to the Justice memo, the Archivist's perogatives are 

severely limited by claims from former presidents. The memo states that "we 
believe that the Archivist must and will treat any claim by a former 
President in the manner outlined in this opinion.” In other words, the 

Archivist has no authority to challenge executive claims made by Nixon. For 
those members of the public affected by such decisions the only recourse is 
a court appeal. 

The memo also approves of the notice provisions of the regulations, 

agreeing with the Archives that notice to every individual identified in the 
documents would be unreasonably burdensome. For further information 

concerning the regulations, contact Gary Brooks, at (202) 523-3618. 
(Federal Register, Feb. 28)
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JUSTICE CLAIMS FOIA SUIT 
BARRED BY STATUTE OF LIMITATIONS 
  

The Justice Department is defending a FOIA suit awaiting decision at the 

district court in Washington by contending that the suit is barred by the 
six-year statute of limitations on civil actions brought against the 
government. ‘ 

Arguing that Edward Spannaus, an associate of perennial presidential 

candidate Lyndon LaRouche, had the right to go to court after the FBI failed 

to respond to his request within the ten days allotted under the Freedom of 

Information Act, attorneys in the Justice Department's Office of 

Information and Privacy noted that, by this timetable, Spannaus had to file 

his suit no later than October 1983. The suit was filed in July 1985, more 
than a year and a half later. 

In his brief filed on behalf of Spannaus, Washington attorney Jim Lesar 

argues that application of a statute of limitations would defeat the 
legislative intent of Congress, particularly since a requester could get 

around the time limit by simply making a new request. Continuing, Lesar 

points out that starting the six-year clock running on FOIA actions as. soon 

as the agency has missed its initial ten-day deadline for a response would 
be unfair to requesters “because the administrative process at some 
government agencies exceeds the six-year period in [the statute of 

limitations]. . .Applying this bar would force requesters to either incur 
the heavy time and legal expenses of a lawsuit or else forego their rights 
under the FOIA. This is manifestly not the result Congress had in mind when 

it sought to ensure that requesters would get the documents to which they 
were entitled without bureaucratic obstacles being placed in their way." 

Furthermore, Lesar claims that, even accepting a six-year limitation, 

the suit was filed in time. Noting that the D.C. Circuit's decision in 

Impro Products v. Block said that the right to sue first attaches when 
"all statutorily required or permitted agency review has been exhausted,” 

Lesar notes that this would start the clock running after Spannaus lost his 

final administrative appeal in August 1979. 

According to Lesar, it would make no sense for the six-year period to 

include the time a requester takes in pursuing his request through the 

administrative appeals process. "To hold otherwise,” Lesar writes, 
“particularly in the absence of any notice to the requester that the agency 

intends to invoke [the statute of limitations] if he does not sue within six 

years of the date he is deemed to have exhausted his administrative 

remedies, would be to give the agency carte blanche to engage in a strategy 

of driving up the costs of obtaining information by forcing requesters 
either to sue or to forego their legal rights.” 

Finally, Lesar's brief notes that the suit was indeed filed with the 
U.S. District Court in New York in 1982 as part of an amended complaint in a 
civil rights action. The New York court dismissed the FOIA action in 

October 1984, saying that “plaintiffs are free to file a new FOIA action for 
the New York documents.” Lesar contends that, in essence, the current 

action is a refiling of the earlier New York complaint. 

In response, OIP notes that the statute of limitations necessarily 

applies in FOIA actions because it works to prevent agencies from having to


