
Mr, Mark Lynch 5/20/85 
122 Maryland 4ve., N& 

Washington, D.C. 20002 

Dear Nark, 

Thankg you very much for the forthrightness of your letter of the 16, which, 
despite Express Mail use, did not reach me until about 10:30 this fase If you get 
a copy of the receipt I believe you'll be entitled to a refund because by regular 
first-chass mail it should have reached me not liter than the 18th. @® take it that 
your use of this means indicates a need for speed so I'll respond as rapidly as I 
can and will try to get something, perhaps not all, in tonight's mail by talcing it 
into the post office. I may not able to respond in full before then because of 
things here. But I'1l1 try. 

First, there is no real disagteement between us. There is but one thing on 
which I would like you to consider a different interpretation than you give. It ig 
of less iumediacy so I'll get to it later. 

The messing up of this case is much worse than you perceive. I indicated onhy 
part of it earlier when I told you that Jim had- agreed that I'd prepare thosefi.ffi~ 
davits and then he woulddraw them all together in something he'd file. He never did 
that, although I kept after him to, and that made we look very bude But we did have 
brior agreement on that, other than" his agrecment to my wordings. 

I think there is soethiny worse in his affidavit, rather not in it, and it 
is not really material whether it is his idea@ or Iitchcock's. From Hitchcockts 
first draft, his effort to try his case ond me, perhaps it is his, but Jim is no 
baby and he knows better. He omits all but one of mp many objections, and I mean 
entirely, and any reference to what I wanted to do which is precisely what you 
say in the penultimate sentence on page one. 

I'm sorry thit the strange kind of life I necessarily lead intrudes at this 
point, but I'l] return prouptly, I hope with all I now have in mind still there. — 
I huve a neighbor of my age, who has other and serious physical limitations, who ‘de 
saw me using my riding mower yestorday and he knows (he's a retired vet) I shouldn't, _ 
So he has offered to resune doing what can be done without a pushmower if I 
for him when he and his wife take a trip. I'll have to stop and show him the fotential 
pitfalls. (And even in spells of 10-15 minutes at a tine I shouldn't reall use 

the mower. I'm taking it up with the doctor Wednesday, but I've no help. ) 

   

    

It is physgfally impossible for mz to represent myself because I cannot get 

there in time and I canmot stand at the podium. It vould also be unwise before 

Smith and as I said, I'm not lookin;: forward to any kind of naytyrdom. 

But before I stop, you are correct in believing that I do not want to put 
it all on Jim, even though he and Hitchcock try to do this with mee It is as with 

Shakespeare's sonnet, liy tiistzess' hyes Are Mothing Bike the Syne I continue to 

have the deepest regard for him as a person and I'm aware of his perhaps shortcomings 

is the wrong words He has some psychological blocks, remains essentially the flower 

boy of the early 60s and simply cannot be an adversary in the adversary systems 

When I resume I'll be yoing into what hap ened when he was up here. First, with the 

passing of time I nay not recall all and may not fully recapture the spirit of it, 

and second, I did provide an affidavit on it, alt)ough my recollection of its 
details is not clear. “ec did not ask for it but I believe he filed it. .e.o 

Yous are correct re shifting respvousibility, sage 2 graf 2, including with 

revard to my reluctance. First, I'll abide by vour judgement and second, have I in- ) 
effect waived this in fili:j: the earlier affidavbot. Possibly a third point, can I £071 

at=ese claim peivileve antl then myself go into what really transpired, what he omits?



Parenthetically, I've not heard from hin in a while, I think not since I saw him 
briefly a week ago Wednesday, when I was in DU for my regular surgical checkup, 

He told me he was seeing Ilitchcock but he did not tell me why. 

With regard to yourpage 2, g-af 1, I agree that "he took it upon himself to 

come up with answers to the interrgfagtories..o" instead of following my wishes. 
I'#1 explain that, because even then I did not use what he insisted upon having, 
to which I reluctantly agreed. He did have what answers I'd have made if I'd agreed 
to make them which I didn't, « position frou which I'Me never varied. For you to 
fully understand this, and t'We mentioned it in affidavits, the governant insisted 

upon excess. It did not ask Yor any reason to believe there vere other relevant 
records or any documentation. It asked for "each and every" reason and Gocument. 

From this I could not even think of searing to what they demanded and if I provided 

less than "each and wag every" reason and document I would not have been in compliance 
and would have been swearing falsely. 

His representation of my position with regard to appropriateness is inconsistent 

but is closer to actuality in the sentence that begins at the bottom of the first 

page of his draft affidavit. Yet as he quotes hinself from the transcript, last graf, 
his page 4, he says that my position in this case is that discovery is not warranted 

in any FOIA case. It.is true that as a layman, from my reading of the Act I do not 

believe that in placing the burden of proof on the government the Congress envisioned 

discovery against an FOLA reauester,)I am not os layer, am not familiar with the rules 
and precedents, and my position is and was thit i: this case, for the reasons I gave 
him and believe I repeated in the affidavit, discovery is inap»vropriate. 

He says, page 2, bottom of 5., that I said that I had "abready provided all or 

almost all the necessary data..." ity recollection is that in all instances I said and 

he woote on his pad that I had provided all the information and documentation of 
which I was aware, There is, i think, a difference, and in this regard I do hope that 

you can find an appropriate way to refer to what is stated in my affidavit, that 

my copies fhll not less than two file drawe's. (I provided four full file drawegs, 

ongoverstuffed entire file cabinet of JDK assassination investigation material and 

without doubé more than half is pertinent but I had to estimate because of their 
previously processed dodge. I think that this can also help him, but I'm sure it 
can help me to indicate the considerable extent of what I had already provided, 
acknowledgement of which by LaHaie himself I once called to your attention. And 

the same volume on the King assassination investigation. I have both in separate 

fileg cabinets separated from the other files.When one co:.siders my health, age and 

financial circumstances, I think this represents a simply enormous and for me costly 

effort to be genuinely helpful to the defendant.) 

So, my position was and is a) that under the circumstances in this case any 
such discovery was inappropriate; b) that to the degree possible I had already 

provided all the material of which I had any knowledge; c) that the discovery 

demanded was excessive, unnecessazy and intended as harassment when I had already 
provided all I had and it had been ignored ( this meaning not only the appeals but 

the affidavits, which almost entirely remain ignored);d) that it was beyond my 

physical capabilities, which I later explained in affidavits when he did nothing 

substantial if anything on this point; e) and on this I believe I said it but I'm 

now not 100% sure, it was physically and financially impossible for me to rexerox 

two file dravers of material which I could not in any everfcarry up from my basement 

to copy (and I'm sure that in the affidavits I gave details on this). I'm sure I wanted 

him to argue that the discovery was not necessaary, I'm pretty sure I wanted him to 

argue that when the enormous amount of information I had provided was ignored I had 

no reason to believe that refiling it would re .ult in anything else and that it was 

not my responsibility to reorganize their files after I had provided the material.



Perhaps there were other points and if I think of any I'll add them, 

We had discussed this by phone and he knew my position and his purpose, as I 
am sure I attested in his defense, was to talk me into some kind of pro forma 
compliance. As I indicate above, I both opposed and feat tne potential consequences 
of thid. However, without agreeing that I would sign it ‘and saying that unless + 
changed my mind I wouldn't, I agreed for him to make notes of what I'd have said in 
his pro forma approach as he read each to mee Perhaps you and Hitchcock might want to 
look at them, I've never seen them. He sat at my left, in the chair my wife usually 
uses, and he wrote on his yellow pad. Hem may have abbreviated and omitted and nay 
even have misunderstood, but I am pretty sure you'll see that I maintained that I had 
already done voluntarily all I could do under compulsion and that at my age, in my 
health and under my financial limitations I Just could not do any more, I'm pretty 
suré that I also said that doing other than x=m rexeroxing what I had already 
provided and they had to comply with their actual demands could easily take the 
rest of the time I have on this earth. I have no index, I keep the records as they 
have known all along) precisely as I receive them, and even if I had a perfect 
recall, which ! do not, It would ba an interminablg joe to retrieye xerox 
"each and every" documents in what was disclosed’ or/ 1ad alrediy an how long would 
it have taken to rereagd and then search for what I'dfreferred to that might not have 
been attached? He knewW and my affidavits state that I can stand only breffly, so 
I cannot stand at a file cabinet and search th ugh thousands of pages of unindexed 
FbI records that are not even in actual chrohological order. He knew, I remindedg hin 
and my affidavits also state that for years i've hud no help and that I can carry 
only a small volume of records up she stairs to wy office because I must have at 
least one hand on the handrail (sometines botit on both rails) and that some days I 
cannot safely use the stairs at all. Host days I can safely risk only a couple of 
trips, and he knew all of this and I wanted him to argue it. 

I was outraged, I did regard the whole thing as indecent and I did ask hin to 
appeal i:mediately, which is the course you refer to at the botton of your first 
pagee He didn't 4nd we argued about this over a period of time at least by phone, 
perhaps in my letters which are tov voluminous to search now, and I finally asked him 
pointedly, later, and he did. I recall quite clearly that as I had once before when he 
said that Smith might not permit the appeal I wanted to make on the issues stated 
above that I said then mandamus him, (He has little fuith in mandamus, from when I 
wanted him to mandamus Grcen in the King case, despite my citation of Brown Vo 
School Bourt and my belief that a failed mandanus might in the end be a successe 
It was some tine before I could get him to ask Smith to permit the appeal. 

So, it is not only what he pretends, that I questioned the appropriateness of 
discovery under FOIA, and he knows that very well, and it is not even his version, 
to the best of my recollection, that I admitted having material I had not provided 
albeit had provided most. and for your information, not for any use against hin, I 
am pretty confident about how I felt. First, there were all the other things I'd wanted 
to do for which het d not found time, what clearly would have been very importan 
and would have obviated the situation in which I then was, and here he was Riohting 
finding time to try to talk we into what ¢ opposed and saw as potentially dangerous 
to md. lle did not explore my, alternatives, if any, and was, in effect, acting as 
FBI counsel. He knew all I sate above and hadn't even argued ite He had copies of 
my appeals and affidavits and correspondence with Shea and he didn't have to examine 
my file to be aware of the enormity of material I'd provided. He knew my medical, 
physical and financial limitations. Yet all he could think of was my making some kind 
of pro forma response, which I rogarded as both wrong: and dangerous, and ddehdoomox 
that was his purpose in mwalcing those notes, to be able to draft it, kum 
knowing that L didn't ant to and opposed it. The one thing I recall from the other 
side is that he admitted that burdensoncness is a proper basis for ov osing discovery .e



Frankly, I am troubled that he could bring himself to draft an affidavit omitting 
so much that I believe is relevant. While I am not sure,I believe I told hin that it 
was past time for hin to be able to stand on his feet and find voice over the outrage 
perpetrated, that he ought really sound off on the abusiveness of what they were up 
to in terms of what they knew about my health and limitations and what they were 
demanding and the lack of need for it. I'm not absolutely certain but 1 believe that 
I also wanted hin to argue that they had not yet attested to the required searches; 
that in fact Dallas never made any except a couple much after Claiming compliance and 
then because Shea asked for a couple of searches; that the New Orleans search slips 
tihomk were not search slips in response to my requests but that they nonetheless 
acknowledged the existence of pertinent records that were withheld; and that until 
they provided competent attestations to search any di?scovery was at the least pre~ 
mature, I'm sure I reminded him that “hillips had sworn that instead of making a 
Dallas search, as required, Sresson has at FUINW arbitrarily decided to limit me to 
the companion files of those disclosed in the Fully general disclosures of 1977 and 
1978. I was, as I think you know I can be, pretty pointed and Prete ee. I was 
angry and outraged at the government's dirty tricks and I was vert anvry,+ know 
disappointed and frustrated that my own lawyer was smeding all his time trying to 
talk me into what I opposed and none of it telling me how to accomplish what I wanted 
and apparently detzrmined not to do anything: about what | thought could and should 
be done in what awounts to my defense, to present hy position. In fact, if I recall 
correctly, at the tine he indicated to th: court that I'd provide the demanded 
discovery he was well aware that + had no such intent and ttm pretty sure I'd told him 
that, hence his trip ude 

But I'd still like to avoid doing to hin what he and Hitchcock try to do to ne, 
and I think the way to do it is to ignore his representation and simply give my own, 
which I'm pretty confident is already fairly well stated in the earlier affidavits. 
I can't avoid defending myself but I do not want to target hime 

In his 6., he refers to my "considerable reluctance tou proceed," but if this 
is limited, as he does not limit it, to the discovery, actually I refused, which is 
not the same as being reluctant, and in the other sense,of proceeding, I was not at 
all reluctant, as indicated above, but wanted to take the initiative with both an 
appeal and a demand for a trial on the facts. (Which as I understand the Constitution 
is still mine as a matter of right.) 

I do not know what he means by "substantive repliesWhen I'd have had to search 
to provide records and could not and when all I did was tell him in each case that 
I had already provided all of which + kmew, which he could have said without me having 
to,in forn, risk getting uyself in trouble by swearing to what I could not swear to. 
"Hae és " otc.) But he knew he left that I did not intend to do what he 

asked and all I'd agreed to is thar sdile mores I do not agree to the formulation 
ofthe lastJentence in graf Ga 6. And he had no basis for indicating in any way that, 
as he quotes himself in graf 7, tet I was going to make "the response to the defendant's 
discovery." He should have said, if he wanted to proceed as he did, that I was at the 
least reluctant and he needed more tine to try to convince me. But there never was 
any doubt that I was opposed to even pro forna couplafince and didn t intend it as of 
the time he left here. And never later in any way indicated otherwise. (He indicates in 
8. that I'd said I would think it over.)Ile refers to the strtegic decision I'd made 

but alas he never really presented it to the court and to a degree I thereafter 

undertook to in an arYidavit. 
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In graf 11 it was wot by any means mexely uy refusal to give ansvers, consistent 
with my »osition, which is never really stated. I also had to provide the documentation 
to which he never reves, and + simply, couldn't, Me then switches to "Fully" to 

refer to "the discovery ccquests," agithere was never any question on this score, All 

he asked me to do is what I did with vogard to each question when he read them and 

  

  



after I'd made clear, as he mew in any event, that "full" compliance was a complete 

impossibility, Less than "fully'+he already had my responses on his pads I could 
argue, as I do not want to, that he also had the "substantive knowledge" because it 

is in the appeals and affidavits of which he had copies, including of affidavits he 
did not file. 

In 12 he refers to a call from Lalaie. There was another callg that is in the 
case record, in which, by pretext, Lallaie really called to tell him he'd ask that I 
be charged with contempt. While there may not have been any reason to include that 
in this affidavit, what I said is relevant to rigy position on the discovery and trial 
on the issues, I told him to tell LaHaie that I dared him, and I told Jim he would 
not dare because he didn't dare risk trial. 

He says only that he felt helpless because of my position in 13, but I do not 
think he wag helpless. He could have gone up on appeal promptly, as I'd asked, and 
he never did until later, when I insisted, ask Smith to make that ppssible,. He 
could have argued all that I'd said in opposition, and proved it. I recQ1l even suggesting 
that we arrange to wheel two full file drawers o¥ the entire file. cabinet into the 

courtroom. He did not have to leave it up to me to try to use the backdoor in my 
affidavit(s), he could have made out a real case of excessivenss, harassment, lack 
of need and impossibility, He did not by any mewns have no alternative but "to file 
nothing" then, And I believe that as a matter of law my position was correct. And 
my position for the court as distinguished fron my layman's interpretation of the 
Act was not the "absolute position that discovery is not warranted on the search 

issue in an FOIA case," even when qualifiejwith what he next says in 13, page 6. I 
think that if he didn't at that status call he should have argued strongly all the 
points I'd made to him and ordfenfed proof. It is true that I always maintained 

that they'd not shown need. 
opm Wie} We 

Going back to iis 37 while it is true that I could not go to see him, it is 
not true that my health was the only reason if it was any reason because he knew 

my position in advance. His real reason was to try to talk me into the pro forma 

coupliance I refer to above and feared. I do not regdl1 that what he concludes 4 
with was relevant, that I was to provid&' as much detail as was feasible about the 
inadequacy of the FBI's search for the requested categories of records." The sole 
question was of my compliance with their demands, as sct forth in their discovery 
motions. I'll be surprised if on receipt of them i did not give him something in 
writing, including affidavits, probably. 

it is now apparent to me that, as you say, page i 2, graf 2, he is trying to 

shift all the responsibility on me, and that prescnts me with problems and perhaps 

limits my alternatives to what I'd prefer not to do, defend myself against him and 

Hitchcock as well "xmmikti as the overnment. Can you think of any alternative? I will 
not accept his responsibilities for him and it would not be in his interest if I were 
willing to. At the same tine, I do not want to dump on him no matter how justified it 
is, and I think it is now more justified than you observed in what you've seen of the 

record. Maybe he and Hitchcock saw no alternative, in which event he should have spoken 
to me, and maybe Hitchcock talked him into it, which would not be material anyway. 

As best a nonlavyer can be, I am certain that this situation is of his creation 

and that it would not exist, even after the discovery demands were filed, if he'd 

done as I wanted and asked. 

Dismissal of them case never bothered ne. I wanted that and offered it subject 

to the rights of others to sce what was not searched for me, so that,as a sanction, 

gave me no trouble unless it was precedntal, in which event I'd have been concerned 

avain about the rights of others and of sanctions on people Like you, a later devclop- 

monte



On
 

Yau correctly understand how I feel and verhaps this helps you further, but do 
you see any alternative or do you see how I can adequately defend myself while mini- 
mizing what I day about hin? 

My concern with his affidavit is not that it violates privilege but that it is 
not faithful. His problem, I guess, is that he camot be and avoid sanctions and thus, 
without asking me, did 6&8&-that line, 

I guess the short answer is that I'll do what you suggest after you think it 
over, I have no reluctance if you want to discuss this with Hitchcock, by which I 
mean what I've written. Usc your own judgement. But if Jim could be ready to sign 
this I think it better not to include him. Privately, he may anticipate some problems 
with his wife over this, which may account for it in parte 

No, my reaction is not to reiterate » a8 you thbnk on page 2 of your letter, and 
I do understand that after remand the issues are as you state them. However, I do 
not believe that they are set in concrete and I do believe that it is possible to 
argue new evidence, as I've indicated, and 46 does get to what I think is always 
relevant, despwte the coyrts' ducking of it, deliberate lying as a secondary. The 
new evidence does prove what I stated and is germane, that they had and knew they 
had relevant records ani were withholding them so 2) they neded no discovery from 
me to locate them and b) no discovery froi me would enable them to prove they had 
complied. I think this apnroach is more necessary for others than for me, but I dé 
think it can be very helpful to me. It will not require many illustrations and they 
are, except for the new proof they've disclosed to “ari Allen, in the case record. 
(This backdoor is what I had in wind in asking you if you lmew aiyone in Saltimore 
who would file a small suit for a couple of these to dvamatize what they are up to. 
For your information, many months ago I asked Jim about this, asking him if he could 
do it by my birthday, Avril 8, and that if he would and could be certain he would 
and could I'd write Huff so informing hime He hasn't yet, which is not atypical.) 
Do you really need more than the Dallas police bwoadcast recordghgs and the critics, 
the finding of the forner confirmed to me in writing months ago (after Phillips' 
lying if not perjury) and the 1 he confismed iin tha tickley » whjch are a strong 
third point. he, fwsjptinw ticles, wil tu Mp ANE in dbyigsh 

&monz the ancillary advifitages of this, particularly for me and what these 
terrible people have been able to get away with in wrecking my reputation, is having 

a nice, succintt statement of it for any forther appcal as well as (remotely possible) 
for the future and Congresse And, perhups, th: mediae We do now have new evidence that 

their representation of tha need for discovery, which the courts believed, sas to their 
knowledge not true and that is what I siiore at the tine. Mris is not to reargue what 

the appeals court has ruled on but to argue new evidence that isg relevant to all they 

alleged to all courts on their need for and purposes in discovery, the basis for the 

sanctions. I think also that the mere filing of it may give them pause and that 

rather than face itg, crazy and powermadg and vengeance-driven as they are, they may 

have second thoughts. It is akin to what the situation Gesell found himself in when 

he had to lambaste Axelrad and recused hi::self in that case. Axelrad deceived and mis~ 

led him. I hope you can see it this way because I think it has great potential, 

particularly in overturning wrongful an: evil and dangerous precedents - tor others 

to suffer, including lavyers. And be very helpful to FOIA in general. And mt, {oo . 

Io really do not have the option of beins my pwn counsel, and for several reasons. 

One is the physical problen of gettiag thers, which under some circumstances i& not 

insurmountable. Like the time of the status call and a parking space at the court= 

housee £ could take a cab or maybe get a friend who isn t : working. But then I'd 

not be able to conform with court procedures. I do not even have a suit that fits me 

and with the life I weg, I've no need for one, although I could get one. But I cant 

stand at the podium and there is no mike at the tables if he were to waive that. What



may be more important is that this is precedent and I cannot in good conscience risk 
harm to others, which would be inevitable if I goofed, and on the law and precedent 
this is certain because I'm ignorant of both. I also agree with you in what you say 

ith would do. I'm sire that besides being a disgrace to the judiciary he by now 
hates me very much. (Which leads me to a side issue in the event you are able to 
pick up anything on it: I'm certain they have flashed some of the FBI'd fabrications 
about me to these judges, as pretty clearly they did in Memphis and to that State 
AG, whose conduct an:mot be explained in any other vay. Still an aside, and private 
on Jim, going after the records on me has been my first priority since the Act was 
amended and he's not yet done a thing, despite frequent promises. “his may help you 
understand him more. He also never went farthur on the fee waiver withdrawl although 
shea, dedlyed and delayed for him to and despite the complete falsity of what Bill 
Vole pr&pared to jastify it, whiog} th Jim and Shea got in writing;and when Jin 
did nothing abodt I even attac , +0 an affidavit in the King ease, after which they 
backed off on charges in it for xeroxing, ) 

So, while I'l! aware that this is my right and that it is proper for you to 
call it to my attention, for which also thanks, it isn't practical. This is not 
comparable with the situation before the appeals courf? I've not considered it. 
Do you not recall my asking you what wy rights would be after Smith, particularly in 
Maryland, and can I demand a trial, etc? (When you can, I'd still like to know 
those answers, ) 

Nay I respectfully disagree with your compliment, that my "greater experience 
has given" me "more wigfon." It is not wisdom b.ciuse widdom is not the only fruit 
of experience, 

There is much that we learn from experience (and mistakes and often it is not 
possible to convey this to others, as I've learned. 

   “img and Hitchcock have put me in a difficult position and frankly, I am not 
at all,certain of what my position and course Jhould be, one of the reasons I've ! 
undertaken to inform you fully, I'1l probably do as you recommend. Moreover, this i 
has become personal and that usually requires impersonal advice. I have a conflict = x 
not lost on me, between my own interest and my liking of Jim, which is based on what XS 
he is rather than what he isn’t antl in! ¢ diminished by what he is trying, although g 
that is a disappointment. In this connection, I'm glad that you've seen what you've - > 
seen without my stating it. All I can recall telling you is that he ought not Handle 2 Z * 
any deposition and if you wanted to know why I'd tell you in confidence, He is what 
he is and he isn't what he isn't and he is a good person. Despite the present. 

May Lin closing suggest to you that there is some flexibility in most situations 
if one looks for don and isnt completely rigid. I illustrate with experience, not 
wisdom. Well, s.ys he laughing a bit, maybe a little cunning. When the FBI's release 
of its JFK Hy records in 12/7 T\ eee a monster media event, all the FBI's way, and it 
h@d another batch to disclose while ignoring all my many JFK requests, and when I was_ 
then additionally stonewalled, I did persuade Yim to file for ag complete fee waiver 
and a TRO. He was aghast, Gesell, the strict one, would never give a TRO. L told him 
I didn't expect Yesell to but that it would help, including in the fee waiver. He was 
reluctant bgut he agreed, and for once he tried to put them on th: defensive. They 

then had a six~lawyer "Get Weisberg" crew in Civil. All six plus SAs and other DJ 
lawyers were in the courtroom. Frankly, I'll be surprised if Gesell did not see clearly 

what I was up to. In PL SEY he was able to carry water on bath shoulders: he denied 
the TRO but ordered, the ee W on as rapidly as possible, and two days later I had 

14 cartons of records, and he gave them hell at the s.me time, My point is, if I may 
appear to be avunculay with a 40 year old who is also a lavyer, as long as there is 

nothing absolutely wrong with a wove it ought not be ignored entirely. (I'm arguing 

"new evidence" and not trying to blindside you.) I made out a case for the TRO, and



asking for it was not wrong and it helped Ges sell reach the decision I wanted. Much 
more, it greatly int luenced Shea, and he not only gave me a complete fee waiver on 
everything, he ordered what the FBI agreed to and then ignored, that all JFK and King 
records disclosed To anyone be sent to me without charges 

I am thinking of a number of things this way in asking that you consider arguing 

and documenting "new evidencef*and how embarrassing the documentation can be to them 
now. It can have an impact on Smith, who may, as you indicated, be somewhat embarrassed 

by the position in which he is and give him a way around it. DJ and the appeals court 

also can be embarrassed, How can they hold that the government does not need con~ 
temporaneous time records to get costs and plaintiff's do? Moreover, the content of 
this new éWidence, coming from a lawyer and not a pesson they dislike, can be of 
some impact on appeal. They are not preprejudiced against you as they are me. 

I can give you other illustrations, from FOIA litigation, which is experience, 

and from other and sometimes difficult and painful experiences, I do not think that 

arguing new evidence is out of bounds or entails much mork and I do believe that it 
can have impact, perhaps succeed, and that it also shifts the burden back to where 
it belongs and may also be helpful to jin. 

I do wish that Hitchcock had argued the Catch-22 involving Stanton, and I do 

not presume that you can presume to give him legal advice. But if it is not absolutelyk, 
40086 impossible now he ought argue that. 4nd not only for “im. For hinself, for you 

and for other lawyers in the future. Ii he has not:seen it, perhaps you can give him 
a copy of the copy I guve you? 

In sumary,fit is probable that I'll do whatever you suggest. I'm trying to 
inform you as fully as I can and hope that it enables you to make a better judge- 
mente *f 

From the interruptions it is now not likely that I'll be able to mail this 

tonight but it will go out tonorrowe 

Meanwhile, and this is separate from your law training and experience, please 

try to keep in mind what I've come to call intellectual judo, that your muswiem- 
opponent's greatest strength often can be used against him. 

ould wishes, 

P.S. Whether or not I can make the outgoing mail, of which Frecerick has but one 

a day, I have a medical apvointment Wednesday afternoon and probably won't be home 

until after 3:30. As usual, walking therapy first thing in the morning and wntil 

about a 10:30 for me to be home.


