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Jurists Attack Abuses of Right to' Pry Into Opponent's Secrets 
By Daniel B. Moskowitz 

"Discovery'" is the process by which law­
yers on each side of a civil suit get details 
about tlylir opponents, invoking the author­
ity of the court to force open confidential 
records and secret files. The concept is that 
a trial can run efficiently only if each side 
knows the key facts ahead of time: · But. in 
fact, discovery is often a club intended not 
to gather relevant information but to beat 
the other side into submission. 

cago, in a ruling that tossed out a $10,000 leaders feared that if members' candid a.s- another look at an order imposing coun­
fine levied on the American Academy of. sessments of the character and qualifica- tervailing duties on certain imports. 
Ortlwpaedic Surgeons for disobeying a tions of applicants became public, they When Commerce slaps on this extra tax­
judge's discovery order. The opinion in would be less candid in the future. , to make up for unfair benefits overseas pro­
Marref>e v. AAOS was handed down Jan. 3. The appellate court majority ranked ducers get from their home governments­

The penalty for criminal contempt those worries as very serious, affecting not its usual order says that it will review the 
should not have been imposed because the . just private rights but the public interest in matter in 12 months. But that is m,t 
underlying discovery order was invalid, six p~rving · the First Amendment guarantee . enough notice, the Court of International 
of the nine ju<fM agreed. A,nd it was in- Trade has decided. The court told the de-
valid not because the documents were not 11 · II partment that it has to publish a warning 
import.ant to the plaintif.fs..-..tjiey were-but'·. BUSINESS T 'WT in the Federal Register before beginning 
because the trial juµge did·.iiot go far LJ\ll' the re-examination. 

A 
st. a 1980 rtAmendisc·~ Bar Fractoun.da- ~ :ili~~~::,r~~e %;;: 1 !~~~;~;:.a~~: 1~7~·~~~~ti!~ 
. ion l'f:po on . 0V:ry P ,ces Posner explained. that each of us can form associations with federal land acquisition policies says that 
ID Chicago put !t: ~veral law· "We may not ignore as judges what we whomever we choose. r ' the government must help any business 

, yer;i reported uq discovery to · know as lawyers-that discovery of sensi"' • · What the jqdge should have done, Pos- displaced by a project being built with 
try to move ~ toward ~ttlement. For · tive;docwnents is sometime(l.ac>ugbt not t.o _ ner said, was tc.daave all of the names and Washingt.on money to find a new location. 
so~e attol'!'eys this ~t ~-~ truln,_ ill~ evi<M>nce that will. ~Jp the party other .jg~ :material 'blacked out be-·-- A· laurui:ry i.ised that requirement to get a 
~ to P.•ck a propitious mom!nt lo se?Ye•\ t1eeking cliscovery to prevail Pl) t,b~----fore tlie.,...iecords were made available to the 'federal judge to halt construction on a 
a ma,JOr discover,y.request, hoping t.bat ~ of his C8l8 but to coerce his qpponent to disgruntled. .cwd.on. Then specific names Transportation Department project until a 
opponent!~ rather ~ttle ~ res~ settle regardl~ o( tbe merita rather than _ would ·be made available as the plaintiffs' new site for the establishmen~ w~~ fowid. 
For o~ it rneaiwalikiDg for ~ti~n to have to produce the documents," Posner · tawyers showed a need to know them. An- ··But the U.S. Court of Appeals m Richmond 
about w~ch they ~ oppoemg _ parties wrote. other alternative: The judge himself could said +hat the injwiction should never have 
were particu]arly sensitive." · The ruling came in an attack on the have read the files involving the two plain- been issued. Officials had tried to fmd a 
. But mcreasingly, legal scholars and ju- academy by two surgeons who had been tiffs in the case, and, if he founa in them no location, and that's all the law requires, the 

natl are getting concerned about such dis- denied membership in what they claimed evidence of wrongdoing, could have ended higher court ruled; there's no guarantee 
oovery abuses and are reminding judges was a plot to protect older members from the matter without anyone else seeing any that the search will be successful 
that they have an obligation to see to it new competition. And the documents in of the documents. (American Dry Cleaner§ u. U.S. DOT, 
that the data sought ii really.a vital part of question· were all the backup materiaJs In other cases, courts ruled that: .Nou. 30) 
the case. The most recent ~r can:w about every application denied d~ the • The Comm~rce Department bas to Moskowitz covers legal affair:, for 
from the full U.S. Court of~~.~- 197~-· The academy refused ~~Jt. be -n,ore 9"Dr)t'hc.,n it "ec~t~.J!e,~ McGraw-Hill World News. 




