UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

.......................................

HAROLD WEISBERG,

Plaintiff, : ' |

: . f
v. ¢ CIVIL ACTIONS NOS. 78-0333 {
: and 78-04‘2\‘0
FEDERAL BUREAU OF INVESTIGATION, : Consolidated \ .
et al/, : K b g
Defendants. : "\
AFFIDAVIT N

My hame is Harold Weigberg. 1T reside at 7627 0ld Receiver Road, Frede%ifk,

H

Maryland. I am the plaintiff in thesg consolidated casas: My subject—matqér X\\\

] A
expertise, professional experience and medical and physical limitations are j}
/ 1\

stated in my earlier affidavits and hawe not been disputed by the defenda&t. AN

i Y

e

1. Once again it required at least a week for the FBI's filing, i?s Motin&i
i N

to Q}smiss, to reach me because FBI counsel ended its practice of sending dfpies N
A\

of all filings to me. I always offered to pay the costs and the FBI alwayéﬁ

: \
refused to accept payment. I asked my counsel to ask present FBI counsel to send

me copies, for which I offered to péy,.and I was informed that he refused.g I
believe that under FOIA I am entitled to reciéive copies, &f not immediatel;% and
that under FBI practice I would not be charged for them., I know of no pdrpose
served by this refusal, by this ending of years-long practice in some cases

directed by the court because of my distance from my counsel, other than to cause

these inevitable delays. These delays required that my counsel request additional



timw HAd they restricted the information T could provide him. In particular,
since this past February, they caused greater delays and problems for him and
for me because of lingering additional illnesses that began with bronchitis and
was followed by pneumonia, pleurisy, ecchymosis (a kind of internal hemorrhaging
that is potentially dangerous for me because $ live on a high level af anti-
coagulant, which can cause death) and periodic exhaustion that my doctor says can
be expected to last for a month after the end of these new illnesses. From the
time T received this Motion to Dismiss until Tuesday, June 7, I had at least one
medical appointment every working day, more often two and gometimes even three.
These, too, seriously reduced the time in which I could prepare information for
my counsel and the time I had for preparing it. I also found that making two
trips a day to my basement to obtain needed records was too much for me and ended
the work I could do that day. These illnesses, added to my permanent physical
and medical limitations, delayed preparation of this affidavit. It also will
require more timemfor my wife to retype it because she also suffers the bronchitis
that is epidemic in this area and because of her age and other medical problems
is more painful and limiting for her.

2. Now that on May 18, 1983, the FBI has moved for sanctions against me,
I believe it is necessary for me to show that its Motion to Dismiss is based upon
what T regard as fraudulent misrepresentations and to show once again that,
although the FBI has not even pretended to support iss motion with evidence, the
existing and unrefuted evidence in the case record that I have provided proves the
FBI's allegations and representations are not truthful. To the best of my
recollection T restrict myself in this affidavit to evidence that is in the case
record and has not been rebutted by the FBI. In this I am saating that the only

unrefuted evidence in the case record is diametrically opposite the FBI's



representations.

3. In my affidavit of May 28, 1983, which I incorporate by reference, I
state that the FBI's Motion to Dismiss contains untruthfulness of such a nature
it cannot be regarded as accidental error, that it contains misrepresentations
and that it and the FBI's prior motion for discovery camnot both be truthful
because each is based upon contradictory and inconsistent representation - neither
of which is supported by any evidence and neither of which the FBI even pretended
to support by any evidence.

4. Tnherent in all the FBI's misrepresentations in these consolidated
cases, whether these representations be under oath or adwanced in pleadings without
any claim to any evidentiary support, is the identical and basic concatination of
misrepresentations that I believe constitute fraudulent misrepresentations.

5. T gtate the belief that an attempt is being made to victimize me by
fraudulent mmdrepreeentation based on the evidence that follows and the belief,
coming from my extensive FOIA experience with the FBI and its counsel, my knowledge
of the intent of the Congress in enacting and amending FOIA (in which I have a
well-known involvement because one of my early FOIA cases against the FBI was cited
as requiring the 1974 amending of the investigatory files exemption of the Act),
from knowledge of the legislative history of FOIA, from FBI regulations and
practigfg, and from hhe official statements regarding FOTA and its purposes going
back to those of the President and Attormey general 22 1966 in their ringing
endorsements of the Act and its purposes.

6. I believe that, except for information that is within the exemptions
of FOIA, the information I requested is mine as a matter of legal right and,
through me, is the information of the people as a matter of their right.

7. T believe that under the Act the burden of proof is exclusively on the



defendant and that under the Act I have a right to expect the defendant to meet
the burden of proof and not seek by any means, overt or devious, to impose it upon
me or any other plaintiff/requester.

%5 The most basic of the FBI's false representétions is that my réquests
are limited to four main files. My actual requests, for reasons sestated most
recently in my May 28, 1983, affidavit, are quite explicit in stating that they
are not so limited. My requests include all pertinent information 'mot contained
within" these FBI maih files.

9. In this long litigation, the FBI has never provided any attestation,
whether or not truthful or made of personal knowledge, and it hés not provided any
pleading by counsel that is addressing my actual requests or addresses them in any
way. Everything the FBI has filed is based upon the FBI's initial and perpetuated
misrepresentation of my actual requests. I have stated this over and over gain,
under oath, without refutation or attempted refutation or even merely pro forma
denials. To the best of my recollection, each of my attestations to this fact
remains ignored by the FBI.

10. As I also stated without refutation, I became aware of the FBI's intent
not to comply with my actual reqﬁestd before the first calendar call in this
litigation, before any record had been processed, on the day Judge Oberdorfer
recused himself. That day my counsel and I conferred with the FBI's tken counsel,
who told us what the FBI planned in substitution for my requests aﬁd T informed him
that this was not acceptable to me and would not comply with my actual requests.

I have stated this repeatedly throughout this long litigation and the FBI has
ignored it. It has not denied or made any effort to refute it.

11. This means that the FBI knew before it processed any records that I
regarded what it planned as not complying with my actual requests. Under the FBI's

regulations, which I have cited without dispute in this litigation, if it disagreed



with meeor could not understand my requests or had any problems with them, it was
required to ask that I rephrase them and offer agsistance in this. Tt never made
any such claims and never did any of the things required by its regulationms.

12. This was only the first of continuing FBI violations of its own
regulations. These regulations required it to make an initial search and inform
me of the approximate volume of records within my requests, the approximate cost
of providing them, and the approximate cash deposit it would require. Although at
the time of my requests no fee waiver had been granted and it was being opposedbiy
the FBI, the FBI never informed me of the approximate volume of records, their cost
or the size of the deposit it wodld require. The FBI also requires this information
from the preliminary search for its own purposes, including determination of
whether or not the request involves enough records for it to be classified as a
"project" case, for projections of personnel needs and assignments and similar needs.

13. This was not an accidental oversight by the FBI because I requgged
this information of both the Dallas and New Orleans offices: "I would appreciate
it if you could let me know the estimated volume of records involved in this
request and when you expect to begin processing...'" Not only was this information
mine as a matter of right under the FBI's own regulations, it was essential in
order to be able to pay the down payment the FBI would require of me.

14. Although I have attested to the informats!n in the immediately
preceding paragraphs earlier in this litigation, to a large degree on more than
one occasion, the FBI has not only dontradicted me. It has ignored my attestations.
Tt has never at any time made any belated attempt to comply with its own regulations;
never alleged that my requests are not comprehensible; never claimed that it faced
any problems in either understanding or complying with them; never asked for any

explanation of them; and it never asked that I rephrase or change or modify them



or offered any assistance in any rephrasing of them,

15. As I earlier attested without dispute, in other of my FOIA litigation
a numben of FBI FOIA supervisors offered testimony on behalf of the FBI addressing
what they testified are its undeviating practices in FOIA matters. It determines
whether there are pertinent records, whether or not the volume of records classified
it as a "project" case, what their approximate volume and cost to the requester will
be, and all the other information required by the FOIPA branch for its own
information and for it to provide to the requester. In this litigation the FBI
did not do any of these things that are required of it.

16. The FBI knows very well that FOIA responses require at a minimum at
least two searches at the outset, one to determine whether or not it has any
pertinent information and its volume and then the search to locate and process any
pertinent information. In these cases it never made either search. It did not
determine and inform me of the approximate volume and cost of processing the
requested information and the time this would require and it did not make the
searches required for compliance with my requests. Instead, as in an unguarded
moment of aberrational honesty Supervisor SA John N. Phillips attested, the Dallas
field office forwarded my request to FBIHQ where, arbitrarily, capriciously and
for ulterior and improper purposes I attested to earlier without dispute, SA Thomas
Bresson decided that/;gould be limited to three, later amended to four, of the main
files my request is specific in stating it is not limited to. Dallas, which claims
to have provided all its search slips, did not even pretent to make any search
until October 15, 1980, almost three years after it received my request and about
two years after it first claimed complete compliance. To these main files to which
my request of it specifically is not limited, the New Orleans office pretends to

have made a few additional searches under the names of only a few of the persons



it knew are involved in the federal and New Orleans investigations of the
assassination of President Kennedy and even then did not {gcate all its records
on those persons. Even now the FBL continues to withhold much of the identified
information that is not in these main files. Among the many defects of the
alleged New Orleans search to which T have attested without refutaé‘gyogzﬂeven pro
forma denial is the fact that most of them are dated dlmost a year prior to my
requests and thus cannot be searches made pursuant to my requests. WNeither office
made or pretends to have made any search for any information related to any of the
organizations involved in these imvestigations, although that is specifically

of both
requestadedbbbelh offices.

17. Even when I provided some of these names voluntarily - the FBIL never
requested any such information from me - the F¥BI steadfastly refused to make those
searches. And as I have attested, when the appeals office directed that it
process information pertaining to those known as Ueritice' of the official investi-
gation, the FBI engaged in a deliberate false pretemse, that the appeals office
had directed it to make a search only under the topic "eritics" when the appeals
office and the FBI #new that it does not file that way and cannot retrieve
topically. To date, even after T provided many FBI records reflecting the fore-—
going, the FBI refuses to make any part of the search it was directed to make
pertaining to "critics' and when I offered to dismiss this litigation after it
processed it information pertaining to some of the known "eritics' that I identified,
it persisted in this refusal.

18. Although the FBI claims to have searched under the topic "eritics"
in both field offices and it swears that the search slips it provided are complete

and authentic, it has not poovided any search slips or requests of any kind

1

pertaining to the topic "eritics'" or to any person known as a "eritic." Likewise,



although it claims td have made ELSUR searches at each office, as 1 attested in
my May 28, 1983, affidavit, the FBI has not provided any search slip or search
request of any kind relating to any ELSUR searches.

19. The plain and undenied truth is that the FBI knew very well that my
litigated requests include ”aay information related in any way to the assassinations"
of both Dr. Martin Luther King, Jr., and President Kennedy. I quoge, with the
emphaﬂ-oof the original, the August 14, 1978, memo from the Department's then
appeals director to the FBI's then FOIﬁk chief, Inspector Allen McCreight (attached
as(éggibi;\IBD The FBI hnew and it agreed that any such records 'being released
to anyone will also be released to' me.

20. This particular copy of this memo is, in fact, from the FBI's FOIA
file on me and clearly was known to its FOIA personnel involved in this litigation.
That the FBI correctly understood the Department's intent is stated in other
internal records disclosed to nie. Moreover, the Department informed me of this in
writing, including the fact that the FBI had agreed. Despite this agreement
reported in Exhibit 1, the FBI did not abide by its agreement and the Department’s

directive in this litigation or when it provided JFK assassination information to

others.
Fven p ;

21, Bbes when I made special requests for JFK assassination information,
the FBI disclosed to others and withheld from me, the FBI failed and to this day
continues to fail to provide me with or offer me this already disclosed and
processed JFK assassination information. Among the examples of this are the
ignored requests I made when the FBI did not abide by its and the Department’'s
word after books conforming to the FBI's assassinasiion views were published by

Edward Jay Epstein and David Lifton. I made separate requests for the identical

information and to this day the FBI has not complied. Another exampay'is my request



for the information provided to the House Seleci Commiittee on Assassinations.
After four or five years my request remains entirely ignored by the FBI. But
another and later requester has filed suit and the FBI is providing him with
igformation. It has not informed me of its disclosures to this other requester.
Tt has not even asked me if I would like copies.

92. Although the FBI did not dispute that it had agreed to provide me
with all information pertaining in any way to the investigation of thnse assassina-
tions, it never intended to keep its word and it did not contradict any of the
information I provided to the Department and it forwarded to the FBIL's FOIPA head
with Exhibit 1.

23. The truth is that a year earlier the Department promised the Senate's
FOIA subcommittee that some 25 of my requests the FBI had ignored for up to almost
a decade would be complied with. (Some of this information igs within this liti-
gation and has not been provided in it.) As of today, more than five years later,
the FBI has not done so. In fact, Inspector McCreight, also a witness before that
subcommittee and then present, refused to make this promise. He also did not
contradict the testimony of the Department's witnesses, that the FBI's behavior
with me in my FOIA requests was inexcusable. The Department promiged, the FBIL
then stonewalled and thereafter extended its séonewalling to this litigation,
despite the directives to it by the Department and its agreement with them.

24. Among those 25 old and ignored requests that also are pertinent in
this litigation is the request I first made under date of January 1, 1969. I
accompanied it with the deposit then required. It includes certain motion and
still pictures. Not one of these has ever been provided to me voluntarily by the
FBI and most still remain withheld. In two instances, after I complained to the

FBI that it had disclosed these films to later requesters and still withheld them



from me, I obtained copies. The others remain withheld. Although I attested to
this earlier in this litigation, the existing and correctly identified films of
both kinds remain withheld from me as of today.

25. (It was common practice to cash my checks and send me nothing at all.
Once my check was shredded, then patched together cr&dghy with scoteh tape and
deposited. It cleared all banks and was charged to my account.) W

Hyoon

26. With regard to these and other requests (all also ié;;;; this
litigation) that I made of the FBI that year, I wrote the attorney general on
January 1, 1970. These and all otherfzgg films of both kinds are included in my
January 1, 1970, renewal of my FOTA requests. I recwived no response at all..
i then wrote the deputy attorney general on December 2, 1970, after the change in
administrations, about these same requests. That resulted in an internal investi-
gation some of the records of which were disclosed to me. They disclose the
existence of FBI copies of these films. But even after FfIHQ learned again from
this internal investigation that its field offices had copies of the requested
films, they were not provided. (This internal investigation also established
that some of these films also were withheld from the Warrenm Commission by the FBI.)

27. Under date of May 28, 1979,(and perhaps on other occasions), I filed
a lengthy and detailed appeal pertaining to this information then withheld in
this litigation. In addition to about 2,000 words of information and detail, I
provided copies of the FBI's own records reflecting its possession of the.requested
still and motion pictures. I never received any response to this appeal.

28, This encapsulation underscores the spuriousness of the FBI's pretenses
that it requires more informatiggﬂfrom me for searches. It reflects the FBI's
determination not to search and not to comply.

29. With the long and consistent FBI record of refusing to search and

10



refusing to comply after it was provided with proof that it had pertinent and
withheld information — which it did not need in any event to make a proper search
- and with the record of the attorney general, the deputy attorney general and
the appeals director, of doing nothing at all when the FBI was obdurate, there is
no reason to believe that, if the FBI had the discovery it demands in the form in
which it demands it, it would do anything more than concoct another stonewalling
cock-and-bull story. Moreover, I reiterate that I have provided all of the

does
requested information and documentation of which T am aware and that the FBI H@#e

not: deny this.

30. That the FBI had copies of some of this film also is disclosed in the
records it provided to the Warren Commission and it in turn disclosed. Among
these still withheld pictures are six stills from one of the also requested and
withheld motion picture films that the New Orleans office used and displayed in
interrogating witnesses to some of Lee Harvey Oswald's activities in New Orleans.

31. Another New Orleans withholding that persists until now in this
litigation overlaps an old FOIA request I made pertaining to one Ronnie Caire.
The FBI's internal investigation after I complained to the Department disclosed
the exigtence of Caire records the FBI had denied exieted. However, that did not
result in their disclosure then or since then in this litigation.

32. These January 1, 1969, film requests and other related requests
pertain to one of the FBI's larger investigatory failures and shortcomings. This

un idenk 1 fied
has to do with the existence of a publicly udédedfified Pswald preassassination
associate. In the FBI's solution, this means an associate of the assassin. The
FBT has and continues to withhold information identifying this associate of the
alleged assassinlit never identified. It made only a perfunctory New Orleans

investigation. It obtained fingerprints from one of Oswald's leaflets. T also

11



made a separate, prepaid request for that information. This involves both TDIHQ
and the New Orleans office at the least. That separate request also remainsg
ignored. Thal information also remains withheld in)/this litigation. If it is
not filed in any main assassination file, it is et{il within my litigated requests,

and T first requested it almost fifteen years ago.

33. These are among the countless proofs that the FBI's present false
representation, that I am supposedly enlarging and shifting my requests, is
knowingly and deliberately false. I believe it is also a fraudulent misrepresenta-
tioq/to defraud me now, as I was defrauded in 1969 when my check was cashed and T
redéived nothing for it. It also was asserted to threaten me with possible
incarceration. My counsel reported to me that the FBI's counsel had made such

noises to him recently about a possible contempt charge. While it may not be the

major item in point, I believe that it is significant that these are ignored 1969

requests, repeated in 1970 to the attorney general and the deputy attorney

general and on appeal in this litigation in 1878, I select these as illustrative
because they are the oldest of the 25 documented ignored requests tabulated in
another case in 1976, because the FBI and the Department continuiﬁéhereafter to
ignore them, because the same information is sought in this litigation and is
withheld, and because these are the requests the Department promised the Senate
in 1977 would be complied with promptly and have not been complied with. This
information also is included in my ignored affidavits in this litigation. Given
this record, all known to the FBI and the Department, I believe it is obvaous
that any allegation that I shift or enlarge my request is knowingly and
deliberately false.

34, Moreover, it is obvious that when my request was interpreted by both

the Department and the FBL as encom assing ''any record related in any way to the
P any auy

12



assassinations," the words and the emphasis of the appeals director in Exhibii 1,
and it begins by referring to the FBI's agreement to this and to providing me
with any JFK assassination information provided to any other requester, it simply
is not possible for me to expand or enlarge my requests and the FBI and the
Department know it.

35. The foregoing illustratéens are only illustrations. There are countless
euch matters that characterize this case and to a large degree are set forth in my
affidavits and are not contradicted. They are merely ignored. Taken togéhher
with the fact that my requests are admittedly all-inclusive, as is stated in
Exhibit 1, the FBI's own FOIA record pertaining to my litigation, I believe that
the FBL's false statements, misrepresentations and deceptions throqghout this long-
stonewalled case, particularly in its discovery stratagem and more recently in its
demand for sanctions that include my repaying it for the money it squandered to
defraud me, are not accidental. I am defrauded of my rights under the Act and
if I pay it I am defmauded of the money it has wasted in defrauding me. If the case
is dismissed based on its untruths, then I am defrauded even more. Contempt, of
coursge, can be more serious,

'7\ *ét L] Af’dfyyfﬁﬁ

agl
actifaities rather than the FBI's fictions, one

36/

of the FBI's representations in seeking the sanction of dismissal is ridiculous
%
and ludicrous. It is that its "discovery is merely designed to ascertapn the facts
and/or documents which a (sic) plaintiff claims exist and which allegedly demonstrate
that the agency's search was not adequate.” (Page 2) Until the FBI proves that it
requested ’

has searched for all its/information, its search cannot possibly be represented
as "adequate.'" It has neither done this nor claimed that it has.

37. Moreover, as I attested in my affidavit of May 28, 1983, this is an

entirely different representation than the one made to proculg the #iscovery Order.

13



Then it was not alleged that T had not provided this discovery information, as
uncontestedly I had. TIf then was alleged instead that, because the FBI had ignored
that information and documentation when I provided it, I should now be required to
draw it all together for the FBI, which is to say, do the work it should have done
and failed to do.

38. Although the FBI knows it has not searched to comply with my requests
and has not provided all the pertinent information it knows it has, as is reflected
in Exhibit 1 of five years earlier, it now represents that my "failure to comply
with a discovery order deprives a defendant (i.e., the FBI) of a full and fair
opportunity to prepare its case and deprives the courts of information indispensable
to a proper adjudication of the issue." (Page 4) This is obviously and knowingly
untrue.

39. This is followed by the equally and knowinglh false representation
that my "refusal to answer its (the FBL's) discovery will deprive it of a mea;ingful
opportunity to demonstrate that plaintiff's assertioﬁs about the adequacy of the
FBI's search are baseless." (Pages 4-5) While without it the FBI knew my requests
are all-inclusive and it made no searches to comply with my requests at all in
Dallas and made knowingly inadequate searches in New Orleans, neither disputed when
I attested to both repeatedly throughout this litigation, it is beyond question
that it knows such allegations are false.

40. 1If none of this were true, as all of it is, until the FBI attests
that it has searched to comply with my actual requests and has done as directed
and agreed to J§in Exhibit 1), any such representations are on this basis alone at
least premature. The FBI has not provided such attestations in this litigation
and it does not try nowv.

41. Because the FBI knew that its attestations in this litigation do not

Ltk AR -
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with fact and truth, to the degree poas%ble it provided incompetent attestations

by one who, if faced with the charge oﬁsperjury, might defend;himself by claiming
that he did not know anything at all about what he swore to. While I believe that
FBIHQ SA John Phillips did cross the line and did swear falsely to what he did know
was not true, much of his swearing is to what, undeniedly, he did not know of
personal knowledge. Moreover, when I‘attested to this, neither he nor anyone else
speaking for the FBI, under oath or otherwise, disputed me in any way. Yet in all
inst@ncea, the FBI has available to it those who do have personal knowledge.

It is my understanding, cfoming from the Londrigan and other decisions, that

personal knowledge is a requirement. It is undenied that those who have personal
knowledge are available to the FBI for such attestations.

42. One example of this that I select because of the frequency of my
repetition of it under oath and because of the FBI's careful restriction of its
responses to Phillips, who neither had nor claimed any personal knowledge, is the
matter of-the FBI's copies of the tapes of the Dallas police radiobbroadcasts of
the time of the assassination. Only Phillips, who has no knowledge, provided

attestations, and he swore only falsely. He shifted his falsehoods in an effort

téﬂdeny new evidence as I produced it. In plain English, he lied his head off,
even though his official responsibilities, if not legal training, let him know
that to provide any competent attestation he required personal knowledge. His
official position also hold him who could or did have such persomal knowledge in
Dallas. WNone of this deterred Phillips or FBI counsel, who were also informed

by my undenied, unrefuted and unrefutable and documented affidavits. They also
prove that the FBI undertook, from the outset, to hide its copies of these Dallas
police radio tapes. This also is undenied. It cannot be denied because I provided

the FBI's own proof of it. The FBI provfded it to me in this litigation.

15






