UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
J. GARY SHAW,
Plaintiff,
Vo

FEDERAL BUREAU OF

INVESTIGATION, .Civil Action No. 82-0756

Defendant.

o e Nt e et e et e e e

STATEMENT OF MATERIAL FACTS AS TO WHICH THERE IS
NO GENUINE ISSUE, PURSUANT TO LOCAL RULE 1-9(h)

1. By letter dated October 24, 1979, to Federal Bureau of
Investigation (FBI) Headquarters, plaintiff sought access to a copy
of "an album of photographs of participants in th Quebec-Washington-
Guantanamo Walk for Peace" which was referred to in Warren Commission
Document 729. Affidavit of FBI Special Agent John N. Phillips,
filed herewith (hereinafter “Phillips Affidavit"), para. (3)(A) and
exh. A.

2. The FBI acknoéledged receipt of plaintiff's request by
letter dated November 6, 1979, and advised him that a search of the
indices of FBI records would be made to locate records within the
scope of his request. Phillips Affidavit, para. (3)(B) and exh. B.

3. By letter dated February 8, 1980, the FBI advised
plaintiff that the requested materials were exempt from disclosure
pursuant to the exemption of the Freedom of Information Act (FOIA),
5 U.S.C. §552 (b)(1l), pertaining to information classified in the
interest of the national defense or foreign policy. Phillips
Affidavit, para. (3)(C) and exh. C. The FBI also advised plaintiff
of his right to appeal this action to the United States Department
of Justice. Id.

4. By letter dated February 18, 1980, to the Office of
Privacy and Information Appeals (OPIA), Office of the Associate
Attorney General, U.S. Department of Justice, plaintiff appealed the

denial by the FBI. Phillips Affidavit, para. (3)(D) and exh. D.
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5. By letter dated March 17, 1980, the OPIA acknowledged
receipt of plaintiff's appeal letter. phillips Affidavit, para.
(3)(E) and exh. E. OPIA furQher advised piaintiff that there was a
backlog of appeals and tyat he would be advised of the decision of
the Associate Attorney General. Id. |

6. By letter dated March 31, 1980, the OPIA advised plaintiff
that it was affirming the denial by the FBI pursuant to 5 u.s.C.

§552(b) (1), Phillips Affidavit, para. (3)(F) and exh. F. Plaintiff

was also advised that the requested materials were being referred
to the Department Review Committee for classification review and
that he would be notified if any of the materials were declassifed.
id.

7. By letter dated October 20, 1980, to the U.S. Department
of Justice, plaintiff requested the Office of the Associate Attorney
Géneral to review its initial decision on plaintiff's appeal.
phillips Affidavit, para. (3)(G) and exh. G.

8. By letter dated November 5, 1980, the OPIA restated its

‘ position as set forth in its letter of March 31, 1980, and again
advised plaintiff that the requested materials were classified and

~ had been referred to the Department Review Committee for its
review. Phillips Affidavit, para.  (3)(H) and exh. H. The OPIA

further advised plaintiff that if he intended to request access to

Warren Commmission Document 729 rather than the photographs referenced

therein, he should contact the FBI directly. Id. Plaintiff was
further advised that the OPIA would consider an appeal from the
action of the FBI on materials other than the photographs. 1d.

9. 1In October 1981, pursuant to the administrative appeal
of another individual, the photographs requested by plaintiff were

again reviewed by the Department Review Committee, at which time it

was determined that the photographs no longer warranted classification.

Phillips Affidavit, para. (7.
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10. The FBI has invoked Exemption 7(D) of the FOIA, 5 U.S.C.
§552(b)(7)(D), to withhold the photographs from release to plaintiff.
Phillips affidavit, para. (7)(A). The withheld materials consist
of investigative records compiled for law enforcement purposes which
were provided to the FBI by a nonfederal law enforcement agency.

Id. paras. (6) and (7)(A). The release of these materials would
disclose the identity of a confidential source as well as the
confidential information furnished by that confidential source.

Id. para. (7)(A). In this instance, the photographs were furnished
to the FBI by another law enforcement agency which has requested
that its information and the fact of its cooperation with the

FBI be held in confidence. 1Id.

Respectfully submitted,

STANLEY S. HARRIS
United States Attorney

ROYCE C. LAMBERTH
Assistant United States Attorney

DATED: July 13, 1982 MIRIAM M. NISBET
Attorney-Advisor
Office of Information and Privacy
United States Department of Justice
550 llth Street, N.W. - 9th Floor
Washington, D.C., 20530
(202) 724-7400




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
J. Gary Shaw,
Plaintiff

v. Civil Action Number
82-0756

Federal Bureau of Investigation
Defendant
Affidavit of John N. Phillips

I, John N. Phillips being duly sworn, depose and say

as follows:

(1) I am a Special Agent of the Federal Bureau of
Investigation (FBI), assigned in a supervisory capacity to the
Freedom of Information-Privacy Acts (FOIPA) Section, Records
Management Division, FBI Headquarters (FBIHQ), Washington, D.C.

(2) Due to the nature of my official duties, I am
familiar with the procedures followed in processing Freedom of
Information Act (FOIA) requests received a£ FBIHQ. Although I
was not initially involved with the plaintiff's FOIA request,
I am, however, familiar with all aspects of this request as it
related to the FBI. I am also familiar with the various
exemptions allowed under Title 5, United States Code (usC) ,
Section 552, wherein documents or portions thereof may be
withheld from disclosure, and I have supervised the
preparation of the detaileq justification and itemization set

forth in this affidavit. All information contained herein is



based upon my personal review oé the documents at issue in
this law suit, as well as informatibn provided to me in my
official capacity. ‘

(3) The following are\items of correspondence with
plaintiff:

(A) By letter dated October 24, 1979,

- plaintiff requested a copy of an "Album of photographs of
particxpants in the Quebec-Wash1ngton-Guantanamo walk for
Peace" which was referred to in files of Warren Commission

document as 729. (A copy of this letter is attached hereto as

Exhibit A.)

(B) By letter dated November 6, 1979, the FBI
acknowledged receipt of plainﬁiff‘s request. (A cOpy of this
letter is attached hereto as Exhibit B.)

(c) By FBI letter dated February 8, 1980,
plaintiff was advised that the requested material was exempt
from disclosure pursuant to Title 5, U.S.C., Section 552
(b) (1) . Plaintiff was also advised of his right to appeal.
(A copy of this letter is attached hereto as Exhibit C.)

(D) By letter dated February 18, 1980 to the
Associate Attorney General, Office of Privacy and Information
Appeals (OPIA), United States Departﬁent of Justice (DOJ).
p;aintiff appealed the FBI's denial. (A copy of this letter
is attached hereto as Exhibit D.)
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(E) By letter dated March 17, 1980, the OPIA
acknowledged receipt of plaintiff's appeal letter. Plaihtiff
was additionally advised of the backlog of appeals and that he
would be advised of the decision of the Associate Attorney
General. (A copy of this letter is attached hereto as Exhibit
é.) ‘

(F) By letter dated March 31, 1980, the OPIA
advised the plaintiff that they were affirming the denial of
the FBI. (A copy of this letter is attached hereto as Exhibit
F.)

(G) By letter dated October 20, 1980 to the
DOJ, plaintiff requested the Office of Associate Attorney General
to review their initial action. (A copy of this letter is
attached hereto as Exhibit G.)

(H) By letter dated November 5, 1980, the OPIA
restated its position set out in their letter of March 31,
1980 and advised plaintiff that if he intended to request access
to document number 729 rather than just the photographs he
should contact the FBI. Plaintiff was also advised that the
OPIA would consider an appeal from the FBI's action only on
materials other than the photographs. (A copy of this letter

is attached hereto as Exhibit H.)

(4) Explanation of the FBI's Central Records System

and General Indices:
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Access to the FBI Central Records System is afforded
bf the general indices, arranged in alphabetical order,
consisting of index cards on various subject matters, inclﬁding
names of individuals. The decision to index is made by the
investigative Agent and the supervising Agent, except for the
names of‘subject(s), suspect (s) or victim(s) carried in the
case caption, which are automatically indexed. The Central
Records System contains administrative, applicant, personnel,
general and investigative files compiled for law enforcement
purposes. The records system consists of a numerical sequence
for classifying of files broken down according to sﬁbject matter.
- The subject matter of a file may relate to an individual,
organization, company, publication, activity or foreign
intelligence matter. The index cards in the general indices
fall into two categories: 'main‘ index cards and “"see" index
.cards (i.e., cross references). A "pain" index card carries
the name of an individual, 6rganization, activity, etc., which
is the subject of a file contained in the records system. A
"gee” index card bears the name of an individual, organization,
activity, etc., other than the main subject, which name is
incidentally referenced to a portion of a document maintained
in the system. Generally "gee" references are only a mention

or reference to that individual or organization contained in a



document (or in a portion of a document) located in the main
file of another individual or organization.
ngee" references may contain insufficient background

or other identifying jinformation by which a positive

1dent1f1cat1on can be made with a given name. In many instances,

receipt of specific additional identifying information from an
FOIPA requester can assist in making a positive identification.
Futhermore, it should be,noted that the FBI indexes neither
all names of'individuals contacted or mentioned nor all
information received during an investigation. Only names and
information considered pertinent, relevant and necessary for
future retrieval are indexed. Only that portion of a document
pertaining to names or information indexed is considered to be
the "see" reference.

(5) 1Indices and Records System search for Records

Responsive to Plaintiff's Request

A search for the records requested by plalntlff was
made by consulting the General Indices. As a result of this
gearch, the document forwarding the photographs requested by
plaintiff was located. However, the photographs are no longer
attached to this document in FBIHQ files.

Therefore, it was necessary to locate a copy of the

game document in the corresponding pallas Field Office files



which are currently maintained at FBIHQ for processing under
the FOIA. As 2 result of this search the photographs requested
by plaintiff were located.

(6) A review of the above materials by me deternined
them to be investigative records compiled for law enforcement
purposes. The jnvestigations were conducted to determine if
activities of the subject of the file were in violation of one
or more of the following statutes:

Title 18, United States Code, Section 2383
(Rebellion or Insurrection)

Title 18, United States Code, section 2384
(seditious Conspiracy)

Title 18, United States Code, Section 2385
(Advocating the Overthrow of the Government)

(7 plaintiff was advised that these photographs
were being withheld pursuant to Title 5. usc, Section 552 (b) (1) -
For the information of the court, as the result of an
administrative appeal of another individual, these photographs
were again reviewed by the pepartment Review Committee in October,
1981, at which time it was determined that these
photographs no longer warrant classification. However , these
photographs are still being withheld pased on the following

exemption allowed by the FOIA:

(.
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(a) Confidential Source Material From Law Enforcement Agencies

Title 5, United States Code, Section 552 (b) (7) (D)
allows the deletion of material that would disclose the
identity of a confidential source and confidentiai information
furnished only by the confidential source.

The photographs furnished by a non-federal law
enforcement agency under an assurance of confidentiality have
been withheld pursuant to exemption (b) (7) (D). The FBI is
firmly convinced that any adverse effect of the existing

system of exchange of information between law enforcement

agencies would lead to disastrous and far reaching
consequences'to law enforcement proceedings. The FBI has been
made aware that unless the confidentiality under which
information is exchangéd continues, the willingness of
participating non-federal agenCies to exchange essentialv
information will be reconsidered. There is a traditional
understanding of confidentiality, which is reinforced daily
through contacts FBI Agents have with non-federal law
enforcement agencies. The free flow of information between
cooperating law enforcement agencies plays an integral part in
the solution of criminal investigations and investigation into

possible threats to the national security.



1f the information furnished to the FBI by non-federal
jaw enforcement agencies is made public pursuant to the FOIA,
cooperation between the FBI and these non-federal agencies
would be greatly diminished and information vital to the law
enforcement functions of the FBI would no longer be available
éo the FBI.

In addition, the agency which provided the FBI with
this material recently advised that it desires to have the
information and the fact of their cooperation held confidential.

(8) Detailed Justification, Itemization and Indexing

All documents in FBI files pertaining to this request
which were retrievable through search of General Indices have
been processed, and material not exempt from disclosure for
the reasons set forth above is being furnished to plaintiff.
The detailed justification, itemization and indexing of
documents withheld appears in chart from attached (see Exhibit
I), with the following headings: |

(A) Document Number

- Assigned for purposes of the affidavit only.

(B) Serial Number

This is the number given to the document when
it was made a matter of record and usually appears at the lower
right hand side of the document.

(C) Description of Document

The date and nature of the documeﬁt are

furnished.
-8 -



(D) Pages

The aétual number of pages of the documeﬁt and
the number of pages released are furnished.

(E) Deletions

This section briefiy describes the nature of
the information deleted from the document. Any greater
description of deleted material would in fact reveal the
information which is properly withheld.

(F) Exemption

This section indicates the FOIA exemption(s)
assertea for each deletion. |

(G) Cross Reference

This section sets forth a reference to the

paragraph in this affidavit detailing the utilization and

justification.
‘ ecial Agent
Federal Bureau of Investigation
wWashington, D.C.
Subscribed and sworn to me this la"[’day of 1982.
My Commission expires _'sz 14, 19¢%a .
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
J. GARY SHAW,
Plaintiféf,
v.

FEDERAL BUREAU OF

INVESTIGATION, Civil Action No. 82-0756

Defendant.

e e e e e e et e e

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

Preliminary Statement

Plaintiff brought this action on March 16, 1982, pursuant to
the Freedom of Information Act {(FOIA), 5 U.S.C. §552, and the
Administrative Procedure Act, 5 U.S.C. §§701-706, to compel disclosure
of certain records maintained by the Federal Bureau of Investigation
(FBI) pertaining to the assassination of President Kennedy.l The
records sought by plaintiff consist of photographs of participants
in the Quebec-Washington-Guantanamo Walk for Peaée, which were
referred to in Warren Commission Document 729, The Affidavit of
FBI Special Agent John N. Phillips (hereinafter "Phillips Affidavit"),
filed herewith, recounts the chronology of the administrative
processing of the records requested by plaintiff, and sets forth a
full explanation of the basis upon which the records were withheld

pursuant to FOIA.

1 pefendant notes that the named defendant, the FBI, is not a
proper party defendant to this action. The FOIA provides that the
courts have jurisdiction "to enjoin the agency from withholding
agency records and to order the production of any agency records
improperly withheld from the complainant." 5 U.S.C. §552(a)(4)(B).
The term "agency," for purposes of the FOIA, is defined at Title 5,
U.S.C., Sections 551 and 552(e). The Joint Explanatory Statement
of the Committee of Conference on the 1974 Amendments to the FOIA
states: "[I]Jt is not intended that the term 'agency' be applied to
subdivisions, offices or units within an agency.” S. Conf. Rep.
No. 93-1200, 93d Cong., 2d Sess. (1974) [reprinted in Freedom of
Information Act and Amendments of 1974 (P.L. 93-502), Source Book,
Joint Comm. Print, 94th Cong., lst Sess. 232 (1975)). The FBI is a
component of the Department of Justice and, therefore, not an "agency"”
within the meaning of the statute. Only the Department of Justice
would be a proper party defendant in this lawsuit under the FOIA.
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On the basis of this Affidavit, the entire record herein,
and for the reasons set forth below, defendant respectfully submits
that there exists no genuine issue of material fact and that
defendant is entitled to judgment as a matter of law.

Factual Background

By letter dated October 24, 1979, to FBI Headquarters,
plaintiff sought access to a copy of “an album of photographs of
participants in the Quebec-Washington-Guantanamo Walk for Peace™ which
was referred to in Warren Commissison Document 729. Phillips

Affidavit, para. (3)(A) and exh. A. The FBI acknowledged receipt of

" plaintiff's request by letter dated November 6, 1979, and. advised

him that a search of the indices of FBI records would be made to
locate records within the scope of his request. Id. para. (3)(B)
and exh. B.

The FBI advised plaintiff, by letter dated February 8, 1980,
that the requested materials were exempt from disc;osure pursuant
to the exemption of the Freedom of Information Act (FOIA), 5 U.S.C.
§552 (b)(1l), pertaining to information classified in the interest
of the national defense or foreign policy. Phillips Affidavit,
para. (3)(C) and exh. C. The FBI alsoc advised plaintiff of hisw
right to appeal its action to the United States Department of
Justice. 1Id.

By letter dated February 18, 1980, to the Office of
Privacy and Information Appeals (OPIA), Office of the Associate
Attorney General, U.S. Department of Justice, plaintiff appealed
the denial by the FBI. Phillips Affidavit, para. (3)(D) and exh.
D. By letter dated March 17, 1980, the OPIA acknowledged receipt
of plaintiff's appeal letter. 1d. para. (3)(E) and exh. E. By
letter dated March 31, 1980, the OPIA advised plaintiff that it was
affirming the denial by the FBI pursuant to 5 U.S.C. §552(b)(1).
1d. para. (3)(F) and exh. F. Plaintiff was also advised that the

requested materials were being referred to the Department Review
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Committee for classification review and that he would be notified
if any of the materials were declassified. Id.

By letter dated October 20, 1980, to the U.S. Department of
Justice, plaintiff requested the Office of the Associate Attorney
General to review its initial decision on plaintiff's appeal.
Phillips Affidavit, para. (3)(G) and exh. G. The OPIA resbonded
to plaintiff by its letter dated November 5, 1980, restating its
position as set forth in its letter of March 31, 1980, and again
advising plaintiff that the requested materials were classified
and had been referred to the Department Review Committee for its
review. Id. para. (3)(H) and exh. H. The OPIA also advised
plaintiff that if he intended to reguest access to Warren Commission
Document 729 rather than the photographs referenced therein, he
should contact the FBI directly. Id. Plaintiff was further advised
that the OPIA would consider an appeal from the action of the FBI
on materials other than the photographs. I4.

In October 1981, pursuant to the administrative appeal of
another individual, the photographs requested by plaintiff were
again reviewed by the Department Review Committee at which time it
was determined that the photographs no longer warranted classifica-
tion. Phillips Affidavit, para. (7). At a status conference held
on May 13, 1982, defendant advised the Court that the photographs
continue to be withheld as exempt under 5 U.S.C. §552(b)(7) (D),
inasmuch as they consist of investigatory records compiled for law
enforcement purposes which would disclose the identity of a confiden-
tial source and confidential information furnished by the confidential
source. Defendant indicated that it would prepare and file an affi-
davit fully explaining and justifying this exemption claim in support
of a summary judgment motion. On May 17, 1982, the Court ordered
that such dispositive motion be filed by defendant on or before July 12,
1982. Accordingly, defendant has moved the Court, pursuant to Rule
56 of the Federal Rules of Civil Procedure, for summary judgment on

the basis of 5 U.S.C. §552(b)(7)(D).
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Argument

PURSUANT TO 5 U..S.C. §552(b)(7)(D),
DEFENDANT HAS PROPERLY WITHHEELD THE
RECORDS AT ISSUE IN THIS ACTION

In accordance with the statutory requirements of the FOIA,
the fBI has processed all records responsive to plaintiff’'s
request. These records, which are investigative records compiled
for law enforcement purposes, consist of photographs provided to

the FBI by a nonfederal law enforcement agency. Phillips Affidavit,

. paras. (6) and (7)(A). The evidence envelope containing the

photographs is being released to plaintiff, with the identity of

the law enforcement agency deleted therefrom. 1d. para. (8) and

exh I. The identity of that source of information, as well as the
photographs, have been withheld pursuant to Exemption 7(D) of the
FOIA, 5 U.S.C. §552(b)(7)(D). The Phillips Affidavit contains a
complete description of the information withheld and a full explana-
tion of the basis for its denial. As the following discussion

will demonstrate, the application of 5 U.S5.C. §552(b)(7)(D) to
withhold this material is entirely justified under law.

Exemption 7(D) of the FOIA exempts from disclosure law
enforcement records insofar as their production would "disclose the
identity of a confidential source and, in the case of a record
compiled by a criminal law enforcement authority in the course of a
criminal investigation .... confidential information furnished only
by the confidential source ...." Exemption 7(D) was applied by the
FBI in the instant case to withhold information provided to the FBI
by a law enforcement agency with an assurance of confidentiality.
Phillips Affidavit, para. (7)(A). Special Agent Phillips has
explained the basis of the confidential relationship between the
FBI and nonfederal law enforcement agencies as follows:

The FBI is firmly convinced that any adverse
effect on the existing system of exchange of informa-
tion between law enforcement agencies would lead to

disastrous and far reaching consequences to law
enforcement proceedings. The FBI has been made aware
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that unless the confidentiali

is exchanged continues, the willingness of participat-
ing agencies to exchange essential information will

be reconsidered. There is a traditional understanding
of confidentiality, which is reinforced daily through
contacts FBI Agents have with law enforcement agencies,
The free flow of information between cooperating law
enforcement agencies plays an integral part in the
solution of criminal investigations and investigation
into possible threats to the national security.

If the information furnished to the FBI by non-
federal law enforcement agencies is made public
pursuant to the FOIA, cooperation between the FBI and
these nonfederal agencies would be greatly diminished
and information vital to the law enforcement functions
of the FBI would no longer be available to the FBI.

In addition, the agency which provided the FBI with
this material recently advised that it desires to have

the information and the fact of their cooperation held
confidential.

ty under which information

Phillips Affidavit, para. (7)(n).

Courts have consistently recognized that effective law

enforcement depends on the government's ability to encourage the

cooperation of any entity, be it institution or private citizen, in

the enforcement of criminal laws. Any deterrent to that cooperation

is clearly contrary to the public interest. See, e.g., Lesar v.

United States Department of Justice, 636 F.2d 472, 489 (D.C. Cir.

1980); Pope v. United States, 599 F.2d 1383, 1387 (S5th Ccir, 1979);

Church of Scientology of California v. United States Department of

Justice, 612 F.2d 417, 422-23 (9th Cir. 1979); Malloy v. United

States Department of Justice, 457 F. Supp. 543, 546 (D.D.C. 1978).

The Ninth Circuit's decision in Church of Scientology of

California v. United States Department of Justice,

supra, provides
a careful analysis of the legislative history of the 1974 revision

of Exemption 7, eliminating any doubt about whether Congress intended

"confidential source" to include non-federal law enforcement agencies.

The court observed that the scope or definition of the term "“confi-
dential source” was not expressly discussed in the legislative

pProceedings, but that the debates on the amendment made it "“clear

that the congressional intent was to broaden the scope to include

sources of confidential information other than informers." 612
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F.2d at 423-25. It found it apparent from the statements of both
opponents and proponents of the exemption that "Congress was
concerned that law enforcement agencies should not be faced with a
'drying up' of their sources of information or have their criminal
investigative work be seriously impaired.®” Id. at 425, The Ninth
Circuit accordingly concluded that Congress intended to maintain
the exemption's protection of confidential sources and their
information, both of which are crucial to effective law enforcement
effects, and that the congressional purpose would be thwarted 1if
federal law enforcement agencies were unable to assure foreign, state
and local police departments that their information and methods

would remain confidential. See id. at 425-26. In Lesar v. United

States Department of Justice, supra, 636 F.2d at 489, the Court of

Appeals for this Circuit followed the Ninth Circuit's analysis and
reached the same conclusion regarding the intended breadth of Exemp-

tion 7(D). See also Founding Church of Scientology of Washington,

D.C., Inc. v. Regan, 670 F,2d 1158, 1161 (D.C. Cir. 1981), cert. denied,

102 S.Ct. 2242 {1982); Baez v. United States Department of Justice,

647 F.2d 1328, 1340 (D.C. Cir. 1980).

Furthermore, it is well settled that information provided
by a confidential source in the context of a criminal investigation
-- regardless of whether it identifies. the source -- is exempt from

disclosure. See, e.g., Radowich v. United States Attorney, District

of Maryland, 658 F.2d 957, 964 (4th Cir. 1981); Duffin v. Carlson,

636 F.2d 709, 712-13 (D.C. Cir. 1980). 1Indeed, in Lesar v. United

States Department of Justice, supra, the Court of Appeals for this

Circuit held that certain police records furnished to the Department
of Justice were properly withheld in their entireties pursuant to
Exemption 7(D):

{TIhe pertinent question is whether the information
at issue was furnished by a "confidential source”
during the course of a legitimate criminal law
investigation. Once that question is answer in the
affirmative, all such information obtained from the
confidential source receives protection.
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636 F.2d at 492 (citations omitted). As has been consistently
recognized, both the identity of, and the information provided by,
foreign, state and local law enforcement agencies are protected by

Exemption 7(D). See, e.g., Baez v. United States Department of

Justice, supra, 647 F.2d at 1339-40; Church of Scientology of

California v. United States, supra, 612 F.2d at 427; Terkel v.

Relly, 599 F.2d 214, 216 (7th Cir. 1979), cert. denied, 444 U.S.
1013 (1980); Nix v. United States, 572 F.2d 998, 1004 (4th Cir.

1978); Crooker v. Davis, Civil No. 81-2598, slip op. at 5 (D.D.C.

March 12, 1982) (attached hereto as Exhibit A); Robinson v. Federal

Bureau of Investigation, No. 81-1946, slip op. at 2 (D.D.C. Jan. 27,

1982), aff'd per curiam, No. 82-1140 (D.C. Cir. May 21, 1982)

(attached hereto as Exhibit B).2

Disclosure of the records at issue would severely damage
federal law enforcement efforts, because the records were provided
to the FBI in confidence and such vital cooperation by nonfederal
law enforcement agencies would most certainly be hampered if confiden-
tiality could not be assu:ed. See phillips Affidavit, para. (7)(A).
Moreover, the nonfederal agency that was the source of these reco:ds
recently advised the FBI that it desires that the information
provided by it, as well as the fact of its cooperation with the

FBI, remain confidential. Id. It is abundantly clear that the

2 Indeed, the fact that a particular source's identity becomes known
does not mean that the person or entity is no longer a "confidential
source;" the information which was provided by it in confidence
remains entitled to Exemption 7{D) protection. See Founding Church
of Scientology of Washington, D.C., Inc. v. Regan, supra, 670 F.2d at
1161 n.27; Radowich V. United States Attorney, District of Maryland,
supra, 658 F.2d at 960; Lesar v. United States Department of Justice,
supra, 636 F.2d at 492 n.114; Scherer v. Kelley, 584 F.2d4 170, 176
n.7 (7th Cir. 1978), cert. denied, 440 U.S. 964 (1979); Murphy V.
Federal Bureau of Investigation, Civil No. 79-0919-CV-W-55, slip

op. at 5 (W.D. Mo. Sept. 1, 198l) (attached hereto as Exhibit C);

cf. Volz v. United States Department of Justice, 619 F.2d 49, 50
(10th Cir.), cert. denied, 449 U.S. 982 (1980) (protection of
sources in Privacy ACt context). To hold otherwise would be to
ignore the "inextricable connection between the source and the
substance of a confidential disclosure.” Volz v. Department of
Justice, supra, 619 F.2d at 50.
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identity of that agency and the entirety of the records provided

by it in confidence were properly withheld pursuant to 5 U.S.C.

§552(b)(7) (D).

Conclusion

For the foregoing reasons, defendant respectfully submits

that its Motion For Summary Judgment should be granted.

DATED: July 13, 1982

Respectfully submitted,

STANLEY S. HARRIS
United States Attorney

ROYCE C. LAMBERTH
Assistant United States Attorney

.filiﬁ‘ztﬂh éhn (@R

MIRIAM M. NISBET

Attorney-Advisor

Office of Information and Privacy
United States Department of Justice
550 llth Street, N.W. - Ninth Floor
Washington, D.C. 20530

(202) 724-7400
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UNITED STATES DISTRICT COURT
POR THEZ DISTRICT OF COLUMBIA

STEPHEN §. CROOKER, ) .
)
Plaintiff, )
v. . ]
} Civil Action No. 81-2598
RPEX D. DAVIS, )
)
* pefe-dant. ) FILE [»]
)
. uiR 4 2 8%
MEMOFANDUM JA4ES E. DAVEY, Oerk

This matter ccxes befo:; the court on cross-motions for suzmary
Ajud;msnt.ll In this action under the Freedom of Information Act (FOIA),
"5 p.S.C. §552 (1976}, élaintiff has requested that the Bure-=: of Alcchol,
Tobacco & Firearms (the Bureau) provide him with "copies . 11 rap

shests, incident reports, photos, arrest records and any other docuczents
raintained in [its] files under {his] nane after March 1, 1877.°
Pursuant to this request, the Bureau has provided pleintiff Vith 123
paces of docunants, with excisions; however, the BuTreau has refrsed to
provide the plaintiff with 8 rezaining pages of documants on éhe ground
trat they are exe=pt from disclosure under FOIA. For the reascns
discussed below and there being no material facts in dispute, defencant's
aotion for suw—ary judcment is granted.
DISCUSSION

Defendint’s motion for summary judgment asserts that two FOIA

execmpticns are applicable to the eight dociments in grestion: exerpticng

7(C} & 7(D). 3 U.S.C."°'§ £52(b) (7} (C) & (BY (7 (D). alithough plainziff

.

;7 Pefencant's oz.ion is tazhnically styled as a "noticn to disziss or
in the alternative for si==ary judcrent;® however, for present purposes,
this court is treating it solely as a notion for summary

Judc==nt.

-

Civ@l Action No. 82-0756
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tas never directly respondeh to defendant’s mction,zl he has filed tvo
motions for su==ary judcment of his own. Plaintiff's fisst motion for
suwItary jvicsent, dated Januazy 8, 1982, is predicated solely on his
belief that the defendant agency falled to respond to his corplaint
in this czse within ths sixty—day period provided by the Federal Rules
3/

of Civil Procedurs. For a rumber of rezsons,~" this court denies that
totion. Plaiptiff's second motion for surmary judgoent, dated February
11, 1982, coces clecsar to dealing with tﬁe critical issves on this

potion. Although thls second motion never controverts the technical

- applicability of the exempticns claired by the defendant, it doces

attenpt to minimize their importance; basically, plaintiff argues that
the exermpticns should not be applied in this case because: 1) he alrezdy
knows all the allegedly confidential sources being protected by virtue
of the exesption, znd 2} defendant can merely excise the identities
of the confidential sources and then provide him with the information.
These arquments will be discussed below in connection with the asserted
FOIA exexpticns.
I. Exesption 7(D)

POIA Zxezption 7(D) exe=pts from agency disclosure "iavesticatory
records corpil 2 for law enforcement purposes, but only to the extent
that the proé. ion of such reccrds would . .. disclcse the identity

of a confidential sou:ce and, in the caxse of a record cczgpiled by a

crimipal law enforcezent authority in the course of a criminal investigaldon,
2/ Defencdant's nmotion was filed on January 29, 1982; recognizing the 7

potential problems irherent in plaintiff's oro se priscner status, this
court gave plaintiff until Pebruary 25, 1562 to respond to defendant's
moticn. Ko respcnse has vet been received however.

3/ First, there 2-pear to Leave been scrme service of process problens

In t%e instant case which meke it unlikely that the defendant had bzen
served, and thus that its tirme for answering the complaint had stacted
rtnning, at the time that plaintiff’'s motion presuppcoses, See Deferncdant's
¥otion for Summazy Judcment at 1. n.l. Second, civen the previously
discussed confrsion and the entire record herein, the court £inds the
drestic rezedy of a grant of sumary judgzent to plaintiff on this ootion
to be unwarranted, o
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or by an agency conducting a lewful national security {ntelligence

investigation, confidential inforzation furnished only by tbe

confidential source.™ S U.5.C. SSSZ(b)(7)(D). At the outset, it

should be noted that:

pxexption 7(D) differs from other FOIA exexptions in

that its applicability depends not on the specific

factual contents of a particular docu=eant; instead,

the pertinent g=estion tg _whether the information

at issuve wzs gurnished by a 'confidential source’ :

during the course of a legitixate eriminal law .
investigation. Cnce that guestion i ancwered in .
the affirmztive, a1l such information obtained

Tom the confident:2 source receives protection.

636.P.2d 472, 492 (D.C. Cir.

Uniied States pecartment of Justice,

Lasar V.

{(citing S.Rep. ¥o. 1200, $34 Cong., 28 Sess. 13

1980) (emphasis supplied)
36,871 (1974) {remarks

(1974) {Conference Report): 120 Cong. Rec. 36,865,

of Senator Hart))
above—-described pertinent quéstion in its two

pzrts: 1) whether 2 gonfiéential source is involved, and 2)

3ddressing the

soperent
whether the information was transmitted to the agency during the course

of = legitizate crirminal investigation, the court €inds 1nitially that

the docients at igsue were transmitted to +he Bureau by & state or
iocal law enforcament 2g2nTY. &/ A nurver of racent decisiorns by this
circuit's Court of »ppeals establish reyvonéd docubt +tat such a state OT
local 2cency <anr constitute a sconfidentizal source® for purpcses of

Founding chu-zh of Sc

gxezption 7(D). See, £:-G-¢
No. BO=1L46 slip op. at g-7 (D.C. Cir. Dec. 11, 1981)

p.C., Inc. V. Recan,

Baez V. United States Departiment of ;

(rounding.Church of scientology)i
687 F.24 1328, 1340 (D.C Cir. 1580); l=sar V. Cnited States

Justice,
cir. 1980). Since

fepactment of Justics, 636 P.238 472, 489 (p.C.

4/ This finding ig bzsed on both the affidavit submitted by the
TGefendant, s2¢ affidavit of G. Re Dickerson at 110 (Dickerscn Afficavit) .
and this couzt's own in czmera exanination of the Coctments in question.
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the affifavit attached to defenfant's motion, v;ich iz the

affidavit of Mr. G. R. Dickerson ~— the Director of the Bureau,

reveals that these documents were in fact trarsmitted *"in confidence®

to the Bureau, see Dickerson Affidavit at €10, the transmitting

stzte or local esgency involved in this case is cleafly a "confidential

sctrca” within the meaning of E;e:ption 7(D). .
This baing so, the court reaches the rexalining inquirf which is .

whether the withhsld {nfor—ation vas compiled in the course of a

"legitizate criminal lzw irvestigation.® s/

On this point, defendant's
afficdavit states that the docus=nts at {ssue were supplied to the
Burean "in the course of a criminal investigation.® Dickerson Affiavit
a£ 910. Considering this statement, together with the fact that the.
plaintiff kas in no way challenged the logitinacy of the Bureau's

investicative activities in this case, sees Founding Church of Scientologqy,

glip op. at 10-11 n.36, this court finds that the legitircate criminal
investication component of the Exexmption 7(D) test is et in this
CESQ.'G', -

Soth apparent prercquisites to the applicabiiiﬁy of Exexption 7(D)
baving be=n ret, the ex: »>tion aprplies t- the eight doci=ents at
issue on this motion.

In the face of this apparent appliczbility, defendant =a2intains

that the exewption need not be used in thls case because: 1) ke already

PN

knows the jdentity of the confidential sou-ces that the Bureau is

5/ Rlthough such an inguiry into the legitirscy of the law enforcesent
Tnves+ication at issue a;pears plainly contexplated by the Court of
Appecalst laznguace In Lesar v. United States Terartment of Justice, see
Block Quote susra at 2, there still a2ppears to be scme indecision as

‘to whether acency demonstration of the legitimacy of its investication

is recuired by Exermption 7(D). See Founding Church of Scientolocy,
slip cp. at 10~11 n.36.

&/ Further, there is nothing about the nature of the dociments
themcelves which connotes any illecitimate or improper investigative
cbjectives. '

W
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atte=pting to protect through zssertion of tha 7(D) exexrption, and 2)
the goQI of retaining the confidentiality of sources can be achieved
through the mere excision of ﬁll source~identifying inforzation. These
two contentions can be dealt ;ith surmarily. Defendant's first
arguoent is, of courses, one that could be raised by any plaintiff faced
with an asserted 7(D) exexption; attewpting tc verify such claims, if
they were relevant, wornld turn the judicial process into pothing more
than a guessing game (i.e. plaintiff would attecpt to guess where the
docusents iﬁ dispute came from in order to defeat the 7 (D) assertion).
Further, and in any event, it does not appear that rere knowledge of
the alleged confidential sources of information is sufficient to deleat

the applicability of Exexsption 7(D).1I-fSee lesar v. Dnited States

Pepar+ment of Justice, suora (Atlanta and Memphis police departments

Ynown zs the confidential sourcesy Exexption 7(D) upheld).
AN .
Dafendant's second contsntion, that the Bureau should merely

excis= any potentially identifying information, right m:ke serxse

.if the purpose of rxexption 7(D) was merely to protect the confidentiality

of the source itself; this circuit has clearly recognized, hLowever,
that the purpcse behind Zxexption 7(D) is not so 1imited. 1In reviewving
and analyzing the legislative history of Exemption 7(D)., the lesar
court noted that "the Conference Ccomitzee acted %o ensure the secrecy
of both the identities of conficdential sources ind all information

furnisted during the course of a cririnal law enforcezent

IARYRIM

investigation.” Lesar v. United States Department of Justice,

€36 P.24 at 490 (ezphasis supplied), See also Blocx Quote sucra at 2.

7/ Zven if the defendant asserts that he knows the identity of the
2lleged confidential sources, there is undoubiedly still scoe

- protective value in refusing to confirm his suspicions.
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Considering the cual purpcses of Exerption 7{D), plaintiff's
ex=ision suggestion plainly lacks merit,

On the basis of the foregeing, Exemption 7(D) appears fully
applicable to the documents in gusstion and such exemption protects
all the information corntzined in such documents from being
relazsed pursuant to plaintiffls FOIA request.

I¥. T™e=ption 7(C) B

Secause of the above-described applicability of exexption 7(D},
thig court need not reach the merits of Exemption 7(C)'s applicability
to the docuzents in question.

An appropriate Judgment accompanies this Memorandum.

] y]
W‘/ (dr \ WM
GXJZED STATES DISTRICT SUDGE \

[N
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UNITED STATES DISTRICT COURT (/
FOR THE DISTRICT OF COLUMEIA .

STEPREN S. CROOKER, ;
Plaintiff, )
v. )
) Civil Action No. B81-2598
REX D. DAVIS, ;
Dafendant. -) FIL.D
)
MAR § 2 1832
JAMES F, DAVEY, Ciark
. JUDQENT

This matter cozes before the court on cross-motions for sunmary
judgrent. Upon consideration of all the arguments in the menoranda
and materials sulmitted by the parties and for good cauvse shown,
it i{s, by the court, this Jﬁay of March, 1982,

ORDERED ADJUDGED and DECRZED that defendant's mtiqn for
st—ary judgzent in the above-entitled case is hexeby granted;
and it is further

ORSERED that plaintiff's mction for su=mary judsment is denied.

P Hmr gl e m
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UMITED STATES DISTRICT COURT
FOR THE DISTRICT OF CCLUMBIA

RESTOREY ROBIRSON, L

Plaintiff,
Civil Action

v. .
No. §61-1946

EILED
/
L RN 2T 1262

FEDERAL BUREAU OF INVESTIGATION,

Defendant.

Nt ol N o N S o N NS

MEMORANDUM-ORDER

This is a suit under the Freedom of.Iﬁformation Act
(FOIA), 5 U.S.C. § 552, by a pro se plaintiff. In a Memorandum
and Order dated December 9, 1981, this dourt disposed of most of
this case by granting in part the defendant's motion for summary
judgment. The only issue remaining in the case is whether the
FBI must release a letter dated Septembér 10, 1971, from Paul B.
Calhoun, Police Chief of Greensboro, R. . to J. Edgar ! sover.
The defendant argues that the document is exempt from disclosure
under 5 U.S.C. § 552(b)(7)(D) and has filed a.supplemental motion
for summary judgment. The plaintiff responded to this motion in
a timely fashion.l |

The letter in question pertains to a murder investiga-
tion which resulted in the arrest of Restoney Robinson. The letter
was sent to the FBI laboratory in connection with a request for
analysis of certain .32 caliber bullets. Pursuant to the Court's
December 9, 1981, Order, the agency submitted the Affidavit of
Michael M. Roman, which describes the letter in detail and
clearly establishes that the agency withheld the letter from
the plzintiff because of "a-traditional understanding of confi-
dentiality™ (§ 20), which is necessary to continuing cooperation

between federal and local law enforcement authorities (§§ 21-22).

17 Although styled as a motion to strike, plaintiff's submis-

- sion does respond to the defendant's exemption claim. Conse-
guently, the Court treats the motion to strike as an opposi-
tion to the motion for summary judgment.

Ccivil Action No. 82-0756
rekihid R
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Exemption (b)(7)(D) allows an agency to withhold "inves-
tigatory records compiled for law enforcement purposes, but only
to the extent that the production of such records would . . . dis-
close the identity of a confidential source . . . " The letter
in question here is undoubtedly an investigative record compiled
for "law enforcement purposes." Moreover, in thig circuit, the
courts have held that "confidential source" applies not only to
individuals but also to state or local law enforcement agencies.

See Founding Church of Scientology of Washington, D.C., Inc. v.

Regan, No. 80-1546, slip op. at 7 (D.C. Cir., December 31, 1981);
Lesar v. United States Dep't of Justice, 636 F.2d 472, 489 (D.C.

Cir. 1980). The Roman affidavit demonstrates that the letter
was submitted with an understanding that it would remain confi-
dential. See Lesar, supra, 636 F.2d at 491. There has been no
waiver »f confidentiality; furthermore, it is of no significance
that th. .dentity of the writer of the letter is known or that the
letter might be in the public domain. See id. The important
policies underlying the need to exempt such confidential material
from disclosure were discussed by the District Court in Lesar,
455 F. Supp. 921, 924-25 (D.D.C. 1978), aff'd, 636 F.2d4 472 (D.C.
Cir. 1980). Indeed, the reasons for nondisclosure in Lesar pre-
cisely fit this case. Accordingly, it is by the Court this _ij:: :
day of January, 1982,

ORDERED that defendant's supplemental motion for summary
judgment be, and hereby is, granted; and it is further

ORDERED that judgment in this case be and hereby is,

entered for defendant and against plaintiff.
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'f ?.‘imwh States Tourt of Zpprals
FOR THE DISTRICT.OF COLUMBIA CIRCUIT
[No Opinion]

No. s2-1140 September Term, 9 s1
RESTONEY RGBINSON, Appellant Citﬁﬁg&%Eﬂafcﬁﬁt0?¥m§@ﬁ§6
v. for tha Miatrint of Cot-mbia Circuit

QUINLAN J. SHEA, JR., et al.

FILED 1AAY 2 1 18’2

Appeal from the Unlted States District for the District of
Columbia. G=ORGE A. FISHER
CLERK
Before WRIGHT, MacKINNON, and EDWARDS, Circuit Judges.

JUDGMENT

This cause came on for consideration on the record on appeal
from the United States District Court for the District of Columbia
an@ briefs were filed herein by the parties. The issues presented
have been accorded full consideration by the court; they occasion

no need for an opinion. See Local Rule 13{(c).

This court is in agreement with the result reached by the Dis
trict Court, generally for the reasons stated in its Memorandum-
Orde~ filed January 27, 1982. See Appendix to Brief for Aprellees
at £ -44.

On consideration of the foregoing, it is ORDERED and ADJUDGED
by this court that the judgment of the District Court appealed from
in this cause is hereby affirmed.

Fer Curiam
For the Court

/bQ\qC Qw

Georgé’A. Flsher
Clerk

Bills of costs —ust bs filed within 14 days after
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IN TRE USITED STATES DISTRICT COURT FOR 1KE
WISTEPN LIZTRICT OF MIfeoUal
VESTEIN DIVISION

STEPHEN P. MURFHY, )
. Plaintiff, )
: vs. ) mo. 79-0910-Cv-w-$
\ FEBZPAL BURZAU OF INVESTICATION, ) . R
Defendsnt. ) i .
’ YMOTANDUM AND ORDER | . )

: “his action, brought under the Freedon of Icforratiecn Aczt, 5 D.S.C.
I 552, et seq., 15 2 reguest by the plaintiff, Stephen Murphy, to Lave
this Court order the relesse of four-do:u::nzl vhich tie Federal lu;;xu of
Icveszfgation has vithbeld from bim, Zach party conteads that tirere are

8o xaterfal facts at fssue in thig 1stSgation and Lelleves thlaz Le o &t

rrastteiet el

{5 eztitled to se—ary judgzent 23 & zattar of lrw. 22 Court findy that o

i exterial facts recain {a {rsue x=2 enters tts order for suz-ary Sodpment in
sccordance with the conclusions of lew which follcw. . :,;:
I. Doconteszed Faces T e

H]

$ince both partfes conzexd tiat tiere are e caterial fz: 2t {rsxus .

PR N T
Ve
:

berveen thes and heve asked that this sczion be d2sposed of by si——ary
Jvdgzeas, this Court derives 1ts cozelusicas of lav vith respecs to the

fellewing tarTarive of coconteszed materisl facts., The plainzeff, Stephen

wengop

quphf. is the Sensor Tice Preetlent, Ceacrli Counsel 322 Secrezary of
Yellov Frelght Systes, Ine., On B:h&lf.cf Tellow Treighr, the plafnztff
entered Into & dispute over the payzent of licecsing fees with the State
of Febrzska, Charles Fnelp f:presc:trd the State of Febrasks ¢z the licezge_
ing fee dispute. The dirpure vas settled put of court in 1679,

) After the settle=ent vas cegorlated and firalized, Toelp contaczed the

C=s*a tranch of the F.B.I. and alleged that Mucphy hsd brited state officisls

of Nelrasta 4p conneczfon with the l4cezsing fee dispute. Tie 1.3.1,

Civil Action No. 82-0756
Exhibhit
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endertook sn investigaticn of the alleg=d bribery, but concluded that thelr
qeocestigetion had not uncoversd any facts which wvarraczed prosezutive sctien,
Th.e F.2.1. then terminated 1its lgvesxigntiou of the plalotiff, .

On being informed by officials of the State of Xebraska that be might
e the oblect of an F.B.I. gevestigation, the plaintsff rxiled & vritten
request to the Director of the r.3.1, and zsked {or copfzs of 311 "Zosi=merls,
potes, letters and a=>ozsncéa” which pestaiced to tite 7.3.1.'s L:vcltf‘l210;
of him. It particular, the plaineifl cequested cozfirzatfen of the fact
that Knelp tad been inzesvieved by tbe F.3.I. with regard to his ctzrge
of bridery zzalest the pleizziff. 1Ia resposse to tte plataoziffs letter

of inguiry, the F.B.I. sdvisel the plaistiff chrat the O=sha office "did

-

conduct an fnterview es you {the pleinstiff] so describe o 22 offfcind

e

[
[ ]

7.3.1. S=vestigatiocn,” and referred the plaiotiff to the Ccats office .
. e
for furtber izformatiom. ERRR S (30
. b aubed

Tte Czela office r=lezscd elever prses of docuzeate from which extensive

LR

»
u

es2e by the 7.B.I. to the Lssociate Attorney Cezerazl. The Aseocizte Attorzay

emsunts of vatertal vers exzised. Toe plaintiff appeeled the excisicms
; : . s
Ceneral's office zele & supple=sncal relesse of rezcrdg but 2fffitmed tha e
decigicn of the Ccaka office to ercise major portions of the docimmmts T
quested. The plsintdff then properly sought judlcial seviev of the Associs-

scraey Cenerzl's decisiza in this Court under 8 U.5.C. § £52(a)(&)(®).

o
11. Conclusicns of lavw

The plairtiff claf=s thar he Iis entitled to full 2isclesure of the
4aform=tics contained 4n the fovestigative docu=eats eczpiled by the Y.5.Y.
Ir suppert of his clalz, the plainciff srgues that tte defecdzat kes vxived_
all of Sts righis usler the Trexdon of Inforzation AT tecsusze it 1:k::v¥r
edged dn its lecter to the plaintdf€ thar it Tad, in £3-¢, conducted an -
{nterview of Kaelp concernisg tribery charges. The 1.3.1., o2 the cttex N

tand, resists the plaiptiff's Freedma of Inforzatfon Act reguest ie

crder to protect the privacy of F.B.I. agents and thizd par:ies, $ v.5.C.

§ S520BY(7)X(C), s=d to protect the ¢Zestity of a contilentinl erurce and -

the {nfor-atica furzisted enly ty thaz scurce, § TU.S.C. § S52)((D) Tra



Court fipds that the 7.3.1. .08 waivud fts right €@ excise the ©ast of

scé lhé geceral gnforzation given by Charles Fnelf under the privacys
ccnfid:n:ui source #od conf&dca:.‘.nl gnforzatien provissons of the Frests
of lnfor=atioce Act. Witk respect tO all other patecisls excised, the
Court sffirm=s the decisions of the psochu Atyorney Cesersl.

L. Yaterisl Tnter Privacy Txezotiot

1 , | T éafenfant bas feveked scezion 552 (1A of the Freed=s of
P . {=forextion At (r.o.t.a.x {n crier %O protect the ideatitics of f.I.l. T

.- -

apents xad third prrtics. Ttat sectiot 4n pertineat Farts provides oW

trst the futy to diszlose 1nferzation docs ©OT ipply to gattecs that ate .

N favescigaroty recotts co=piled fo.t. trv exforc=23t pur?c‘-és: tut only ;

to the extent that the productiss of lui:.h recorts wvould o o o ) cczstitute

2z wovarranted 4ovasion of persocal pt‘.;ucy.' S c.s.i:. l 552(0){N ). The

gveilsbiricy of the privacy exe=ption depesds o3 TBE Court's Ml;a:c

o o)

. onn.

Departmest OF D5 ==

of trs publie and private gnresests iv ¢igzlosuTe. partoest of the AT

-

teree v, Fo8es n:_u.s. 152, 372-73 $6 S.Ct. 1592, 48 L.ri.22 11 (1976).
yvith respeet ©F tte zz=c¥ of 2.2.I. speoid esd c=plioyeet, the Court

- gppreves tha use of ¢hts privecy czepiios. ¥ !‘.‘I:‘.l.'. ey, 55§ T.2¢ 1000,

.____’__,__—--'—"‘-

Rizx w. L=

1092 (7zb Cit. 197735 catied Sszres, 572 T:2¢ 195 so6 (een cir. 19780
¥4zh the a.:e?:i.ca of the nz=t of Charics Lrelp, the coure, siter vslancing
tte pu‘:n:'l tnterest 40 di;clc&u:e 1gri=st the private tazerest i BODT
gisclesare, Iinds that the F.B.I. properly wighheld the ‘pzocy of sll othel
erird parties, if anY, referted to 4a the doci=eats relessed to the

et > S — -

p‘.l!.r.tiff. varcecis, #3583 at 1002. ‘
one 7.2.1. vadved the TIghT victhbeld the nA3L of Charles ¥oelp woles
the f::vu:y eze=pticn. I3 vis letzer t° the Direzter of tte 7.2.Ico the

. p’.t‘.r.:‘.!f'l gegsest for esfor=atict eeocer=iog the 7.2.1.% bridery

inv:s:‘.;stian scaced:

- “tus, I POV tave tearsh to telieve wr., TnelP, in
. C=tobels 1252 ye3l, got in touch vith Jyour Ocate

cffice aod lu":.:cquen:ly vz in:::\".ev:d {or abdout three
. - hours by ageats fres that cffice.

The jectes fre3 the 7.3.1. in tespo=se 10 the ;hi.ur.i!!'o gaquiry graved: -

.- . .qris is to a3vise you traT euf F.3.1. Offics . £
tq D=3%3, vebris¥ad, did condnct 82 tagerviev 38
you-eo Zeycrite Lo BB cfficial ¥.2.1. 1pvestiysd

i

4
-

)
-]
.
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Yhea the yhin:ﬂf’- letter of inguiry is !tld. in conjunciion wvith the.
F.3.1.'s respcnsc, 4t 45 clear that the snonymity of Chatles Kaeip has

been coeprcaised by the F.3.1. Comseguently, the r.3.1. caznot claim

that their decision to excise Mr. Xenip's nzar frea the docu=ents 4n guestios
preveats 8o usvarrasted iovasion of X=. Eneip's persozal privacy. THe

7.2.1. tas rade public the fact that it Intervieved Xr. i:eip as part of

{ts {xvestigstion of thte brivery charges Tevied agsinst the platortif,

The 7.B.1I. ust discless the trae of Charles Loelp viere it ap;esrs in

Pocu=ent Es. 1, Docuzzaal Ro. 2 &zd Decu=eot Ko, 3.

3. ¥Yater{sl Claixed Unler Coafidentisl éource sod Confilentfal
Infer=azi{cn Exezotion. .

The defendant bas 2380 fovcied Sectios 552 (5 (7)Y (D) of cte T.O.I.L.' ~
15 order to proteczt the 1deatity ;f confidential sources sod tle coczfi-
dential dxnforzation furristsd by tlose sources that sight appexr Zp the E
doci=rents §p guestion. The section excxpts from disclcosure "{7} 3
fovestigatory rezords cczpiled for lovw e=forzess=at purpcses, but culy-tn ;;1
the extent thtat the profuctics of guch tecords vorld o o o D) d‘_:;le;c =

the {deaticy ef s ee=fidenzial scuTce exd, 45 the case of & recwrd ers*i!:é'

by & crizizel Liv e=force=cst z;: srivy io the souTee of & coiri=al Zzvestl-

gstion, « o o confidentszl {aforzaticn furnisted cxly by the confilestinl :

source.” [ C.5.C. § €52 (B (MDY . =
vith « extepticn of Charles Y-elp, the Court egrees th the defen-

daat's decirion to izvoke the ccafidenzinlicy exz=pticn for &2y cther

eonfidential sources. Scharer v. Kelly, sxg F.24 170, 176 (7ts Cir.

1578), cezt. denied, L40 U.S. 984, e9 §.Ct. 1511; Yarwesia ¥. Levd

£69 F.22 1000, 1002 (7ts Cir. 31677); Rix w. vatzed Srrzes, 577 T.24 998,

1001-1005 (&4ih Cir. 1578). TFor the reaects grazed in Farz &, (ke Court

fizds tbxt‘th: defemdant has wzived 1ts :ight to protect the poze of
Coarles Eoelp a5 that of a confilential soutce. Ttus, Bis c2=e ray DO
-lortger te exclsed from the doguz22is erier eitter the privacy or conli-
Zential source exezptizns. .

The plaiotiff tas further proposed that Yezzuse Charles Foelp 1s o0

ccger B co=fidential pouUTCE, te {8 cotitled to azy fofoirozzfon Charlcs Y=elp

presented to the F.3.1. 7Tte Csurt does noT agice itk the platztiif’s

- N
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;32¢xpan:ivt r::!ing o{ ss2(p) (7)(D). The F.8.1. bar exprezely coz;Tozises
tte flcntity of s previously confidectial source, but has sot vaived any
of 4ts rights under the F.0.I.A. to ihc confidentisl infor=ation provided
by that source. WVhile this Court has pot cC3e upon Aany cices wvhich have
con!:on;eé the precise questicn of V£1Ver‘und¢f $52(b)(7){D), this Coutt
£4-3g that the $nforzztion supplied by Kzelp is prezected as ®confidential -
{aforraticn” 1f he vzs & "confileatial source™ at the Tioe be wxs Lntcrviev§d
i;'?i: ¥.3.1. Refther party &lsputes that Crarles Toeip vis 2 cct;iéenzijl
¢ource at the tise be vas iyzgsvieved by the 7.B.1, 'In face, the r!xin:ifé
acloswlelges o Ris brief in teply to the defesfsnr's suppless=ial -
a;:or;gdua that the soo=y=ity of Crarles Koelp ves bvot coaprocised by
tha F.3.I. until tbe 7.B.IL. verified fts fsterviev of Fzefp 1o its
Jetter to the plainriff. The d{oforzation vas ;x;h:rrd lczg before the .
cozfidenciallcy of tie source ves breacted. Thus, the Y.B.I. grcperly e

wirtleld that f=forzscics gives by Enelp vien he 18, ¢n fact, 8 confflential

souT e,
.

Tot 211 of tre fnfoccratics clzix:ﬁ'hy the 7.3.1. 23 "eonfilential
1y confifearizl. Tha three full paragTephs OB Fife 1 ¢f doc==ct Ko. 2,

tte pacspTaph beginsing on the bottor of page 3 ef dovimeat To. 2 and 2
-

coneludliag c= page & of tie szze docu  =t, the f1-5t semtesce &n the s=zood

b =
L)

2, and the o2y €01 paragTah .

£ul) poTagTaph on Page 4 of dco=est Lo
x;%:;ri:g oa page § of docuzent Yo. 3 sbould be usvellsd bezzuse trey

eontain fzforration ttat {3 =ot ecafidectial. Lhen éi;c!c:ed. these
jessages wvill zot 4qvade the persczal privacy of sxy 7.3.1. age=t or thiri.
pacty other thee Coarles Foeip, will oot revesl the f2eztity of a3y coae
#icencfal scurce, acd vill oot cc:rré:ise asy confilestial tnfer=atica fur-
cfsh~d only by the :o:!id:n:i:l':aurcc.i s §g.5.C. § 583 () (7)(C) a=d ™).
Aocordizgly, 4t is Leredy

. CcFnItD that, io sccerdarce vith the parties’ moricns Tor suc—ary
Jued—ent, tbe rize of Crarles Fzedp should be diszlcsed vhercver 1t
rppeacs i the dpcuents Sn gquestics, and th;t (1) the three full
pezapraphs co prie 1 of dozuzest Sc..z, (2) the poTagTIEN t.egérning cn
ete toteca of prpe 3 of gicuiment %o, 2 and conclidf=g en zrze & of

cumeat ¥o:-2, (3) the fe-ag sectezce o the secccod fell parzgresh OB

e

o
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pape & of dosumest Ko,
pu}i ¢ of docuement No.

OFDLRED that each

Tazszs City, Yo.

Septecter 1, 1981

2, and (&) the only full paragraph appearing os

2 should be disclosed, It {3 further

party beer L¢3 and {ts cwvn costs.

s /.- ;.7’ i, e
T ttcq /et
. 7 - SCOTT 0. WRIGHT s
Uo{ted $22zes District Julge
U4
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
J. GARY SHAW,
Plaintiff,
V.

FEDERAL BUREAU OF

INVESTIGATION, Civil Action No. 82-0756

: Defendant.

D S

ORDER
; Upon consideration of defendant's Motion For Summary Judgment,
of all papers filed with respect thereto, and of the entire record
herein, and it appearing to the Court that the granting of the
motion would be just and proper, it is by the Court this ____ day
of , 1982,

ORDERED that defendant's Motion For Summary Judgment be, and
it hereby is, granted; and it is further

ORDERED that this action be, and it hereby.is, dismissed.

UNITED STATES DISTRICT JUDGE
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Motion

For Summary Judgment -~ with accompanying Statement Of Material Facts
As To Which There Is No Genuine Issue, Affidavit of John N.
Phillips, Memorandum Of Points And Authorities In Support Of Defendant's
Motion For Summary Judgment, exhibits and proposed Order - was
served upon plaintiff by deposit of a copy thereof in the U.S.
mail, postage prepaid, first class mail, addressed to:

James H. Lesar, Esqg.

Fensterwald & Associates

1000 wilson Boulevard, Suite 900

Arlington, Vvirginia 22209

&
on this 15~ day of July 1982.

Lectine Co. Ot

MIRIAM M. NISBET




