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STATEMENT OF MATERIAL FACTS AS TO WHICH THERE IS 
NO_GENUINE ISSUE, PURSUANT TO LOCAL RULE 1-9(h) 

l. By letter dated October 24, 1979, to Federal Bureau of 

Investigation (FBI) Headquarters, plaintiff sought access to a copy 

of “an album of photographs of participants in th Quebec-Washington- 

Guantanamo Walk for Peace" which was referred to in Warren Commission 

Document 729. Affidavit of FBI Special Agent John N. Phillips, 

filed herewith (hereinafter “Phillips Affidavit"), para. (3)(A) and 

exh. A. 

2. The FBI acknowledged receipt of plaintiff's request by 

letter dated November 6, 1979, and advised him that a search of the 

indices of FBI records would be made to locate records within the 

scope of his request. Phillips Affidavit, para. (3)(B) and exh. B. 

3. By letter dated February 8, 1980, the FBI advised 

plaintiff that the requested materials were exempt from disclosure 

pursuant to the exemption of the Freedom of Information Act (FOIA), 

5 U.S.C. §552 (b)(1), pertaining to information classified in the 

interest of the national defense or foreign policy. Phillips 

Affidavit, para. (3)(C) and exh. C. The FBI also advised plaintiff 

of his right to appeal this action to the United States Department 

of Justice. Id. 

4. By letter dated February 18, 1980, to the Office of 

Privacy and Information Appeals (OPIA), Office of the Associate 

Attorney General, U.S. Department of Justice, plaintiff appealed the 

denial by the FBI. Phillips Affidavit, para. (3)(D) and exh. D. 
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5. By letter dated March 17, 1980, the OPIA acknowledged 

receipt of plaintiff's appeal letter. Phillips Affidavit, para. 

(3)(B) and exh. E. OPIA further advised plaintiff that there was a 

backlog of appeals and that he would be advised of the decision of 

the Associate Attorney General. Id. 

6. By letter dated March 31, 1980, the OPIA advised plaintiff 

that it was affirming the denial by the FBI pursuant to 5 U.S.C. 

§552(b)(1). Phillips Affidavit, para. (3)(F) and exh. F. Plaintiff 

was also advised that the requested materials were being referred 

to the Department Review Committee for classification review and 

that he would be notified if any of the materials were declassifed. 

Id. 
7. By letter dated October 20, 1980, to the U.S. Department 

of Justice, plaintiff requested the Office of the Associate Attorney 

General to review its initial decision on plaintiff's appeal. 

Phillips Affidavit, para. (3)(G) and exh. G. 

8. By letter dated November 5, 1980, the OPIA restated its 

position as set forth in its letter of March 31, 1980, and again 

advised plaintiff that the requested materials were classified and 

had been referred to the Department Review Committee for its 

review. Phillips Affidavit, para. (3)(H) and exh. H. The OPIA 

further advised plaintiff that if he intended to request access to 

Warren Commmission Document 729 rather than the photographs referenced 

therein, he should contact the FBI directly. Id. Plaintiff was 

A would consider an appeal from the 

Id. 
further advised that the OPI 

action of the FBI on materials other than the photographs. 

9. In October 1981, pursuant to the administrative appeal 

of another individual, the photographs requested by plaintiff were 

again reviewed by the Department Review Committee, at which time it 

was determined that the photographs no longer warranted classification. 

Phillips Affidavit, para. (7). 
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10. The FBI has invoked Exemption 7(D) of the FOIA, 5 U.S.C. 

§552(b)(7)(D), to withhold the photographs from release to plaintiff. 

Phillips affidavit, para. (7)(A). The withheld materials consist 

of investigative records compiled for law enforcement purposes which 

were provided to the FBI by a nonfederal law enforcement agency. 

Id. paras. (6) and (7)(A). The release of these materials would 

disclose the identity of a confidential source as well as the 

confidential information furnished by that confidential source, 

Id. para. (7)(A). In this instance, the photographs were furnished 

to the FBI by another law enforcement agency which has requested 

that its information and the fact of its cooperation with the 

PBI be held in confidence. Id. 

Respectfully submitted, — 

  

STANLEY S. HARRIS 
United States Attorney 

  

ROYCE C. LAMBERTH 
Assistant United States Attorney 

DATED: July 13, 1982 MIRIAM M. NISBET 

Attorney~Advisor 
Office of Information and Privacy 
United States Department of Justice 
550 llth Street, N.W. - 9th Floor 
Washington, D.C. 20530 
(202) 724-7400 

  

  
 



  

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

J. Gary Shaw, 

Plaintiff 

Vv. Civil Action Number 

82-0756 

Federal Bureau of Investigation 

Defendant 

Affidavit of John N. Phillips 

I, John N. Phillips being duly sworn, depose and say 

as follows: 

(1) I am a Special Agent of the Federal Bureau of 

Investigation (FBI), assigned in a supervisory capacity to the 

Freedom of Information-Privacy Acts (FOIPA) Section, Records 

Management Division, FBI Headquarters (FBIHQ), Washington, D.C. 

(2) Due to the nature of my official duties, I am 

familiar with the procedures followed in processing Freedom of 

Information Act (FOIA) requests received at FBIHQ. Although I 

was not initially involved with the plaintiff's FOIA request, 

I am, however, familiar with all aspects of this request as it 

related to the FBI. I am also familiar with the various 

exemptions allowed under Title 5, United States Code (USC) , 

Section 552, wherein documents or portions thereof may be 

withheld from disclosure, and I have supervised the 

preparation of the detailed justification and itemization set 

forth in this affidavit. All information contained herein is



  

based upon my personal review of the documents at issue in 

this law suit, as well as information provided to me in my 

official capacity. . 

(3) The following are items of correspondence with 

plaintiff: 

(A) By letter dated October 24, 1979, 

- plaintifet requested a Copy of an “Album of photographs of 

participants © in the Quebec-Washington-Gua
ntanamo Walk for 

Peace" which was referred to in files of Warren Commission 

document as 729. (A copy of this letter is attached hereto as 

Exhibit A.) 

(B) By letter dated November 6, 1979, the FBI 

acknowledged receipt of plaintiff's request. (A copy of this 

letter is attached hereto as Exhibit B.) 

(C) By FBI letter dated February 8, 1980, 

plaintiff was advised that the requested material was exempt 

from disclosure pursuant to Title 5, U.S.C., Section 552 

(b) (1). Plaintiff was also advised of his right to appeal. 

(A copy of this letter is attached hereto as Exhibit C.) 

(D) By letter dated February 18, 1980 to the 

Associate Attorney General, Office of Privacy and Information 

Appeals (OPIA), United States Department of Justice (DOJ), 

plaintiff appealed the FBI's denial. (A copy of this letter 

is attached hereto as Exhibit D.) 
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(E) By letter dated March 17, 1980, the OPIA 

acknowledged receipt of plaintiff's appeal letter. Plaintiff 

was additionally advised of the backlog of appeals and that he 

would be advised of the decision of the Associate Attorney 

General. (A copy of this letter is attached hereto as Exhibit 

E.) . 

(F) By letter dated March 31, 1980, the OPIA 

advised the plaintiff that they were affirming the denial of 

the FBI. (A copy of this letter is attached hereto as Exhibit 

F.) 

(G) By letter dated October 20, 1980 to the 

DOJ, plaintiff requested the Office of Associate Attorney General 

to review their initial action. (A copy of this letter is 

attached hereto as Exhibit G.) 

(H) By letter dated November 5, 1980, the OPIA 

restated its position set out in their letter of March 31, 

1980 and advised plaintiff that if he intended to request access 

to document number 729 rather than just the photographs he 

should contact the FBI. Plaintiff was also advised that the 

OPIA would consider an appeal from the FBI's action only on 

materials other than the photographs. (A copy of this letter 

is attached hereto as Exhibit H.) 

(4) Explanation of the FBI's Central Records System 

and General Indices: 

-3-



Access to the FBI Central Records System is afforded 

by the general indices, arranged in alphabetical order, 

consisting of index cards on various subject matters, including 

names of individuals. The decision to index is made by the 

investigative Agent and the supervising Agent, except for the 

names of subject (s), suspect (s) or victim(s) carried in the 

case caption, which are automatically indexed. The Central 

Records System contains administrative, applicant, personnel, 

general and investigative files compiled for law enforcement 

purposes. The records system consists of a numerical sequence 

for classifying of files broken down according to subject matter. 

-The subject matter of a file may relate to an individual, 

organization, company, publication, activity or foreign 

intelligence matter. The index cards in the general indices 

fall into two categories: "main" index cards and “see” index 

cards (i.e., cross references). A “main” index card carries 

the name of an individual, organization, activity, etc., which 

is the subject of a file contained in the records system. A 

"see" index card bears the name of an individual, organization, 

activity, etc., other than the main subject, which name is 

incidentally referenced to a portion of a document maintained 

in the system. Generally "see" references are only a mention 

or reference to that individual or organization contained in a



  

document (or in a portion of a document) located in the main 

file of another individual or organization. 

"See" references may contain insufficient background 

or other identifying information by which a positive 

identification can be made with a given name. In many instances, 

receipt of specific additional identifying information from an 

FOIPA requester can assist in making a positive identification. 

Futhermore, it should be,noted that the FBI indexes neither 

all names of individuals contacted or mentioned nor all 

information received during an investigation. Only names and 

information considered pertinent, relevant and necessary for 

future retrieval are indexed. Only that portion of a document 

pertaining to names or information indexed is considered to be 

the “see” reference. 

(5) Indices and Records System Search for Records 

Responsive to Plaintiff's Request 

A search for the records requested by plaintiff was 

made by consulting the General Indices. As a result of this 

search, the document forwarding the photographs requested by 

plaintiff was located. However, the photographs are no longer 

attached to this document in FBIHQ files. 

Therefore, it was necessary to locate a copy of the 

same document in the corresponding Dallas Field Office files



  

which are currently maintained at FBIHQ for processing under 

the FOIA. AS 4 result of this search the photographs 
requested 

by plaintiff were located. 

(6) A review of the above materials by me determined 

them to be investigative
 records compiled for law enforcement 

purposes. The investigation
s were conducted to determine if 

activities of the subject of the file were in violation of one 

or more of the following statutes: 

Title 18, United States Code, Section 2383 

(Rebellion or Insurrection
) 

Title 18, United States Code, Section 2384 

(Seditious Conspiracy) 

Title 18, united States Code, Section 2385 

(Advocating the Overthrow of the Government) 

(7) Plaintiff was advised that these photographs 

were being withheld pursuant to Title 5, usc, Section 552 (b) (1)- 

“For the information 
of the court, as the result of an 

administrative
 appeal of another individual, 

these photographs 

were again reviewed by the Department Review Committee in October, 

1981, at which time it was determined that these 

photographs 
no longer warrant classification

. However, these 

photographs 
are still being withheld based on the following 

exemption allowed by the FOIA: 

(, 3



  

(A) Confidential Source Material From Law Enforcement Agencies 

Title 5, United States Code, Section 552 (b) (7) (D) 

allows the deletion of material that would disclose the 

identity of a confidential source and confidential information 

furnished only by the confidential source. 

The photographs furnished by a non-federal law 

enforcement agency under an assurance of confidentiality have 

been withheld pursuant to exemption (b) (7) (D). The FBI is 

firmly convinced that any adverse effect of the existing 

system of exchange of information between law enforcement 

agencies would lead to disastrous and far reaching 

consequences to law enforcement proceedings. The FBI has been 

made aware that unless the confidentiality under which 

information is exchanged continues, the willingness of 

participating non-federal agencies to exchange essential 

information will be reconsidered. There is a traditional 

understanding of confidentiality, which is reinforced daily 

through contacts FBI Agents have with non-federal law 

enforcement agencies. The free flow of information between 

cooperating law enforcement agencies plays an integral part in 

the solution of criminal investigations and investigation into 

possible threats to the national security.



If the information furnished to the FBI by non-federal 

law enforcement agencies is made public pursuant to the FOIA, 

cooperation between the FBI and these non-federal agencies 

would be greatly diminished and information vital to the law 

enforcement functions of the FBI would no longer be available 

to the FBI. 

In addition, the agency which provided the FBI with 

this material recently advised that it desires to have the 

information and the fact of their cooperation held confidential. 

(8) Detailed Justification, Itemization and Indexing 

All documents in FBI files pertaining to this request 

which were retrievable through search of General Indices have 

been processed, and material not exempt from disclosure for 

the reasons set forth above is being furnished to plaintiff. 

The detailed justification, itemization and indexing of 

documents withheld appears in chart from attached (see Exhibit 

I), with the following headings: . 

(A) Document Number 

‘Assigned for purposes of the affidavit only. 

(B) Serial Number 

This is the number given to the document when 

it was made a matter of record and usually appears at the lower 

right hand side of the document. 

(C) Description of Document 

The date and nature of the document are 

furnished. 

-~8g-



(D) Pages 

The actual number of pages of the document and 

the number of pages released are furnished. 

(E) Deletions 

This section briefly describes the nature of 

the information deleted from the document. Any greater 

description of deleted material would in fact reveal the 

information which is properly withheld. 

(F) Exemption 

This section indicates the FOIA exemption (s) 

asserted for each deletion. 

(G) Cross Reference 

This section sets forth a reference to the 

paragraph in this affidavit detailing the utilization and 

      

  

justification. 

ecial Agent 

Federal Bureau of Investigation 

Washington, D.C. 

Subscribed and sworn to me this 13 aay of 1982. 

My Commission expires Auigd. 14,1982, .
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MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT'S MOTION 

FOR SUMMARY JUDGMENT 

Preliminary Statement 

Plaintiff brought this action on March 16, 1982, pursuant to 

the Freedom of Information Act {FOIA), 5 U.S.C. §552, and the 

Administrative Procedure Act, 5 U.S.C. §§701-706, to compel disclosure 

of certain records maintained by the Federal Bureau of Investigation 

(FBI) pertaining to the assassination of President Kennedy.2 The 

records sought by plaintiff consist of photographs of participants 

in the Quebec-Washington-Guantanamo Walk for Peace, which were 

referred to in Warren Commission Document 729. The Affidavit of 

FBI Special Agent John N. Phillips (hereinafter “Phillips Affidavit"), 

filed herewith, recounts the chronology of the administrative 

processing of the records requested by plaintiff, and sets forth a 

full explanation of the basis upon which the records were withheld 

pursuant to FOIA. 

  

1 pefendant notes that the named defendant, the FBI, is not a 

proper party defendant to this action. The FOIA provides that the 

courts have jurisdiction "to enjoin the agency from withholding 

agency records and to order the production of any agency records 

improperly withheld from the complainant." 5 U.S.C. §552(a)(4)(B). 

The term "agency," for purposes of the FOIA, is defined at Title 5, 

U.S.C., Sections 551 and 552(e). The Joint Explanatory Statement 

of the Committee of Conference on the 1974 Amendments to the FOIA 

states: "[I]t is not intended that the term 'agency' be applied to 

subdivisions, offices or units within an agency." S. Conf. Rep. 

No. 93-1200, 93d Cong., 2d Sess. (1974) [reprinted in Freedom of 

Information Act and Amendments of 1974 (P.L. 93-502), Source Book, — 

Joint Comm. Print, 94th Cong., lst Sess. 232 (1975)]). The FBI is a 

component of the Department of Justice and, therefore, not an “agency” 

within the meaning of the statute. Only the Department of Justice 

would be a proper party defendant in this lawsuit under the FOIA. 
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On the basis of this Affidavit, the entire record herein, 

and for the reasons set forth below, defendant respectfully submits 

that there exists no genuine issue of material fact and that 

defendant is entitled to judgment as a matter of law. 

Factual Background 

By letter dated October 24, 1979, to FBI Headquarters, 

Plaintiff sought access to a copy of "an album of photographs of 

participants in the Quebec-Washington-Guantanamo Walk for Peace" which 

was referred to in Warren Commissison Document 729. Phillips 

Affidavit, para. (3)(A) and exh. A. ‘The FBI acknowledged receipt of 

" plaintiff's request by letter dated November 6, 1979, and. advised 

him that a search of the indices of FBI records would be made to 

locate records within the scope of his request. Id. para. (3)(B) 

and exh. B. 

The FBI advised plaintiff, by letter dated February 8, 1980, 

that the requested materials were exempt from disclosure pursuant 

to the exemption of the Freedom of Information Act (FOIA), 5 U.S.C. 

$552 (b)(1), pertaining to information classified in the interest 

of the national defense or foreign policy. Phillips Affidavit, 

para. (3)(C) and exh. C. The FBI also advised Plaintiff of his” 

right to appeal its action to the United States Department of 

Justice. Id. 

By letter dated February 18, 1980, to the Office of 

Privacy and Information Appeals (OPIA), Office of the Associate 

Attorney General, U.S. Department of Justice, Plaintiff appealed 

the denial by the FBI. Phillips Affidavit, para. (3)(D) and exh. 

D. By letter dated March 17, 1980, the OPIA acknowledged receipt 

of plaintiff's appeal letter. id. para. (3)(E) and exh. E. By 

letter dated March 31, 1980, the OPIA advised Plaintiff that it was 

affirming the denial by the FBI pursuant to 5 U.S.C. §552(b) (1). 

id. para. (3)(F) and exh. F. Plaintiff was also advised that the 

requested materials were being referred to the Department Review
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Committee for classification review and that he would be notified 

if any of the materials were declassified. Id. 

By letter dated October 20, 1980, to the U.S. Department of 

Justice, plaintiff requested the Office of the Associate Attorney 

General to review its initial decision on plaintiff's appeal. 

Phillips Affidavit, para. (3)(G) and exh. G. The OPIA responded 

to plaintiff by its letter dated November 5, 1980, restating its 

position as set forth in its letter of March 31, 1980, and again 

advising plaintiff that the requested materials were classified 

and had been referred to the Department Review Committee for its 

review. Id. para. (3)(H) and exh. H. The OPIA also advised 

plaintiff that if he intended to request access to Warren Commission 

Document 729 rather than the photographs referenced therein, he 

should contact the FBI directly. Id. Plaintiff was further advised 

that the OPIA would consider an appeal from the action of the FBI 

on materials other than the photographs. id. 

In October 1981, pursuant to the administrative appeal of 

another individual, the photographs requested by plaintiff were 

again reviewed by the Department Review Committee at which time it 

was determined that the photographs no longer warranted classifica- 

tion. Phillips Affidavit, para. (7). At a status conference held 

on May 13, 1982, defendant advised the Court that the photographs 

continue to be withheld as exempt under 5 U.S.C. §552(b)(7)(D), 

inasmuch as they consist of investigatory records compiled for law 

enforcement purposes which would disclose the identity of a confiden- 

tial source and confidential information furnished by the confidential 

source. Defendant indicated that it would prepare and file an affi- 

davit fully explaining and justifying this exemption claim in support 

of a summary judgment motion. On May 17, 1982, the Court ordered 

that such dispositive motion be filed by defendant on or before July 12, 

1982. Accordingly, defendant has moved the Court, pursuant to Rule 

56 of the Federal Rules of Civil Procedure, for summary judgment on 

the basis of 5 U.S.C. §552(b)(7)(D).
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Argument 

PURSUANT TO 5 U..S.C. §552(b)(7)(D), 
DEFENDANT HAS PROPERLY WITHHELD THE 

RECORDS AT ISSUE IN THIS ACTION 

In accordance with the statutory requirements of the FOIA, 

the FBI has processed all records responsive to plaintiff's 

request. These records, which are investigative records compiled 

for law enforcement purposes, consist of photographs provided to 

the FBI by a nonfederal law enforcement agency. Phillips Affidavit, 

. Paras. (6) and (7)(A). The evidence envelope containing the 

photographs is being released to plaintiff, with the identity of 

the law enforcement agency deleted therefrom. Id. para. (8) and 

exh I. The identity of that source of information, as well as the 

photographs, have been withheld pursuant to Exemption 7(D) of the 

FOIA, 5 U.S.C. §552(b)(7)(D). The Phillips Affidavit contains a 

complete description of the information withheld and a full explana- 

tion of the basis for its denial. As the following discussion 

will demonstrate, the application. of 5 U.S.C. §552(b)(7)(D) to 

withhold this material is entirely justified under law. 

Exemption 7(D) of the FOIA exempts from disclosure law 

enforcement records insofar as their production would "disclose the 

identity of a confidential source and, in the case of a record 

compiled by a criminal law enforcement authority in the course of a 

criminal investigation .... confidential information furnished only 

by the confidential source ...." Exemption 7(D) was applied by the 

FBI in the instant case to withhold information provided to the FBI 

by a law enforcement agency with an assurance of confidentiality. 

Phillips Affidavit, para. (7)(A). Special Agent Phillips has 

explained the basis of the confidential relationship between the 

FBI and nonfederal law enforcement agencies as follows; 

The FBI is firmly convinced that any adverse 
effect on the existing system of exchange of informa- 
tion between law enforcement agencies would lead to 
disastrous and far reaching consequences to law 
enforcement proceedings. The FBI has been made aware
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that unless the confidentiali 
is exchanged continues, 
ing agencies to exchange 

ty under which information 
the willingness of participat- 
essential information will be reconsidered. There is a traditional understanding of confidentiality, which is reinforced daily through contacts FBI Agents have with law enforcement agencies, The free flow of information between cooperating law enforcement agencies Plays an integral part in the solution of criminal investigations and investigation into possible threats to the national security. If the information furnished to the FBI by non-=- federal law enforcement agencies is made public pursuant to the FOIA, cooperation between the FBI and these nonfederal agencies would be greatly diminished and information vital to the law enforcement functions of the FBI would no longer be available to the FBI. In addition, the agency which provided the FBI with this material recently advised that it desires to have the information and the fact of their cooperation held confidential. 

Phillips Affidavit, para. (7) (A). 

Courts have consistently recognized that effective law 
enforcement depends on the government's ability to encourage the 
cooperation of any entity, be it institution or private citizen, in 

the enforcement of criminal laws. Any deterrent to that cooperation 
is clearly contrary to the public interest, See, e:g., Lesar v. 
United States Department of Justice, 636 F.2d 472, 489 (D.C. Cir. 

1980); Pope v. United States, 599 F.2d 1383, 1387 (5th Cir, 1979); 
Church of Scientology of California v. United States Department of 
Justice, 612 F.2d 417, 422-23 (9th Cir. 1979); Malloy v. United 

States Department of Justice, 457 F. Supp. 543, 546 (D.D.C. 1978), 

The Ninth Circuit's decision in Church of Scientology of 

California v. United States Department of Justice, supra, provides 
a careful analysis of the legislative history of the 1974 revision 

of Exemption 7, eliminating any doubt about whether Congress intended 
“confidential source" to include non-federal law enforcement agencies, 
The court observed that the scope or definition of the term “confi- 

dential source" was not expressly discussed in the legislative 

Proceedings, but that the debates on the amendment made it "clear 

that the congressional intent was to broaden the scope to include 

sources of confidential information other than informers." 612
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F.2d at 423-25. It found it apparent from the statements of both 

opponents and proponents of the exemption that “Congress was 

concerned that law enforcement agencies should not be faced with a 

‘drying up' of their sources of information or have their criminal 

investigative work be seriously impaired." Id. at 425, The Ninth 

Circuit accordingly concluded that Congress intended to maintain 

the exemption's protection of confidential sources and their 

information, both of which are crucial to effective law enforcement 

effects, and that the congressional purpose would be thwarted if 

federal law enforcement agencies were unable to assure foreign, state 

and local police departments that their information and methods 

would remain confidential. See id. at 425-26. In Lesar v. United 

States Department of Justice, supra, 636 F.2d at 489, the Court of 
  

Appeals for this Circuit followed the Ninth Circuit's analysis and 

reached the same conclusion regarding the intended breadth of Exemp- 

tion 7(D). See also Founding Church of Scientology of Washington, 

D.C., Inc. v. Regan, 670 F.2d 1158, 1161 (D.C. Cir. 1981), cert. denied, 

102 S.Ct. 2242 (1982); Baez v. United States Department of Justice, 

647 F.2d 1328, 1340 (D.C. Cir. 1980). 

Furthermore, it is well settled that information provided 

by a confidential source in the context of a criminal investigation 

-- regardless of whether it identifies the source -- is exempt from 

disclosure. See, e.g., Radowich v. United States Attorney, District 

of Maryland, 658 F.2d 957, 964 (4th Cir. 1981); Duffin v. Carlson, 

636 F.2d 709, 712-13 (D.C. Cir. 1980). Indeed, in Lesar v. United 

States Department of Justice, supra, the Court of Appeals for this 

Circuit held that certain police records furnished to the Department 

of Justice were properly withheld in their entireties pursuant to 

Exemption 7(D): 

{T]he pertinent question is whether the information 

at issue was furnished by a “confidential source" 

during the course of a legitimate criminal law 

investigation. Once that question is answer in the 

affirmative, all such information obtained from the 

confidential source receives protection.
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636 F.2d at 492 (citations omitted). As has been consistently 

recognized, both the identity of, and the information provided by, 

foreign, state and local law enforcement agencies are protected by 

Exemption 7(D). See, e.g., Baez v. United States Department of 

Justice, supra, 647 F.2d at 1339-40; Church of Scientology of 

California v. United States, supra, 612 F.2d at 427; Terkel v. 

Kelly, 599 F.2d 214, 216 (7th Cir. 1979), cert. denied, 444 U.S. 

1013 (1980); Nix v. United States, 572 F.2d 998, 1004 (4th Cir. 

1978); Crooker v. Davis, Civil No. 81-2598, slip op. at 5 (D.D.C. 

March 12, 1982) (attached hereto as Exhibit A); Robinson v. Federal 

Bureau of Investigation, No. 81-1946, slip op. at 2 (D.D.C. Jan. 27, 

1982), aff'd per curiam, No. 82-1140 (D.C. Cir. May 21, 1982) 

(attached hereto as Exhibit B).? 

Disclosure of the records at issue would severely damage 

federal law enforcement efforts, because the records were provided 

to the FBI in confidence and such vital cooperation by nonfederal 

law enforcement agencies would most certainly be hampered if confiden- 

tiality could not be assured. See Phillips Affidavit, para. (7)(A). 

Moreover, the nonfederal agency that was the source of these records 

recently advised the FBI that it desires that the information 

provided by it, as well as the fact of its cooperation with the 

FBI, remain confidential. Id. It is abundantly clear that the 

2 Indeed, the fact that a particular source's identity becomes known 

does not mean that the person or entity is no longer a "confidential 
source;" the information which was provided by it in confidence 

remains entitled to Exemption 7(D) protection. See Founding Church 

of Scientology of Washington, D.C., Inc. v. Regan, supra, 670 F.2d at 

[lel n.27; Radowich v. United States Attorney, District of Maryland, 

supra, 658 F.2d at 960; Lesar v. United States Department of Justice, 

supra, 636 F.2d at 492 n.ll4; Scherer v. Kelley, 584 F.2d 170, 176 

n.? (7th Cir. 1978), cert. denied, 440 U.S. 964 (1979); Murphy v. 

Federal Bureau of Investigation, Civil No. 79-0919-CV-W-55, slip 

Op. at 5 (W.D. Mo. Sept. 1, 1981) (attached hereto as Exhibit C); 

cf. Volz v. United States Department of Justice, 619 F.2d 49, 50 

(l0th Cir.), cert. denied, 449 U.S. 982 (1980) (protection of 

sources in Privacy Act context). To hold otherwise would be to 

ignore the “inextricable connection between the source and the 

substance of a confidential disclosure." Volz v. Department of 

Justice, supra, 619 F.2d at 50. 
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identity of that agency and the entirety of the records provided 

by it in confidence were properly withheld pursuant to 5 U.S.C. 

§552(b)(7)(D). 

Conclusion 

For the foregoing reasons, defendant respectfully submits 

that its Motion For Summary Judgment should be granted. 

DATED: July 13, 1982 

Respectfully submitted, 

  

STANLEY S. HARRIS 

United States Attorney 

  

ROYCE C. LAMBERTH 
Assistant United States Attorney 

octetate Q.,. Nar ect—- 

MIRIAM M. NISBET 

Attorney-Advisor 
Office of Information and Privacy 
United States Department of Justice 
550 llth Street, N.W. ~- Ninth Floor 
Washington, D.C. 20530 
(202) 724-7400 
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UNITED STATES DISTRICT COURT 

POR THE DISTRICT OF COLUMBIA 

  
  

STEPHEN S. CROOKER, ) . 

) 

Plaintiff, 
) 

vw. . ) 
} Civil Action No. 81-2598 

PEX D. DAVIS, ) 
) 

” Deferdant. ) FILE Dd 

) 

- YAR 4 2 BR2 

MEMORANDUM JAMES EB. DAVEY, Gerk 

This matter ccres before the court on cross-motions for su=mary 

4udgnent.2/ In this action under the Freedom of Information Act (FOIA), 

'§ U.S.C. $552 (1976), plaintiff has requested that the Bure™:: of Alcchol, 

Tobacco & Firearms (the Bureau) provide him with “copies . :1 rap 

sheets, incident reports, photos, arrest records and any other docucents 

maintained in fits] files unéer {his] nane after March 1, 1977.° 

Pursuant to this request, the Bureau has provided plaintiff with 123 

pages of documents, with excisions; however, the Bureau has refused to 

provide the plaintiff with 8 remaining pages of docimments on the ground 

that they are exexpt from disclosure under FOIA. For the reasons 

discussed below and there being no material facts in dispute, defencant's 

motion for susmary judccent is granted. 

DISCUSSION 

Defend:nt’s motion for swumary judgment asserts that two FOIA 

exenpticns are applicable to the eight doctments in qvestion: exermpticng 

JC) & 7(D). 3 U.S.C. °§ S52(B) (7) (CP & (DI (7) (D)- Rlthough plaintiff 

° 

i/ Sorvendant’s ocion is technically styted as a "motion to dismiss or 

in the alternative for stemary judcnent;” however, for present purposes, 

this court is treating it solely as a motion for summary 

judoment. 

° 

Civil Action No. 82-0756 
— 4 a te ~~
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kag never directly responded to defendant's motion ,2/ he hes filed two 

notions for siccary jucdczent of his own. Plaintiff's first motion for — 

suxtary judcocent, dated January 8, 1982, is predicateé solely on his 

belief that the defendant agency failed to respond to his complaint 

in this cease within tha sixty-dey period provided by the Federal Rules 

3/ 
of Civil Procedure. For a number of reasons,~' this court denies that. 

motion. Plaintiff's seconé rotion for sucmary jodgsent, dated February 

11, 1982, comes cleser to dealing with the critical issves on this 

motion. Although this second motion never controverts the technical 

-applicability of the exemptions claimed by the defencant, it does 

attempt to minimize their importance; basically, plaintiff arques that 

the exemptions should not be applied in this case becatse: 1) he alrezdy 

knows all the allesedly confidential sources being protected by virtue 

of the exesption, and 2) defendant can merely excise the identities 

of the confidential sources and then provide him with the information. 

These argucents will be discussed below in connection with the asserted 

FOIA exexzpticns. 

Ie Exesption 7(D) 

POIA Exexption 7(D) exespts from acency disclosure “‘iavesticatory 

records compi: 3? for law enforcement purposes, but only to the extent 

that the prod: ion of such recerés would . os Gisclose the identity 

of a confidential source and, in the case of a record ccz=giled by a 

eriminal lew enforsetent authority in the course of a criminal investigation, 

27 Defendant's motion was filed on January 29, 1982; recognizing the c 
potential problems inherent in plaintiff's oro se priscner status, this 
court gave plaintiff until Pebruary 28, 1562 to respond to ¢efencant's 
moticn. Ko respense has yet been received however. 

3/ First, there eprear to Lave been some service of process probiexs 

In the instant case «hich make it unlikely that the cefendant had been 
sexsved, and thus that its time for answering the complaint had started 

renaning, at the tire that plaintiff's motion presuppeses. See Defendant's 

Motion for Sismmary Judoment at l. n.1. Second, given the previously 
discussed confusion and the entire record herein, the court finds the 

@restic remedy of a grant of simmary jud¢ezent to plaintift on this motion 

to be unwarranted. o
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or by an agency conducting & Lewful national security intelligence 

investigation. confidential information furnished only by the 

confidential source." § U.S.C. §552 (b) (7) (D)- At the outset, it 

ghould be noted that: 

Pxexption 7(D) differs from other FOIA exexptions in 

that its applicability depends not on the specific 

factual contents of a particular docunent; instead, 

the pertinent qzsestion tg whether the information 

at issue wes furnished by a ‘confidential source’ 
° 

during the course of a legitinsate criminal law 
my 

investigation. 
Once that question is answered in . 

the affirmative, all euch {information optained 

rom the confisent:? source receives erotectsone 

636 F.26 472, 492 (D.C. Cir. 

  

    
     

Lesar Vv. united States Decariument of Sustice, 

1980) (emphasis supplied) (citing S.Rep- No. 1200, 93d Cong.» 24 Sess. 13 

(1974) (Conference Report); 120 Cong. Rec. 36,3865, 36,871 (1974) (remarks 

of Senator Hart)) 

above-described 
pertinent question in its two 

nfidential source is involved, and 2) pddressing the 

apparent parts: 1) whether a ¢o 

whether the information was transmitted to the agency during the course 

of a legitizste eriminal investigations 
the court finds initially that 

the documents at issue were transmitted to the Bureau by 4 state or 

local lew enforcement agencys 4/ A number of recent decisions by this 

circuit's Court of appeals establish beyond écubt that such a state oF 

local acency car constitute a "confidential source” for purposes of 

> of Washington, 
of Scientolos              

Zxexmption J(D). Seer €:dz-6 Founding church 

p.c., Inc. V- Recan, No. 80-1546 slip op- 

(Founding Church of Scientology): Baez V- 

at 6-7 (D.C. Cir. Dec. 31, 1981) 

United States Devartment of = 

Sustice, 647 F.2d 1328, 1349 (D.C Cir. 1980); Lesar Vv: United States 

Devartment of Susticea, 636 y.2d 472, 489 (p.c. Cir. 1980}. Since 

ee 

4/ This finding ts based on both the affidavit submitted by the 

Gefendants See affidavit of G. R- Dickerson at {10 (Dickerson Affidavit) « 

and this court's own in canera examination of the documents in question.
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the affidavit attached to defenZant's motion, which is the 

affidavit of Mr. G. R. Dickerson -- the Director of the Bureau, 

reveals that these documents were in fact transmitted "in confidence® 

to the Bureau, see Dickerson Affidavit at 410, the transmitting 

stete or local ecenmcy involved in this case is clearly a “confidential 

sccrca” within the meaning of Exexption 7{D). 

This baing so, the court reaches the renaining inguiry which is 

whetber the withheld {nforzation vas compiled in the course of a 

"legitimate criminal lew investigation.” 3/ On this point, defendant's 

affidavit states that the docuzents at issue were surplied to the 

Bureau “in the course of a criminal investigation.® Dickerson Afficavit 

at qi0. Considering this statement, together with the fact that the 

plaintiff hes in no way challenged the legitimacy of the Bureau's 

investicative activities in this case, see Founding Church of Scientology, 

aiip op. at 16-11 n.36, this court finds that the legitimate criminal 

investication component of the Exemption 7(D) test is ret in this 

cose! * 

Soth apparent prerequisites to the applicability of Exexption 7(D) 

having been met, the ex otion acplies t- the eight docments at 

issue on this motion. 

In the face of this apparent appliczbility, defendant taintains 

that the exexption need not be used in this case because: 1) he already 

e
r
e
!
 

knows the identity of the confidential sources that the Bureau is 

  

§/ Although such an ingviry into the legitimacy of the law enforcerent 
Tnvestication at issue easpears plainly contezplated by the Court of 
Appeals’ Lengeace in Leser v. United States Terartment of Justice, see 
Block Quote susra at 2, there still appears to be some indecision as 
‘to whether acency demonstration of the legitimacy of its investigation 
is required by Exemption 7(D). See Founding Church of Scientolocy, 
slip cp. at 10-11 n.36. 

6/ Further, there is nothing about the nature of the dociments 
themselves which connotes any illegitimate or improper investigative 
cbhjectives. 

qe
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attexpting to protect through essertion of the 7(D) exemption, and 2) 

the goal of retaining the confidentiality of sources can be achieved 

through the mere excision of all source-identifying information. These 

two contentions can be dealt with summarily. Defendant's first 

argument is, of course, one that could be raised by any plaintiff faced 

with an asserted 7(D) exerptions atte>pting te verify such clains, if 

they were relevant, would turn the judicial process into nothing more. 

than a guessing game {i-e. plaintiff would attempt to guess where the 

documents in dispute came from in order to defeat the 7 (D) assertion). 

further, and in any event, it does not appear that mere knowledge of 

the alleged confidential sources of information is sufficient to defeat 

the applicability of Exemption 7(D).2/ ‘See Lesar v. United States 

Department of Justice, SUDTA (Atlanta and Memphis police departments 

known 2s the confidential sources? Exemption 7(D) upheld). 

Defendant's second contention, that the Bureau should merely 

excise any potentially identifying information, might mzke sense 

-if the purpose of Exemption 7(D) was merely to pretect the confidentiality 

of the source itself; this circuit has clearly recognized, however, 

that the purpose behind Pxexmption 7(D) is not so limited. In reviewing 

and analyzing the iegislative history of Exemption 7(D), the Lesar 

court noted that "the Conference Comnittee acted to ensure the secrecy 

of both the identities of confidential sources 1nd all information 

furnished during the course of a criminal law enforcezent 

v
a
g
t
e
!
 

investigation.” Lesar ve United States Department of Justice, 

636 P.2a at 490 (exphasis supplied). See also Block Quote supra at 2. 

EEE ROE 

V/ Even if the defendant esserts that he knows the icentity of the 

alleged confidential sources, there is undoubtedly still sone 

- protective value in refusing to confirm his suspicions.
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Consiéering the ¢val purposes of Exemption 7{D), pleintiff's 

excision suggestion plainly lacks merit. 

On the basis of the foregoing, Exemption 7(D) appears fully 

applicable to the dociments in question and such exemption protects 

all the information contained in such documents from being 

celezsed pursuant to plaintiff's FOIA request. 

If. fExecption 7(C) - 

Because of the above-described applicability of Exerption 7(D), 

this court need not reach the merits of Exemption 7(C)'s applicability 

to the docucents in question. 

An appropriate Judgzent accompanies this Memorandum. 

a , 
Aen Che 4 Oey 

GXIZED STATES DISTRICT JUDGE \ 
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UNITED STATES DISTRICT COURT / 
FOR THE DISTRICT OF COLUMEIA : 

  

STEPREN S. CROOKER, 

Plaintiff, ) 
Vv. ) 

) Civil Action No. 81-2598 

REX D. DAVIS, } 

Defendant. +) Fihep 
) 

MAR 4 2 882 

JAMES F. DAVEY, Clark 

. JUDGMENT 

This matter cozes before the court on cross-motions for summary 

judgment. Upon consideration of all the arguments in the menozanda 

and materials submitted by the parties and for good cause shown, 

it is, by the court, this jay of March, 1982, 

ORDEPED ADJUDGED and DECRZED that defendant's motion for 

susmary judgment in the above-entitled case is hereby granted; 

and it is further 

ORDERED that plaintiff's mction for summary judoment is denied. 

Lo Lrg ee 
“ENITED STATES DISTRICT vUDGE }-~ 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CQLUMBIA 

RESTONEY ROBINSON, L 

Plaintiff, 
Civil Action 

v. : 
No. 61-1946 

FILED 
/ 

' SAN 27Z ie2 

FEDERAL BUREAU OF INVESTIGATION, 

N
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Defendant. 

MEMORANDUM- ORDER 

This is a suit under the Freedom of Information Act 

(FOIA), 5 U.S.C. § 552, by a pro se plaintiff. In a Memorandum 

and Order dated December 9, 1981, this Court disposed of most of 

this case by granting in part the defendant's motion for summary 

judgment. The only issue remaining in the case is whether the 

FBI must release a letter dated September 10, 1971, from Paul B. 

Calhoun, Police Chief of Greensboro, N. . to J. Edgar } sover. 

The defendant argues that the document is exempt from disclosure 

under 5 U.S.C. § 552(b)(7)(D) and has filed a supplemental motion 

for summary judgment. The plaintiff responded to this motion in 

a timely fashion.~ | 

The letter in question pertains to a murder investiga- 

tion which resulted in the arrest of Restoney Robinson. The letter 

was sent to the FBI laboratory in connection with a request for 

analysis of certain .32 caliber bullets. Pursuant to the Court's 

December 9, 1981, Order, the agency submitted the Affidavit of 

Michael M. Roman, which describes the letter in detail and 

clearly establishes that the agency withheld the letter from 

the plaintiff because of "a traditional understanding of confi- 

dentiality" (§ 20), which is necessary to continuing cooperation 

between federal and local law enforcement authorities ($§ 21-22). 

  

17” Although styled as a motion to strike, plaintiff's submis- 

~ sion does respond to the defendant's exemption claim. Conse- 

quently, the Court treats the motion to strike as an opposi- 

tion to the motion for summary judgment. 

Civil Action No. 82-0756 
Pebihit R
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Exemption (b)(7)(D) allows an agency to withhold "inves- 

tigatory records compiled for law enforcement purposes, but only 

to the extent that the production of such records would . . . dis- 

close the identity of a confidential source .. . ." The letter 

in question here is undoubtedly an investigative record compiled 

for “law enforcement purposes." Moreover, in this circuit, the 

courts have held that "confidential source" applies not only to 

individuals but also to state or local law enforcement agencies. 

See Founding Church of Scientology of Washington, D.C., Inc. v. 

Regan, No. 80-1546, slip op. at 7 (D.C. Cir., December 31, 1981); 

Lesar v. United States Dep't of Justice, 636 F.2d 472, 489 (D.C. 

Cir. 1980). The Roman affidavit demonstrates that the letter 

was submitted with an understanding that it would remain confi- 

dential. See Lesar, supra, 636 F.2d at 491. There has been no 

waiver .f confidentiality; furthermore, it is of no significance 

that th. .dentity of the writer of the letter is known or that the 

letter might be in the public domain. See id, The important 

policies underlying the need to exempt such confidential material 

from disclosure were discussed by the District Court in Lesar, 

455 F, Supp. 921, 924-25 (D.D.C. 1978), aff'd, 636 F.2d 472 (D.C. 

Cir. 1980). Indeed, the reasons for nondisclosure in Lesar pre- 

cisely fit this case. Accordingly, it is by the Court this a 

day of January, 1982, 

ORDERED that defendant's supplemental motion for summary 

judgment be, and hereby is, granted; and it is further 

ORDERED that judgment in this case be and hereby is, 

entered for defendant and against plaintiff.



   

  

Nat zo I PUBLISHED = Sr=> LOCAL RULE & ) 

é : = aa we. pons > United S States Gaurt of Aporata 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

[No Opinion] 

  

No. 82-1140 September Term, [9 81 

RESTONEY ROBINSON, Appellant Civ ATP CELA CHR of Apis 

Vv. for tha Nites of Cet-mbia Circuit 

QUINLAN J. SHEA, JR., et al. FILED {AAY 2 1 {C82 

Appeal from the united States District for the District of 

Columbia. GEORGE A. FISHER 

CLERK 

Before WRIGHT, MacKINNON, and EDWARDS, Circuit Judges. 

JUDGMENT 

This cause came on for consideration on the record on appeal 

from the United States District Court for the District of Columbia 

ane briefs were filed herein by the parties. The issues presented 

have been accorded full consideration by the court; they occasion 

no need for an opinion. See Local Rule 13{c). 

This court is in agreement with the result reached by the Dis 

trict Court, generally for the reasons stated in its Memorandum- 

Orde~ filed January 27, 1982. See Appendix to Brief for Aprellees 

at 4 -44. 

On consideration of the foregoing, it is ORDERED and ADJUDGED 

by this court that the judgment of the District Court appealed from 

in this cause is hereby affirmed. 

Fer Curiam 

For the Court 

[Dena tan 
Georgé! A. wisher 

Clerk 

Bills of costs cust be filed within 14 days after
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IN THE USITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MIEEOTAI 

WESTERN DIVISIOs 

   STEPKIN P. MURPHY, ) 

Plaintiff, } 

vs. ) Fo. 79-0919-cy-w-5 

TEDEPAL BUREAU OF INVESTICATION, ) . . 

Defendant. ) : . 

YEMSPANDUM AND OPFDER . 

: This action, brought under the Preedoa of Icforcatien Act, 5 U.S.C. 

f $52, £t peg., fs a request by the plaintiff, Stephen Murphy, to ave 

this Court order the release of four docucects which the Federal lureay of 

Investigation has withheld from him, Fach party contends that there are 
po raterial facts at f{ssve in this Uitigsetion and believes that he or it . 

fm ectiticed to momury judoment es a catter of lew. She Court Finds that so 

eeterial facte re=ein in ieeve and enters tte order for eussary Jedpmect ta 

accerdance with the conclusions of lew which follew. 
‘eo 

I. Dnconsesced Facts Tae 

Hy Since both parties concesd that there are so watectal faz at iesue . 

+ 
0t
te
 

e 
: 

between thes and heve asked rhat chés actios be @iesposed of by smary 

jvdgzeat, this Court derives its conelusicoas of Lev with respect to the 

following cacvative of coconrested material Facts. The plaintiff, Steshen 

we
 

p
e
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Murphy, fe the Sensor Vice Preefdent, Ceneral Counsel as2 Secretary of 

Yellev Freight Systea, Ine. On behalf of Yellow Freighr, the plaforife 

entered Inte a dispute over the payzent of licecsing fees with the Srate 

of Kebreska, Charles Knefp represented the Scate of Febrasks in the licecse. 

ing fee dismute. The dirpure ws settled out of court in 1679, 

, After the settlesenc was cegorfated and finalized, Pnelp contacted the 

Casha branch cf the FEL. and alleged that Mecphy bsd bribed stace officials 

of Nebraska dn connection edith the UsScecosing fee dispute. The F.B.%. 

Civil Action No. 82-0756 
Exhihit c
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angertook an investigation of the alleged bribery, but concluded that their 

Qevestigetion had not uncovered any facts which warranted prosecutive action. 

The F.B.I. then terzinated its tuvestigacios of the plaforiff. 

On being inforned by officials of the State of Nebraska thet be eight 

be the object of an F.3.12. Sevestigation, the plainciff exiled « written 

request to the Director of the F.3.%, and esked for copies of all “Cocusents, 

potes, letters and acvoren¢a”™ which pestained to the 7.3.2.°s tevestigetion 

of hin. Is particular, the plainciff requested cozfirzatien of the fact 

that Knefp had been interviewed by the F.B.I. with regard to bis charge 

of bribery spaicst the pleistiff. In resposse to the platariff{’s ietter 

of ingufry, the F.B.I. advised the plaistiff chat the Gcshe office "did 

4 

conduct an fnterview es you [the pleistif£] so describe fo en official 

a
.
 

6 

¥.B.%. dsvestigation,” and referred the plainciff to the Ocats office . 
o 

? 

se
al
s 

for forther information. Te 
“* wr 

The Oceha office relezscd elever peses of docurests frou which extensive 

ate 

excuste of catertal vere excised. The plaintiff appeeled the excisiccs ~ 
ww 

re2e by the F.B.I. to the dseoefate Attorney General. The Asmociate Attorzay 

; 
7 

Ceneral’s office asce « ecppiecental release of reccr2s but 2fficced the: 

dectaion of the Ceaha office to excise cajor portions of the deociornts “ee 

quested. The plaintiff then properly sought judicial review of the Associs’ = 

zerney General's decisica in this Court under $ U.S.C. § £52(a)(4)(B)- 

It. Conclusicns of Law 

The plairciff claics char he is entitled to full disclosure of the 

fnforection contained in the fnvestigactive documents ecupiled by the ¥.3.%.° 

In suppere of his claiz, the plainciff argues that tke defesdaat bes vatved 

all of Sts rights unger the Presdos of Inforzation sct Feesuse it acksovl~ 

edged in its letter to the plaintifé thee it bad, tn fact, conducted an ~ 

Qsterview of Kneip conceraisg bribery charges. The F.3.1.. 08 the ctber : 

tand, resists the plaintiff's Freec=a of Information Act request in 

créer to protect the privacy of F.B.I. agents and third part-es, $ t.§.C. 

§ S5Z0b)(7) (CC), asd to protect the dZeatity of a confizentixzl scurce asd ° 

the {eforzation furnished erly ty that scurce, § U.S.C. ¢ 5520b) (7) 0) The
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Court finds that the F.3.2. -hs vaeived its repht €8 excise the cast of 

acd the geceral gaforeation g-ven py Charles Rnetf under the privacy. 
\ 

: 
. 

{ 

ecofidential 
source and confideotial 

{nforzation 
provisions of the Fresc7s 

| 

ef Inforzacios 
Act. With respect to all other materials 

excised, the 

Court affircs the decisions of the Associate
 Arvorney Gene

rale 

A. yateriel Unter Privasy Tsexo
tioa 

: 
Tee defendant bas devoted Section 552.06) (7) (c) ef the Freedes of 

ve . Teforeatios Act {r.0.t-a.} {9 erder to provect the ideatitics of 7.3.le ; 

apents asd thire patties. That sectiots fn pertinest parts provides 
. 

thet the futy to disclose infe
rratioa Boes Cot apply to patrere that are . 

*(7) Lavessigetoty 
recores coxpiled for trv eaforcstst porporess bet only . 

to the extent that the production of such recores would « © « (ec) coset itute 

an toverranted invasion of persccal preracre” § t.s.c. $ 5520) (7) (cd. ‘Toe 

evetiabtlity 
of the privacy exespc

son depends oo the Court's belerce 

| 
\ 
{ 
{ 

| 
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| 
| 
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Departpe
st ef Toe = 

ef the pebtic aod private isrerests in gisclccure. 
partpest of the Afr 

a
e
 

terre Ve Fests 625 U.S. 352, 372-73, 36 $.Ct. 1892, ag L.4.42 
(1576). 

vith respect tO the peres of Y.B.T. e6enes gad oepacyects the Court 

. 
eppreves che use of chia privsecy crerpi ios. warsscia ¥- Levi, 545 F.22 1000. 

1032 (7cb Cir. 1977): Rix. Teitred Scziese $72 ¥.2¢ $98, yom Coth Cit. 1978). 

wich the exception
s ef the nae of Crarses Ereip, the court, sfter Balancing 

the publie’s interest io disclosure igeizst the priveré tarerest is Bote 

diecilersre, 
fines that the F.3-1- properly withheld the exces of all other 

third partiess if assy. referred te 4s the gocwecats released to che 

—_——— eee ——
 

praintiff. 
vareset&s 

FEEtls at 1002. 

“the ¥.3.1. waived the right t withheld che” case of Charles Yoelp unter 

the privacy crenprios. 
In Eis Letcet to the pire=tor 

of tte ¥.B-Lee the 

| pieintiif's 
xegeest for eoforsat

ics ecocertias 
phe 7.¥.1.%a bribery 

davestigetio
® scared? 

. us, T nov Save reason tO believe MT. fInetp, 13 

Gerober, Last year, got dn touch with your Ccabea 

office ane gubscquently
 wes gurerviewes 

{or adovt three 

~ - hours by ageats {rea chat office. 
“f° 

The dectet {rea the 7.8.1. in resporse to che plaferift’s 
Saguiry spaced: 7 

-- _ . Tris is te aovise you that our F.B.1. Office 
. +: 

fq Ocahds NeprsskSe 
did condnet 89 tncerview 88 

you £9 Zescrite tn 46 effictas ¥.2.1- egvestigatt 

LP)
 0 . ee
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Wnea the plaintiff's letter of inguiry ts read in congunctiorn with the. 

F.B.T.'a respe=se, it ig clear that tne anceyeity ef Charles Keelp has 

been coepreaisee by the F.3.1. Consequently, the ¥.3B.1. casnot clain 

that their decision to excise Mr. Kentp’s szae froa the docusents in question 

prevents an unvarrasted invasion of YE. Eneip's persozal privacy. The 

F.E.1. bas rate public the fect thet it interviewed Kr. fretp as part of 

{ts fevestigation of tte bribery charges levied against the plateriff. 

ot
 

The V-B.I. test disclose the cre of Charles Enefp where it appears ia, 

Docucent Fo. 1, Boceasat Ho. 2 and Decucseot Ko. 3. 

“§. vetertal Clatmed Under Coafidercial ccurce aod Confizentfal 

Inferwation Fxezotion. 
. 

The defendant bas zieo fevcted Sectios SS2(b) (7) (D) of che P.0.T.h._ _ 

tn order to protect the ideotity of confidential sources sod the cookie= 

genti2l inforsation furnisted by those sources ghac wight appear fn the t 

gocunests in question. The section exexpts Frou aisclesure "C7} " : 

fpveatipatory records ecupiled for lev exforcezsat purposes, but only ts 2 

the extent that che profuctica of guch records world « + o (Dd) 2tactose = 

the identity of 8 confidential ecurce end, in the case of a record cecepited | 

by a crisizel inv exfercescat ret ocity in the couree of a evirinal tevestte 

getion, eo « confidenctie2l iaforzation furnished enly by the confizential | ; 

pource.” (U.S.C. § 552(b)(7)@)- 
ve 

with : exception of Cosries Yoefp, the Court egrets swith the cefen- 

dent's decision to isvoke the confidencielity exczpticn for acy other 

eonfigential sources. Scherer v. Keliy, 5&4 F.2¢ 170, 176 (7th Cir. 

(1978), cert. denied, 440 0.S. 984, eo $.cr. S11; Harescia *- Levi 

£69 F.28 1009, 1002 (7th Cir. 1977); Rix v- Satred Stezes, 577 F.24 998, 

yoot-1005 (4th Cir. 1978). For the yeecess stated im Fart A, che Court 

fisds that the defendant hes waived its right to protect the rene of 

Charles Enefp as that of a confizential source. Thus, bis rane ray DO 

-longer be exetsed fron the docus2ats under either the privacy or contin“ 

dential source excerpt izage 
. 

The plaintiff bas further proposed that Secause Charles Tretlp is 30 

coger & confidential source, be ta eacitled to azy feforsstion Cuarics Koelp 

presenced to the F.B.I. Tee Court does cot agree with the platotiff's 

NN 

—_—-— eee eee
 eee 

9



S
e
e
k
 

et 
p
r
e
t
 
e
e
n
 

ce
r 

et
 
me
m 

n
e
t
s
 

    

a f 

’ 

s
e
m
e
 

te
re
 

AC axpansive reazing of S82(b)(7)(D). The F.B.3. tae expresely coayrocises 

the identity of a previously conf{idertial source, but has sot vaived any 

of ite rights under the F.0.1.A. to the confidential inforzation provided 

by that source. while this Court has not cone upon any Caces which have 

confronted the precise queciica of veiver under $32(b) (7) (D), thie Court 

finds that the inforestion supplied by Exelp is protested as Pconfidential - 

Snforestion” if be wes a "confidential source” at the ise be was foterviewed 

by the ¥.B.%. Reither party fspetes thar Charles Eoelp v2 8 confidential 

gouree at the tise be was fotecvicved by the F.B.1I. Js fact, the plaintiff 

actoswle2ges in bis brief in reply to che defestant's Fezplesstcal - 

nenorandue chat the sccaynity of Charlies Roeip wes not coaprocised by 

the F.3.1. until the F.B.2. verified its isterview of Fretp in ite 

letter to the plainciff. The inforzation was gathered lczeg before the . 

confidentiality of the source wea breached. ‘Thue, the F.3.1. properly : 

withheld that {sforzatica given by Inelp when he vas, {2 fact, @ confidensial 

Soure@e . 

Tot all of the infccratics cleizeé by the Y.3.T. en “eonfizertial 

Qg confidential. The three full paragrapps oo Pere L ef docueest Fo. 2, 

the parsgraph beginsisg ot the bots: of pape 3 ef dotuzeat To. 2 and 2 

en page & of the ezce Zoc. ont, the first sextesce in the secood 

. 

-s 

full peragraph on pare 4 of Scommest |. 2, and the eaty full paragraph . 
eonrluding 

sprearice on page 6 of docusent Mo. 2 should be ucvelied berzcse they 

contain {sforration that is 20t ecafidectial. Wie Ciselesed, these 
+ 

pessages will not davaze the persczal privacy of exy F.3B.1. agest or third 

party other thet Charlies Keeip, will oot reveal the igestity of aay com 

ficdentfal ecurce, acd vill not ecapresise asy eonfédestial infer=matios fur- 

cished only by the confidential sources $ 0.8.C. § 555 (e707) (C) asd (>). 

hecordizgly, it is bereby 

. CREET=D that, is aceorfance with the parties’ moriens for secmary 

§eggeent, the rane of Charles Feeip should be disclosed wherever 1¢ 

tppears is the documents in qvestica, and thet (1) the three full 

peragrapts ¢o PEGe 1 of Cctuzest Ne. 2, (2) che paragtars tegirnaing ep 

che tettca of gree 3 ef éseyeent Ho. 2 and contlifizg cn pease & of 

eunest Yoas'2, (3) the ficst sectesce ip the second fell parrgregh od 

th
e 
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pace 4 of dccureat Ko. 

page 6 of docurent No. 

OPDERED that each 

Racses City, Mo. 

Septecter 1, 1981 

2, and (4) the only full paragraph appearing of 

2 should be disclosed. Ye is further 

party beer bis aod ite cwn costs. 

“ . A .7 “e _— /” 
“UC. f0, Cleef 

. % ~~ SCOTT O. WEICHT / 
Uniced States District Jucce 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

gd. GARY SHAW, 

Plaintiff, 

Vv. 

FEDERAL BUREAU OF 
INVESTIGATION, Civil Action No. 82-0756   

: Defendant. 

pea
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ORDER 

: Upon consideration of defendant's Motion For Summary Judgment, 

of all papers filed with respect thereto, and of the entire record 

herein, and it appearing to the Court that the granting of the 

motion would be just and proper, it is by the Court this sss day 

of , 1982, 

ORDERED that defendant's Motion For Summary Judgment be, and 

it hereby is, granted; and it is further 

ORDERED that this action be, and it hereby is, dismissed. 

  

UNITED STATES DISTRICT JUDGE 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the foregoing Motion 

For Summary Judgment - with accompanying Statement Of Material Facts 

As To Which There Is No Genuine Issue, Affidavit of John N. 

Phillips, Memorandum Of Points And Authorities In Support Of Defendant's 

Motion For Summary Judgment, exhibits and proposed Order - was 

served upon plaintiff by deposit of a copy thereof in the U.S. 

mail, postage prepaid, first class mail, addressed to: 

James H. Lesar, Esq. 
Fensterwald & Associates 
1000 Wilson Boulevard, Suite 900 
Arlington, Virginia 22209 

& 
on this 19 aay of July 1982. 

erties Ce hate 
MIRIAM M. NISBET 
 


