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Vv. Civil Action No. 78-0322 

and 

FEDERAL BUREAU OF INVESTIGATION, : Civil Action No. 78-0420 
ET AL., 

(Consolidated) 
Defendants 

PLAINTIFF'S OPPOSITION TO DEFENDANTS' 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

Preliminary Statement 
  

This consolidated case involves two Freedom of Information 

Act requests for records of the FBI's Dallas and New Orleans Field 

Offices. Defendants' have moved for partial summary judgment with 

respect to the adequacy of their search for records responsive to 

these requests. | 

Plaintiff contends that defendants have not carried their bur- 

den of demonstrating that they have conducted a thorough, good- 

faith search for records responsive to the requests. Indeed, 

plaintiff contends that the evidence plainly shows that a search 

of the required scope and caliber has not been made. 

Before arguing this point, plaintiff believes it-will be 

helpful to provide some background information which places the 

search issue in proper perspective. 

Background Information   

A. FBI Policy of Refusing to Respond to Plaintiff's 
Requests 
  

Since passage of the Freedom of Information Act in 1966, 

plaintiff has filed numerous requests for records pertaining to 

the assassinations of President John F. Kennedy and Dr. Martin Lu-    



    +See Weisberg Affidavit, 9955-59. 

ther King, Jr. Most of these requests have been for records 

possessed by the Federal Bureau of Investigation ("the FBI"). Al- 

most without exception, Weisberg has had to file suit to compel 

compliance with his requests. Indeed, under FBI Director J. Edgar 

Hoover, FBI personnel were directed not to acknowledge his re- 

quests. May 31, 1982, Weisberg Affidavit, #5. (Hereafter re- 

ferred to as the "Weisberg Affidavit". ) 

The FBI's refusal to comply with Weisberg's requests became 

an issue in Weisberg v. U.S. Department of Justice, Civil Action 

No. 75-1996, a suit for records pertaining to the assassination of 

Dr. Martin Luther King, Jr. Ata three-day evidentiary hearing 

held in that case in September, 1976, Weisberg produced a list, 

not exhaustive, of twenty-five requests he had made which the De- 

partment of Justice and the FBI had ignored. (A copy of this list 

is found at Exhibit 1 to the Weisberg Affidavit) 

B. Promises to Congress 

In 1977 these facts were brought to the attention of the Sub- 

committee on Administrative Practice and Procedure of the Committed 

of the Judiciary of the United States Senate. The Subcommittee's 

Chairman stated that documents released to Mr. Weisberg "indicate 

an attitude regarding the act that is, ata minimum, very disturb- 

ing. The FBI memorandum indicates that requests from Mr, Weisberg 

under the Act were totally ignored." “See Weisberg Affidavit, #65. 

Mr. Quinlan J. Shea, Jr., then Director of the Office of Pri- 

vacy and Information Appeals, told the Senate that he "will never 

be satisfied with the FBI's handling of [Weisberg's] FOIA re- 

quests," and Associate Attorney General William G. Schaffer testi- 

fied that: "Mr. Weisberg does have reason to complain about the 

way he was treated in the past. We in the Civil Division are go- 

ing to try to do something to straighten out all of these cases."  



Despite these assurances, the official Subcommittee Report 
noted that as of January, 1979, Weisberg told its Staff that the 
Department of Justice and the FBI had not begun to comply with his 
Specific requests for information on the assassinations of Presi- 
dent Kennedy and Dr. King. See Attachment 1, Agency Implementatio:       of the 1974 Amendments to the Freedom of Information Act, Report o1   
Oversight Hearings by the Staff of the Subcomittee on Administra- 
tive Practices and Procedures, Committee of the Judiciary of the 
United States Senate, 95th Cong., 2d Sess., p. 71, n. 4 (Comm. 
Print) (1980). 

C. The Shea Memorandum     
Confirmation of plaintiff's claims that the FBI continues to 

resist complying with his requests is found in the March 27, 1980, 
memorandum from Mr. Quinlan J. Shea, Jr., then Director of the 
Office of Privacy and Information Appeals, to Mr. Robert L. Salos- 

1/ 
chin, then Director of the Office of Information Law and Policy. 
The Shea memorandum addresses the FBI's attempt to cut off the fee 
waiver for King and Kennedy assassination records which Mr. Shea 
granted to Mr. Weisberg in the aftermath of a court decision order- ey, 
ing that he be awarded such a waiver. 
        Portions of the memorandum concern the adequacy of the FBI's   Search for records requested by Mr. Weisberg, its lack of good   good faith, and its violation of promises made to the courts and 
  
  

1/ The text of Mr, Shea's memorandum was recently filed with the 
— District Court in Allen y. Department of Justice, Civil Action No. 81-1206. Previously, in response to a Freedom of Informa- tion Act request by Mr, Weisberg, the FBI had authorized re- lease of a copy of this memorandum with the text deleted in toto. Both versions are contained in Exhibit 2 to mr. Weis- berg's affidavit. 
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to Congress. These portions bear quotation in extenso here: 

Lastly, but very important, is the matter of 
the scope of the fee waiver granted to Mr. 
Weisberg. In my view (and as intended by me 
at the time it was granted), the waiver ex- 
tends to all records about the King assassi- 
nation, about the Bureau's investigation of 
the King assassination (not at all the same 
thing), about the "security investigation" on 
Dr. King, and about the Bureau's dealings with 
and attitudes towards its "friends" and its 
"critics" as they relate to the King case. The 
key point is that it extends to records by 
virtue of their subjects and contents, to the 
extent they can be located with reasonable ef- 
forrt -- and is not determined by where and how 
the Bureau has filed the records. Although the 
Bureau has departed from its initial position 
in both the King and Kennedy cases (that the 
only relevant records are those filed by the FBI 
in the main files on those cases and/or the very 
principal "players"), it has done so very re- 
luctantly and to a very limited factual extent. 
I am personally convinced that there are numerous 
additional records that are factually, logically 
and historically relevant to the King and Kennedy 
cases which have not yet been located and pro- 
cessed -- largely because the Bureau has "de- 
clined" to search for them. 

* * * 

- - « I know that what the Bureau wants the Com- 
mittee to approve would contradict or be incon- 
sistent with promises made to Mr. Weisberg by 
Bureau and Department representatives, and to rep- 
resentations made in court, and to testimony be- 
fore the Aboureszk Subcomittee .... 

See Weisberg Affidavit, Exh. 2. 

D. The "Spectro" Suit 

Nowhere is the FBI's refusal to conduct thorough, good-faith 

searches for materials sought by plaintiff more evident than in 

Mr. Weisberg's suit for spectrographic analyses and other scientif- 

ic tests performed on items of evidence in the assassination of 

President Kennedy. This case has already been before the Court of 

Appeals on three occasions, once under the original Freedom of In- 

formation Act and twice under the Amended Act, and a fourth appeal 

is now pending. When suit under the Amended Act was filed on Feb- 

ruary 19, 1975, the date the new Act went into effect, the FBI  



|FBI agents that additional records within the purview of his re- 

released some records and claimed it had made a complete response. 

When querried about other records, it claimed they did not exist,   and the District Court dismissed the case. The Court of Appeals 

' 

remanded and ordered Weisberg to take testimony from the FBI ( 

agents who had actually performed the tests regarding the existence 

  

| 
| 

or non-existence of the records Sought. Weisberg v. Department of | 

Justice, 177 U.S.App.D.C. 161, 543 F.2d 308 (1976). | 
Ste 

| 
On remand Weisberg established through the testimony of these 

quests had been created. However, the FBI claimed that these rec- 
| 
\ ords had been destroyed or discarded during "routine housecleaning,' 

and the District Court granted summary judgment in favor of the 

FBI. Weisberg v. United States Dept. of Justice, 438 F,. Supp. 492 

(D.D.C, 1977). The FBI's claim of full disclosure notwithstanding, 

the Court of Appeals again reversed and remanded, this time to per- 

mit Weisberg to question the FBI agent who had performed the search 

for records, Weisberg v. United States Dept. of Justice, 200 U.S. 

App.D.C. 312, 627 F. 2d 265 (1980), Only after this second remand, 

and then only after on the day on which the FBI was deposed, did 

the FBI produce additional records which it had first claimed 

didn't exist, and then claimed had been destroyed. 

It is against this background of unremitting recalcitrance 

and bad faith that the FBI's claims to have conducted a thorough 

search in this case must be viewed. 

STATEMENT OF THE CASE 

A. The Scope of Plaintiff's Requests 

This Freedom of Information Act lawsuit arises out of plain- 

tiff's requests for all records of the FBI's Dallas and New Orleans 

field offices pertaining to the assassination of President John F.          



    

Kennedy, regardless of how those records are filed, 

More specifically, plaintiff's December 25, 1977, request to 

the Dallas field office asked for: 

(1) "all records on or pertaining to the assassination of 

President John F., Kennedy"; 

(2) "all records on or pertaining to persons or organizations 

who figured in the investigation into President Kennedy's murder 

that are not contained within the file(s) on that assassination, 

as well as those that are": and 

(3) "all records on or pertaining to Lee Harvey Oswald re- 

gardless of date or connection with the investigation into Presi- 

dent Kennedy's assassination." See Attachment 2. 

Plaintiff's request to the New Orleans field office, also 

dated December 25, 1977, repeated these same requests and added 

one more: 

(4) "all records on or pertaining to Clay Shaw, David Ferrie 

and any other persons or organizations who figured in District At- 

torney Jim Garrison's investigation into President Kennedy's assas- 

Sination." See Attachment 3. 

B. The FBI's Response to Plaintiff's Requests 

After Weisberg filed gute on these requests, the FBI began 

processing certain Dallas and New Orleans files. But rather than 

conducting a search for records responsive to plaintiff's requests, 

the. FBI simply processed the same four main files that it had al- 

ready processed at FBI Headquarters, Weisberg Affidavit, 4302. 

On April 10, 1979, plaintiff's counsel wrote the FBI and re- 

quested that he be advised of "all records not yet supplied to Mr. 
Weisberg which are within the scope of his requests" for the Dallag 
and New Orleans field office records. On May 10, 1979, the FBI 

responded that "we have now processed and released to Mr. Weisberg 
all records within the scope of his requests, with the exception  



    

of the 3 x 5 index cards, referrals from the Headquarters files 

and a portion of the referrals from the Dallas and New Orleans 

Field Office files ...." See Attachment 4, 

C. Further Searches Directed by Associate Attorney General 

Nothwithstanding the FBI's claim that it had located and 

processed all records responsive to plaintiff's requests except 

those specifically listed in its May 10, 1979, letter, Associate 

Attorney General John H. Shenefield subsequently ordered that fur- 

ther searches be made. 

Mr. Shenfield's determination that the FBI's search had been 

inadequate was contained in his letter to plaintiff's counsel of 

December 16, 1980. With respect to the Dallas Field Office, Shene- 

field specifically directed that there be further searches of the 

following character: 

(1) an "all-reference search on the assassination itself, 

on Lee Harvey and Marina Oswald, on Jack Ruby and on the Warren 

Commission; 

(2) "all-reference searches on George De Mohrenschildt and 

former Special Agent James P, Hosty"; and 

(3) a search to determine "whether there are any official or 

unofficial administrative files which pertain to the Kennedy case, 

with particular emphasis on seeking files on 'critics' or 'criti- 

cism' of the F.B.I.'s assassination investigation." 

With respect to the New Orleans Field Office, Shenefield di- 

rected: 

(1) "a further search for a possible main file on David 

Ferrie"; 

(2) that New Orleans forward to Headauarters "for screening 

and possible processing those portions of another file which per- 

tain to Ferrie, Jim Garrison and Jack Ruby"; and  



(3) "a new search . . . for any existing official or unoffi- 

cial administrative files which pertain to the Kennedy case." 

See Attachment 4, December 16, 1980 letter from Associate Attorney 

General John H. Shenefield to Mr. James H. Lesar. 

D. Results of Further Searches 

The results of these further searches are detailed in the 

April 24, 1982, Declaration of FBI Special Agent John N. Phillips 

which accompanies defendants' motion for partial summary judgment. 

This reveals that numerous additional files containing pertinent 

records were located as a result of the new Searches, even though 

the FBI had previously claimed that plaintiff had been provided 

all records within the scope of his request (except for some which 

had been identified and were being processed).   
E. Plaintiff Contends Search Is Still Inadequate 

Defendants have moved for partial summary judgment on the 

search issue. In so doing they have failed to state that their 

searches have located all records in the Dallas and New Orleans 

Field Office files responsive to his requests. For reasons set 

forth below, it is plain that the search is inadequate, and that 

summary judgment in their favor on this issue must be denied, 

ARGUMENT 

I. DISPUTED ISSUE OF MATERIAL FACT AS TO ADEQUACY OF SEARCH 
PRECLUDES PARTIAL SUMMARY JUDGMENT IN FAVOR OF DEFENDANTS 

It is well-established that a motion for summary judgment is 

properly granted only when no material fact is genuinely in dis- 

pute, and then only when the movant is entitled to prevail as a 

matter of law. Fed.R.Civ.P. 56(c); Adickes v. S.H. Kress & Co., 
  

389 U.S. 144, 160, 90 S.ct. 1598, 1609-1610, 26 L,Ed,2d 142, 155- 

156 (1970); -Bouchard v. Washington, 168 U,S.App.D.C. 402, 405, 514 

|F.2d 824, 827 (1975); Bloomgarden v. Coyer, 156 U.S.App.D.C. 109, 
{      



    

114-116, 479 F.2d 201, 206-208 (1973); Nyhus v. Travel Management 

Corp., 151 U.S.App.D.C. 269, 281, 466 F.2d 440, 442 (1972). In 

assessing the motion, all "inferences to be drawn from the under- 

lying facts contained in the [movant's] materials must be viewed 

in the light most favorable to the party opposing the motion." 

United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). The mo- 

vant must shoulder the burden of showing affirmatively the absence 

of any meaningful factual issue. Bloomgarden, supra, 156 U.S.App. 

D.C. at 113-114, 479 F,2d at 206-207. That responsibility may 

not be relieved through adjudication since "[t]he court's function 

is limited to ascertaining whether any factual issue pertinent to 

the controversy exists [and] does not extend to the resolution of 

any such issue." Nyhus, supra, note 32, 151 U.S.App.D.cC. at 271, 

466 F.2d at 442. 

It is axiomatic that to prevail in a Freedom of Information 

Act lawsuit, "the defending agency must prove that each document 

that falls within the requested class either has been produced, is 

unidentifiable, or is wholly exempt from the Act's inspection re- 

quirements." National Cable Television Association, Inc. v. F.C.C. 

156 U.S.App.D,C, 91, 479 F.2d 183 (1973). In order to meet its 

burden of demonstrating that it has conducted a thorough, good- 

faith search, an agency must detail the scope of the search and 

the manner in which it was conducted. ~Weisberg v. United States 
  

Dept. of Justice, supra, 290 U.S.App.D.C. 312, 317, 627 F.2d 365, 

372 (1980). Agency affidavits which "do not denote which files 

were searched or by whom, do not reflect any systematic approach 

to document location, and do not provide information specific 

enough to enable [the requester] to challenge the procedures uti- 

lized," are insufficient to support summary judgment on the search 

issue. Id., 200 U.S.App.D.C. at 318, 627 F.2d at 373. Further- 

more, even if the agency affidavits are detailed and nonconclusory  



    

10 

and are submitted in good faith, "the requester may nonetheless 

produce countervailing evidence, and if the sufficiency of the 

agency's identification or retrieval procedure is genuinely in 

issue, summary judgment is not in order." Founding Church of 
  

Scientology, Etc. v. Nat. Sec. Agcy., 197 U.S.App.D.C. 305, 317 ’ 

610 F.2d 824, 836 (1979). 

When these legal standards are applied to facts of record in 

this case, it is evident that there is a disputed issue of material 

fact as to the adequacy of the FBI's search, and that this pre- 

cludes summary judgment in favor of defendants on this issue. 

First, although defendants' Memorandum of Points and Authori- 

ties states that “"[e]ssentially, [plaintiff's] requests sought ac- 

cess to all records pertaining to the assassination of President 

John F. Kennedy" in the Dallas and New Orleans files, the Declara- 

tion of FBI Special Agent John N. Phillips filed in support of 

their motion fails to state that all such records have in fact been 

located and processed, This omission alone dooms defendants' mo- 

tion for partial summary judgment. No matter how many files de- 

fendants have located and processed, their motion for partial sum- 

mary judgment on the search issue remains premature until they can 

categorically state that they have made a thorough search for all 

materials sought by the requests. 

Second, defendants have failed to describe any search effort 

to locate certain kinds of records pertaining to the assassination 

of President Kennedy, such as "ticklers." See Weisberg Affidavit, 

q279. 

Third, there is specific evidence of the existence of ma- 

terials which have not been produced. For example, a Dallas rec- 

ord refers to "numerous photographs" which are "located in a secure 

metal cabinet." Weisberg Affidavit, 9260, Exh. 13. In addition, 

other evidence shows that the Dallas Field Office maintained a  
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file copy of a photograph of each and every piece of evidence in 

the entire investigation. Weisberg Affidavit, 264, Exh. 15. The 

failure of the FBI to produce these records is evidence of the in- 

adequacy of its search. Weisberg Affidavit, 262. The same may 

Said of the FBI's failure to produce other materials, such as films 

and tapes, including tapes on "critics" like Jim Garrison, and the 

Dallas police radio broadcasts. Weisberg Affidavit, 9181-185. 

Fourth, it is obvious that the FBI's search is in part inade- 

quate because the Bureau has simply chosen to ignore those parts 

of plaintiff's requests which ask for: (1) "all records on or 

pertaining to persons or organizations who figured in the investi- 

gation into President Kennedy's murder . . ."; and (2) all records 

on or pertaining to Clay Shaw, David Ferrie: and any other persons 
  

or organizations who figured in District Attorney Jim Garrison's 

investigation into President Kennedy's assassination." (Emphasis 

added) 

| There appear to be two legal theories which defendants might 

rely upon in an attempt to justify their refusal to identify and 

locate records pertinent to these portions of plaintiff's requests: 

(1) that these parts of the requests fail to "reasonably describe" 

the records sought; and (2) that privacy waivers are required of 

the persons who figured in the two investigations. For the rea- 

sons stated below, neither of these theories applies. 

The Freedom of Information Act requires only that a request 

“reasonably describe" the records sought. 5 U.S.C. § 552(a) (3) (A). 

The legislative history defines this as a description which "would 

be sufficient if it enabled a professional employee of the agency 

who was familiar with the subject area of the request to locate the 

record with a reasonable amount of effort." H.R, Rep. No. 93-876, 

93rd. Cong., 2d Sess. (1974) at 6,    


