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ISSUES PRESENTED FOR RIVIEY

Did the District Court err in giving binding precedential effect to the

vacated July 12, 1978 oxder in Fensterwald v, C.I.A, ?

Did the District Court err in dismissing plaintiff’s case for lack of subject _
matter jurisdicticn ?

Was it error for the District Court to have blocked plaintiff's attempt at
discovery ?

Did the defendants meet their burden of showing there were no reasonably
segregable portions given the circumstanceé of this case ?

Was it error for the District Court not to have grahted piaintiff's motion

for in camera inspection given the circumstances of this case ?

Did the District Court give excessive welight to the defendants' affidavits ?

This case has not been before any court other than the

below. ( Allen v, C.I.A, , Stansfield Turner, Civil Action No. 78-1743,

(p.D.C. 1978)) Appellant is awere of certein FOIA suiis filed by Mr.
Harold Weisberg and Mr. James Lesar in the District of Colunbia District
Court but is not aware whether they involve the same issues as the case

at bar.



STATFMENT OF. THE CASE

This case arose under the Freedon of Inf&rmgfioﬁ Act, 5 U.S.C. §552: On Sept-
ember 18, 1978 plaintiff f;led his complaint in the U.S. Distric£ Courf for the
District of Golﬁmbia seeking to enjoin defendants from withholding the docu-
ment denominated by them as item number 509—803. Defendants answered on Oct-
obér 19. Plaintiff served the defendants with interrogatories on Novemver 8 v
and the following December 8 defendants moved>for a protective order. At the
January 3, 1979 status call, the Honorable John Lewis Smith présiding, a pro-
tective order was granted. On the sane day-plaintiff filed 2 moticn to vacate
the protective order. Six days later, on Januaiy 9, defendants filed a motion
to dismiss pursuant to 12(b){1) of the Federal éules of Civil Procedure, alleging
lack of subject matter jurisdiction. Oral argument was heaxd Qn ﬁﬁé notion
the following day. On January 12, cdefendants motion was granted, Plaintiff then
filed a motlon Tor reconsideration on january 2L and & motion for in camefa
ins ti  with the : 1 h .cation expert on Fevruary _. De-

fendants opposition to the motion Ffor reconsideration was filed Februaxry 7

and on February 22 plaintiff's motion for reconsideraticn was denied.

STATEMENT OF THE FACTS EELEVANT TO THE ISSUES PRESERTAD

Plaintiff instituted this action to obtain a January 31, 1964 C.I.A. rep-
ort to the President’s Commission on the Assassination of President Kennedy
entitled "Information Developed by the C.I.A. on the Activity of Lee Rarvey

swald in Mexico City, 28 September - 3 October 1963"., Plaintiff Was reason-
ably certain that the document he requested (C.I.A. item 509-803) was sub-
étantially ldentlcal to this rcport.

On Novenmber 8, 1978 plaintiff served defendants a sct of laterrogatories
conslsting of ton questlons {(Appendix, pg. 1) concerning the docurenis at

issue. On December &, 1973 defendants moved for a protective order (Appendix
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pg. 3) claiming that the questions were irrelevani and that 1t would be -
an undue burden and expense to respond to the‘interrogatories in light of
their pending disposi£ije motlon. At the January 3, 1979 status call argu--
nent was heard on the discovery dispute. ﬁefendants counsellfirst informed
the court that he would be attending a meeting at the Department of Justice
the following monday where possible defepses to this litigation would te
discussed. (January 3 Transcript, pg. 2) Plaintiff then inguired aboui the
status of the protective order, erroﬁeously,believing that the proposed of—
der defendants has attached to their motion was genuine, The Court correctzd
plaintiff’'s mistaken belief, but then informed hir that unless he had a
"good reason",the protective order would be granted. (January 3 Transcript,
ps. 4) The defendants then argued thaﬁAthe questions were either irrelevant
or would be answered in their motion to dismiss. (Jan, 3 Transcript, pg. 7-3)
Plaintiff then attempted to argue the relevanr— of his --1estions, but before
he had completed his arguments on this question, the Court decided to grant
the protective order. When plaiﬁ%iff informed the Court he had noti completed
his arguments, he was told that the Court was merely staying the matter until
after the defendant counsel's meeting at the Department of Justice, (Jan, 3
Transcript, pg. 11) Plaintiff immediately filed a motion to vacate the pro-
tective order, specifyling in some detail why the interrogatorieé Were iele-
vant to the pertinent issues. The Court took no action on this motlon beiore
granting defendants'® motion to dismiss under 12(b)(1).

Six days later on Januaxry 9, 1979 defendants filed a motion to dismiss
for lack of subject matter jurisdiction under Rule 12(b)(1)‘of fe rederal
Rules oi Civil Procedure. Defendantis argued that the document at iusue was

properly withheld under exemptions (b)(1), (b)(2) and (b)(3) of the Frecedon
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of Information Act, 5 U.S.C. 8552, (Appendix, pgs. 9-10) The defendants al-
so urged the Court to follow the July 12, 1973 oxrder of Judge Jchn J. Sirica

in the case Fensterwald v. C.L,A., Civil Acticn MNo. 75-0897 (.D.C. 1978)

which granted the defendants particl summary judgment for some 1.2&4 doc-
uments, of which the report at issue was one. (See Appendix, og. 54)
Plaintiff pointed out to the Court that the Jily 12 order relied on by

the defendants wds vacated by the issuing District Ccurt sixiesn days latear,

(Ap dlA, pg. 61) The defendants argued that the circumstances surrouadin

Uv

the denqtcrwald case dictated tn at it be usad as a precedent nevertheless,

They emnphasized +haL after the issuance of the July 12 order granting part-
ial summary judgment to the defendants and partial summary judgrment to the

plaintiff Fensterwald, the latter moved for a voluntary withdrawal with
prejudice. In the same July 28 order where the Court vacated iis order of
July .., it also grar 3d ;.; s moti  to withdraw with o udice,
befendants then moved to hove Judge Sirica resﬁore that part of the July 12

order favoring them (which included the document at issue), but iheir roticn

-

ras rejected in the Court's order of September 18, 1978. (Avrerdix, pz, £2)
In support of their argument that the document at ilssue wes oroperly with-

held under exemptions (b)(1), (b)(2) and (b)(3) of the Act, defendonts re-

submitted a one paragraph description of the document which they had given
judge Sirica in the Fensterwald case, (Appendix, pg. 10) and suvplemesnted
it with affidavits from two C.I.A. officials, Information Review Cflicex

Robert E. Owen and his predecessor Charles Briggs, In the former affidavit

3

‘Mr. Owen stated that he had TOP SECRLET classification authori
deternined thait the document at issue wes classified SECRLET pursuant to

Executive Order 12065, Mr Owen also Incorporated by refezcace the affidavit
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of his predecessor Charles Brigg;, which was submitted in the Fensterwald
‘case, (Appendix, pg. i6,21) Mr, Briggs' affidavii dealt genérally'with

the 1,264 documents involved“in‘the Fensterwald litigation and did ﬁot
specifically-mention the-documgnt in dispute.

The plaintiff pointed out that by the defendanis' own admission over

ne half of the substaniive information in the document in ques{ion is
already in the public dormain. (Apvendix, pg. 10) Defendants contended
)

that this information was "inéxtricably mixed" with operational details
which would qompromise intelligence sources and methods if xeleased.,
(Ivid) Plaintiff countered with one of defendcnts own documents, which
stated that the documeni at issue was written in a cpeclal way, s0 as to
protect the agency's sources gnd methods.'(Appendix, pS. 75) He further
demdnstrated how the defendants had béen able to succeséfully delete
operational details from previously rcleased C.I.A. documents, (Appendix,
ps. 65, para. 10; pz. 76) and introduced evidence callir - into questicn

the credibility of the C.I.A. officials xeliecd on by the defendaﬁ£s‘to
establish the document's security clessification., Plaintiff showed that in
a previous Freedom of Information case, wnich involved the exact same sub*‘,
ject matter as the documgnt at issue, C.I.4, official Robert Owen had

found certain material to be properly classifiied when in fact it had been
in the public domain for cver five years. (Appendix, pgs. 65~66,‘para. i1y
pes. 77-76) Plaintiff also called into question the reliability of affiant
Chaxles Briggs. (Appendix, pggﬁh89~90)

After the January 10, 1979 cral argument on defendant’s motion to dis~
miss, the District Court granted defendants' motioﬁ two days later. (Appen-
dix, pg. 87) The Court held *hat the document at issue had beon found proper-
ly withheld in the Fensterwald case, and presnwnably invoked the docirine of

stare decisis, The Court furthor held lhat the docoment was properly class-



ified and hence exempt under exemption (b){1) of the Act, relying on the
affidavit of C.I.A. officilal Robvert Cwen and noting that agency aifidavits
are entitled to substantial weight. (Ibid) The (b)(2) and (b)(3) claims
of the defendants were not ruled on.

Plaintiff then moved for reconsideration (Appéhdix, pg. 89) and addition-
ally for in camera inspection with the assistance of a claséification ex-
pert, (#ppendix, pgs. 89—92) Plaintiff contended that defendants had not
ret thelr burden of shering there were no segregable portions under the
clrcumstances described above and tﬁat in conera inspectiion should be
granted to resolve this critical issue, (Appendix,vpgs. 91-92} Cn Febru-
ary 22, 1979 plaintiff's motion for reconsideration was denied. (Appendix,

pg. 93).



ARGUMENT

The District Court Exrred in Dismissing Plaintiff's Suit For lack of
Subject Matter Jurisdicion

The District Court dismissed plaintiff's suit for lack of subject mat-
ter jurisdiction, Federal Rules of Civil Procedure 12 (b)(1). (Appendix,
DE» 9,8?) Yet clearly the District Court had and even exerciszd subject
matter jurisdiction. The Freedom of Information Act, 5 U.S.C. §552(a)(%)(B)
provides that:

" On complaint, the district Court of the United States .... has juris-
diction to enjoin the agency from withholding agency records ard to order

the production of any agency records improperly withheld from the complaintaint.

In such a case the court shall determine the matter de nove, and ray examine
‘the contents of such agency records in canera to deteraine

whether such records or any vart thereof shall be withheld under any of the
exemptions set forth in subsection (b) of this sectiocn, and the burden is

on the agency to sustain its actions. (emphasis added)

While the defendants did not elaborate on why a 12(b)(1) ﬁotion was
proper under these circumstances, presumabiy their reasoning is that if
the material is properly withheld the District Cour: has no power to
order its release and therefore lacks subject matter jurisdiction. 3But
theact itself and its legislative history make clear’ tba» Jurisdiction is
predicated on alleged wrongful withholding and not on the plainti ff actuélly
proving that documents are improperly withheld, As noted above, the act
provides that the appropriate district court is required to review de novo
any ageﬁcy determination and that in camera inspection ray be granted to
"determine wheiher such records or any part thereof shall te withheld.,"

5 U.5.C. 8552(a)(4#)(B). Further confirmation that jurisdiction is pre-
dicated on alleged wrongful withholding and not on the actual proof of
such is found in the act's legislative history. As stated in the Senate

Repcrt concerning the act prlor to its revisions: "Subsection (c) con-

tains a'specific court renedy for_anr 2llesed wrenziul withholding of




of agency records by agency o ﬂnﬂl " (erchasis added)

4

Subject matter Jjurisdiction pertains to the "authority or competence

. . ‘
(of a court) to hear and decide a case. 5 C. Wright and A, Miller, Federal

=

i proper-

ity

Practice and Procedure 81350, pg. 543 (1969). Since the plainti

ly alleged wrongful withholding, the District Court clearly had subject
matter jurisdiction to determine whether plaintiff’s allegations were
correct. In fact, the District Court exercised subject matter jurisdiction
by holding that the document was éroperly withheld undesr (v)(1) and te-
cause of a previous district éourt decision, (Appendix, pg. 87)

It further should be noted that there are two other compelling rsasoss
- why Congress could not have intended Freedom of Information suits to e
simply subject matter jurisdiction questions. The firsi involves tre sett-
led doctrine that the party who asserts subject matter jurisdiction must

prove it when challenged. 5 C, VYWright and A. Miller, Fedexal Fractice and

Procedure 81350, pg. 555 (1969) citing Thompson v. Gaskill, 315 U.S, LuL2,

62 S.Ct. 673, 86 L.Ed. 951 (1942); Gibbs v. Buck, 307 U.S. 654, 59 5.Ct

725, 83 L.Ed. {111 (1939). If Freedom of Information cases . are to be sub-
Ject matter jurisdicfion questions, the result is to place on FOIA plain-
tiffs the burdea of showing that the documents they scek are impropérly
withheld. This directly contradicts the explicit languzge of the act

which provides that the burden is on the agency to prove that any withheld

documents are proverly restrained, 5 U.S.C. 552(¢) (4)(B) Furthermore, since

subject matter Jurisdiction is essentially 2 procedural defect, any free-
dom of lnIO“matlon decision would be deprived of res judicata eficct, &

12(v)(1) motion is basically one in abatement and is not a decisicn on

the merits. 5 C. Wright and A, Miller, Federal Practice and Procedure,

§1350, pg. 558 (1949) citing Tyler Gas Sarv. Co. v. ¥.P.C., 104 U.S.%pp.L.

[



18%, 247 F.2d 590, cert. den. 355 U.S. 895 (1957).

The difference between having a case dismissed for lack of subject ratter
jurisdiction and on a motion for summary judgment is more than just a nice
procedural distinction. Under Rule 56 the moving party mst show there
is no genuine issue as to any material fact. In effect.the government's
12(v) (1) motion is an attempt to obtain the best of both worlds, by de-
priving the plaintiff of his summary judgment protections while ob-
taining the precedential efféct of a trial on the merits. There is no
reason for allowing, the defendants to escape their summary judgment

burdens in this fashion.

The District Court Erred in Giving Binding Precedential Effect to a Vacated
Ordexr '

The District Court's ruling on defendant’s motion to dismiss gave as a
reason for granting that order the fact that a previous District Court
had found the document at issue properly withheld from disclosure. (Appendix,
pg. 87) Yet the decision relied on, Judge John J. Sirica's July 12, 1978

order in Fensterwald v, C.I.A.,Civil Action No. 75-0897 (D.D.C. 1978) was

vacated by Judge Sirica 16 days after he issued it. (Appendix, ps. 61)

The defendants efforts to have this vacated order reinstated were flatly
rejected by the District Court in its order éf September 19, 1973. (Appen-
dix, pg.162) The. defendants did not appeal. These facts were pointed ocut to
the court below in plaintiff's brief, (Appendix, pg. 68) and in oral argu-
ment (Jenuvary 9, 1979 Transcripi, pg. 13)

The doctirine of siere decisis, with its twin goals of




"certainty" in the law (Black's Law Dictionary, 1578 (4th Ed, 1951) citing

Otter Tail Power GCo. v. Von Bank, 72 N.D. 407, 8 N.W.2d 599,607 (1342) )

requires that couris fcllow the prior decisions of equal or higher tri-

bunals where the facts of the cases are substantially the same. Blacks,

supra, 1578 citing Moore v, City of Albany, 98 N.Y. 395, 410 (1a%4).
But such a policy necessarily assumes that there is some decision to
follow. Yet the effect of vacating an order is to maks that order as if

it never existed, As noted in Corpus Juris Secundum: "where a judgment

is vacated or set aside, it is as thouéh no judgment had ever been entered
ces" L9 C.J.S. Judgments 8306 (1940).

When Judge Sirica vacated his order involviang the decument at issue
he left no order for the District Court in this case to follow. There-

fore 1t was error for the. court to have given it binding stare decisis

effect,

Defendants contend however, that certain facts surrounding the Fen-
sterwald case dictate that Judge Sirica's vacated order be us=sd as a
prcedent neverthelésé. The pertinent facts are as follows:

Plaintiff Fensterwald was seeking all of the C.I.A.'s files on the

assassination of President Kennedy, a request which involved some 1,363

(F73

documents. At plaintiff's suggestion Judge Sirica agreed to rTevie:

o

in camera a "representative sample” of aboutl 50 of the items sought,

The documant at issue was not exanined, After conducting this inspection
the Ceourt, on July 12, 1978, awarded partial summary Jjudgment to the
defendonts as to all documents where they had claimed (b)(1), (b)(2),(v)(3),

(v)(3) pr.(b)(?)(D) exenntions, or any comnlination thereof, and mpartial

s . * - - s
sumanry Judgmont to the plaintifii as to all iiens where only (D)(D) or
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(B)(7)(F) claims were made. (Appendix, pg. 54) On July 18, plaintiff moved
for a voluntary withdrawal with prejudice, while ét no tize asking the
court to vacate its July 12 order, Plaintiff simply believed that the
dozuments he would receive would te of no use to him. (Appendix, PE. 56)
Zntirely on his own initiative Judge Sirica vacated the July 12 order
vwhich the Court in this case clted as precedent on July 28., while at the
same time granting plaintiff Fensterwald's motion to withdraw with pre-
judice. (Appendix, pg. 61) The defendants then asked Judge Sirica to
restore that part of the July 12 order favoring them so that the case
might be used as a precedent, but the Fensterwald bourt denied defend-
ant’s motion on September 19, 1978. (Appendix, pg. 62) The defendants did
no£ appeal this order.

While Judge Sirica did not comment on why.he decided to vacate the
July 12 order, it is a mistzake to me, as defendants seen . R
the District Court in no way intended to vitiate its findings when it
vacated the order. It is easy to see how Judge Sirica might have had sec-
ond thoughts about a procedure which resulted in ithe irdefinite withhold-
ing of hundreds of documents which he had never seen, especially on a
matter of such intense public interest as the assassination of President
Kennady,

It should also be noted that the Fensterwald case vas decided under
the ¢classification standerdsof former Exeeutive Order 116952+ ~ /77
(Fed. Reg., Vol. 37, No. 4) while the case at bar was descided under the
nore stringent standards of Executive Order 12065 (Fed. Reg. Vol. 43 No.
128) (Sees affidavit of C.I.A. official Robert Owen stating the standards

of ®.0. 12055 are more stringent. Appendix, pg. 17) Theze differing standards



are another reason why the Fensterwald case should not have been usad

as a precedent for the case at bar.

The District Court Erred in Denyving Plaintiff’s Attempt at Discovery

On November 8, 1978 plaintiff served the defendants with inierrozatories
pursuant to Rule 33 of the Federal Rules of Civierrocedure; (Az
pz. 1) The interrogatories consisted of ten guestions, all highly rele-
vant to issues in this action. Questions one and two sinply sought to
establish that the document in guestion, CIA iten 509-303, was in fact
the document piaintiff actually sought, Warren Commission Docunment #347.
Plainfiff offered to-drop the lawsuit if the documents were not substant-
ially the same, (January 3 Transcript, pzs. 9-10) Quéstions three and four
concerned another C.I1.A. document which strongly indicated that the docunent
at issue was written in a special way so as to protect the 2zency’s
sources and methods, (See Appendix, pg. 75) information clearly relevant to
deféndants' (b)(1) and (v)(3) claims. Questions six and seven asked wheiher
there were any sources and methods actually mnentioned in this decument,
also pertinent to the (b)(1) and (b)(3) exclusions. Questions eishi through

ten dealt

e

rith how much of the informatiocn in this document was already in
the public domain. Such datz wes clearly xelevant to plaintiff's contention
that there were segregable portions which the defendants should b2 reguired
to release.

On Dazcember 8, 1973 defendants moved for a protective order. Tha motlion
coniained_the bare allegation that plaintifi’s quesilons were irrelevant

1

and thet it would te an "uadue burden and expensz" to respond o the

A

intervogatories given their "pending dispositive motion." (Aprendix, pz., 3)



Arzument was heard on the discovery dispute at the January 3, 1979
status call, Prior to the discussion of the protective order motion def-
endant's counsel informed the court:that he would be attending a meeting
where a possible defense to the case at bar would be discussed. (January 3
Transcript, pg. 1) When plaintiff EEQ se rose to oppose the protective
order -he was cut off by the court, which then announced its intention to
grant the order, (January 3 Transcript, pg. 11) lWhen plaintiff informed
the court that he had not finished arguing this issue, the court stated
that the grant of the protective order was mérely a way of staying the
discovery issue until defendants' counsel had attended his ﬁeeting. (Ivig)
But because the court then ordered the defendants to submit theit motion to
dismiss by Jam 9, only six days later, (Ibid) and.then scheduled a
hearing on the motion the next day, January 10, (;p;g), the net effect

15 to deny plaintiff any opportunity at discovery. Y ‘ p T
submitted a motion to vacate the protective order the same day it was
granted, (Appendix, pgs. 6-8) and said motion set out in detail the rea-
sons the questions were proper and should be answered. However, the Dis-
trict Court never acted on this motion prior to granting defehdants'
motion to dismiss,

. In Ray v. Turner, U.S.App.D.C. , 587 F.2d 1187 (1978) summary

Jjudgment was grénted before any discovery had teken place, Judge VWright,
in his concurring opinion noted: "Interrogatories and depositlons are
especially important in a case where one party has an effective monopoly
on relevant information.”" 537 F,2d at 1218,

In this instance plaintiff's interrogatories were not only hignhly rel-
evant but important to his case, Plaintiff's interrogatories could have

established conclusively that the document at issue was written in a



special way so as to protect the agency's sources and methods, and indeed
could have shown there were no scurces or methods mention in the dis-
puted item, Furthermore, the interrogatories could have shown that a very
high percentage of information in this document was already in the

public domain, These ten, simple, direct questions were quite relevant
under the issues of this case and were in no way a burden on the def-
endant C.I,A. The District Court's improper denlal of discovery prejudiced
the plaintiff's case by not affording him a fair opportunity to test

fendants' exemption claims.

fenda pet P“lled to Meet Their Burdean of Showing Thera Here No
able Portions 11 the Docurent at Tssue

The Freedom of Information Act, 5 U.S.C. §552(a)(4)(B) provides that

n

}4.

the burden of proof is on the government agency to justify the withholding
af any reguested record., The Act further states that "any reasonably
segrezable portion'of a record must be provided to the requestor "aiter

"

deletions of the portions which are exempt ...." 5 U.S.C.

1

$552(0)(9)
There is undisputed evidence in the record that over one hall of the

infcrrmation in the document at issue is already in the public domain.

(Appendix, pg. 6@) The defendants only respoase to this uncontroverted

fact was to state that the publicly zvailable information was "I

ably mixed with operational details which if exposed, would conpromise
several sensitive forign intelligence scurc z2s well os a censitive
Toreign intelligence operational method." (Appendix, ps. 10)



publicly available informatic is "inextricably mixed” with exemdt
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material. If such a conclusory statement is held suificient to m

Iy

ct

the agency's burden of proof in this instance, litile will be left of
the Act's segregability provision. All that will be necessary Ior an
agency to meet any segregability challenge is to make the boilerplate

assertion that non-exempt material is inextricably mixed with exempt

information. As this court observed in Mead v. U.S. Depariment of the

Air Force, 184 U.S.App.D.C. 350, 566 F.2d 242 (1977): "....(U)nless
the segregability provision of the FOIA is to be nothing more than a
precatory precept, agencies rust be required to provide the reasons be-
hind thelr conclusions in order that they may be chellenged by TOIA
applicants and reviewed by the courts;" 184 U.S.App.D.C. at 359; 566
P.2d at 261.

Where the undisputed record éhows that over one half of the raterial
in this document is non-exempt (Appendix, pg., 10), an FOIA defendant®
does not resolve the segregability issue in his favor by ihes simple
assertion that such information is inextricably mixed with sources and
methods. Defendants should be required to supply plaintiff with nore de-

tailed information.. or submit to in camera inspection.

The District Court Frred in Not Granting Plaintiff's Fotion For In Lanmera
Inspection

On February 5, 1979 plaintiff moved for in camera inspeciion of the

document at issue pursuant to 5 U.S.C. 8552(2)(L)(2). (Apvendix, pzs. 91-92)
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The District Court never ruled on plaintiff's motion.
The legisiative history of the act indicates that while the grant of

in camera review 1s largely discretionary, in some cases a court con-

ducted inspection is both '"necessary and appropriate." S. Rep, No. 93-
1200, 93d Cong., 2d Sess. 12 (1974), U.S. Code Cong. & Admin, News 1974
pe. 6290, The case at bar presents such an occasion.

Plaintiff had demonstrated that over one half of the iﬁformation in

the document at issue was already in the public donain, (Appendix, e,

Ray v, Turner, U.S.App.D.C. ___, 587 F.2d 1i87,1195 (1973) As noted
above, defendants' sole response that_the publicly available inforzation
was inextricably mixed with exempt material did not meet their burden

in this matter,

Furthermnore, plaintiff introduced one of defendants® own documents
which strongly indicated that the document at issue was esvecizlly written
so as to protect their sources and methods., (Appendix, pg. 65, vara. 8(b);
pg. 75) Defendants offered no evidence to refute this showing.

As Judge Wright stated in his concurring opinion in Ray, sunra:

"Jhen factual issues are disputed the burden of proof is on the govern-
ment. If the burden cannot be clearly met by detailed aifidavitis and testi-
mony, or when there was any indication of bad failth on the paxt of the
agency, the court may not, in my view, sustain the agency's action witho
conducting an in camera laspection’ of the matvters withheld.," 587 r.2d at

1215.

The defendants in the case at bar did not meel thelr burden through

either detailed affidavits or testimony. In fact, defendantc’ affidoviis
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did not even include information which this court has required government

agencias to supply in every FOIA case, In Vaughan v. Rosen, 157 U.S.App.D.C.

340, 484 F.2d 820 (1973) cert. den. 415 U.S. 977 (1974) this court held
that the government in FOIA cases rust supply an indexing system which
subdivides the document under consideration into "manageable Parts*cfoss
referenced to the relevant portion of the government's justification."”

157 U.S.App.D.C. at 347; 484 F.2d at 827. Furthermore, in lead Data Cent.

v, U.S., Department of the Air Force, 184 U.S.App.D,C. 350, 566 F.2d 243
(19??) this court held that an agency should "describe what proportioh
of the information in a document is non-exempt and how that material is
dispersed throughout the document." 566 F.2d at 261, The defendants in
this case provided none of this information, Yet all of this data would
have been quite useful in determining the segregability issue.

In sunm , defendants failed £o provide the information which would
meet thelr turden of showing that the docuﬁent at issue was properly
withheld in full, and under these circumstances in camera inspection was
clearly necessary and appropriate. It was an abuse of discretion for the

District Court not to have granted it.

The District Court Erred by CGiving Excessive #Weight to the Defendants®
Affidavits

Tt has long been established throuzh many decislons of this court that
g g 7

ageacy affidavits must be accordsd "substantial weight” in FOIA cases,
T 2 T [oXs e LA TR -
Hay v, Turmer, U.S.App.D.C. , 537 T.2d 1187,1194% (1978) Sut while

t

this court has not elaborated to any exient as to what "substantial weight



is, it is clear that it does not mean "conclusive weight"., Yet after a
reading of the DleulCt Court's onlnioq'(ﬂpﬁendik pg. 87) ore can cnly
conclude that such a conclusive weight standard was applied in fact.
Plaintiff oifered conslderable evidence challenging the agency's exempt-
ion claims. As noted above, plaintiff showed that over one half of the
inforration in this document was already in the public domain. (Appendix
p3s. 10,64) He offered one of defendants owa document shaowing that %
docunent at iésue had been written in a special way, so as to protect .
the egency's sources and methods. (Appendix, pg. 65, para. 8(%)) He
showed that the officiels wﬁo subaltted the agency's affidaviis in this
case had in the past classified information which was either already in
the public domain (Appendix, pg. 66) or was released shortly thereafter,
(Appendix, pg. 89) In the former case thP material withheld concerned
the as the document at issue. (Ap dix, pg. 65, para,

8(b)) Yet in spite of this evidence the District Court's only comment

in question in light of the new, more stringent criteria set forth in

Executive Order 12065, effective December 1, 1978 and has determined that

p.

the material is classified at the SECRET leval and should te withheld
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uments are entitled to 'subs

In view of the District Court's complete disregard for any of the issues

provoicty of the defendants' claims., Such an approrch ds tantanount to

a return of the hoTJJHO in Environnerntel Protection Agency v, binlk, L0

U.0. 73, 93 S,Ct. 827, 35 L.ud., 2d 119 (1973) which held that "o court
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should not review the substantive propriety of a classification or go
behind an agency affidavit sitating that the requested docurments had bteen

duly classified pursuant to Executive Order." (as characterized in

Ray v. Turner, U.S.App. D.C. _ , 587 F.2d 1187, 1190-1 (1978)

As the Ray court poiﬁted out, "in 1974 Congress overrode a presidential
veto and amended the FOIA for the express purpose of changing this aspect
of the Mink case." 587 F.2d at 1190-1. The 1974 a=mendrents provided that
the court should determine all exemption claims de novo, 5 U,S.C. 8552(a)
(4)(B) and specifically provided the plaintiff with an opportunity to
challenge the substantive classification of documents by amending ex-
emption (b)(l) to exclude only those documeﬁts from disclosure that

"are in fact properly classified pursuant to (an) Executive Ordexr."

(emphasis added) 5 U.S.C. §552(b)(1).

*oy 4974 ¢ e :nts i Y « L -
dence offered by the plaintiff with the affidavits offered by the
defendants, while according ihe latter's views substantial weignht.”

In this instanse however, the District thrt from all indications
ignored the plaintiff{'s evidence and decided exclusively upon the

basis of the agency's affidavits. Such an approach gave the affidavits
conclusive weight, a result clearly not intended under the revised
version of the act. In gianting such excessive weight :1to the agency’s.
affidavits the District Court used an inaccurate standard in determining

whether defendants had met their burden of showing the rmaterial was prop-

erly withheld.
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b2 instructed to compzsl defendants to answer plaintiff

- . > 3 ‘ ,_'_"‘ .
and to provide him with a Yaughan index.

Respectfully Submittised,

/Ltézwég /d~ Cj11112¢\\d

Maxrk A, Allen
Fro Se

818 Weymouth Terra
Fempton, Va. 23666
(804)2246-14195




ADDENDUM



52 THE AGENCIES GENERALLY Ch. 5

2. Public information; agency rules, opinions, orders,
records, and proceedings

Each agency shall make available to the public information

lows:

Fach agency shall separately state and currently publish in
deral Register for the guidance of the public—

(A) descriptions of its central and ficld organization and the
tablished places at which, the employees (and in the case of 4
1iformed service, the members) from whom, and the mcthods
hercby, the public may obtain information, make submittals or
quesls, or obtain decisiong;

(B) statementis of the general course and micthod by which
s functions arc channecled and determined, including the na-
re and requn'emcnts of all formal and informal proccdures
railable; '

(C) rules of procedure, descriptions of forms available or the
jaces at which forms may be obtained, and instructions as to
e scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicabilily adopted as au-
worized by law, and statementis of gencral pelicy or interpreta-
ons of general applicability formulated and adopted by the
gency; and

(E) each amendment, revision, or repeal of the foregoing.

t to the extent that a person has actual and timely notice of
rms thereof, a person may not in any manner be required to
to, or be adversely affected by, a matter required to be pub-
in the Federal Régister and not so published. F¥or the pur-
f this paragraph, matter reasonably available to the class of
19 affected thereby is deemed published in the Federal Regis-
hen incorporated by reference thercin with the approval of the
tor of the FFederal Regiater.

Each agency, in accordance with published rules, shall make
\ble for public ingpection and copying—

(A) final opiniong, including concurring and dissenting opin-
ns, as well ag orders, made in the adjudication of cases;

(B) those statcments of policy and interpretations which
ave been adopled by the agency and are not published in the
‘ederal Register; and

{C) administrative staff manuals and instructions to staff
hat affect a member of the public;

s the materials are promptly published and copics offered for
To the extent required te prevent a clearly unwarranted inva-
>f prraonal privacy, an sgency may delete identifyving detaila

At vy
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when it makes available or publishes an opinion, statc
¢y, interpretation, or staff manual or instruction. 1oy
case the justification for the delelion shall be exple
writing, Iach agency shall also maintain and muke
public inspection and copying current indexes providi
information for the public as to any matter issued, ad
mulgated after July 4, 1967, and required by this pa
made available or published. Tiach agency ghall proro
quarterly or more frequently, and distribute (by sale

copics of cach index or supplements thereto univss it

order published in the Federal Re eister that the publ
be unnecessary and impracticable, in which case the
noncthelesa provide copies of such index on request af
oxceed the dircet cost of duplication. A final order,
ment of policy, interprelation, or staff manual or in
affects a member of the public may be relied on, use
precedent by an ageney against a party other than an a;

(1) it has been indexed and cither made availal
ed as provided by this paragraph; or

(i) the party has actual and timely notice
thereof.

(3) Except with rcepcct to the rccords made ay
paragraphs (1) and (2) of this subscction, cach age
reguest for records which (A) reasonably describes
and (B) is made in accordance with publizhed rul
time, place, fees (if any), and procedures o be follow
the records promptly available to any person.

(4)(A) In order to carry out the provisions of this
agency shall promulgate regulations, pursuant to r notl
of public comment, specifying a uniform schedule of :
to all constituent units of such agency. Such feces s
to reasonable standard charges for document scarch a
and provide for recovery of only the direct costs of st
duplication. Deceouments shall be furnishcd without
reduced charge where the agency determines that we
tion of the fec is in the public interest because furnis

mation can be considered as primarily benefiting the

(B) On complaint, the distvict court of the Unite
district in which the complainant resides, or has his
of business, or in which the agency rccords are situ
District of Columbia, has jurisdiction to enjoin th
withholding nzency vecords and to order the proc
ageney veeords improperly withheld from the compla
a casc ihe court shall determine the matler de novo,
inc the contents of such agency records in camer
whaether such records or any p‘.u‘ thereof shall be



Nt e ttaeaeta wisrrus g WL JHLUE LR DU DUINNCE L ULy waa prags

tices of an ageucy;

(3) specifically exempted fromn disclosure by statute (ot
than section 562b of this title), provided that such statate (A)
requires that the matters be withheld from the public in such a
manncer as to lecave no diserction on the issue, or (B) establi
es particular criteria for withholding or refers to particular
types of matters to be withheld;

(4) trade scerets and commercial or financinl information ob-
tained from a person and privileged or confidential;

(6) inter-ageney or intra-agency memorandums or lett
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the disclo-
surc of which would constitute a clearly unwarranted invasion
of personal privacy;

(7) investigatory records compiled for law enforcement pi
posacs, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive
a person of a right to a fair trial or an impartial adjudication,
(C) constitute an unwarranted invagsion of personal priva
(D) discloge the identity of a confidential source and, in the
casc of a record compiled by a criminal law enforcement au-
thority in the course of a criminal investigation, or by an ag¢
cy conducting a lawful national sccurity intelligence investis
tion, confidential information furnished only by the confidential
gsource, (E) disclose investigative techniques and procedures, or

(') endanger the life or physical safety of law enforcement
personncl;

(8) contained in or related to examination, operating, or cc¢
dition recports prepared by, on bchalf of, or for the use of .
ageney responsible for the regulation or supervision of finan-
cial institutions; or '

(9) gecological and geophysical information and data, includ-
ing maps, concerning wells.

Any rcasonably scgregable portion of a record shall be provided to
any person rcqucsting such record after deletion of the portio:
which are exempt under this subsection.

(c¢) This scction does not authorize withholding of information

limit the availability of records to the public, except as specifical
stated in this scction. This section is not authority to withhold in-
formation from Congreas.

(d) On or before March 1 of each calendar ycar, each agency

ghall submit a report covering the preceding calendar year to the
Speaker of the House of Represeniatives and President of the Sen-

12
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report shall include—

(1) the number of determinations made by
to comply with requests {or records made Lo su
subsection (a) and the reasons for each sucl

(2) the number of appeals made by persons.
() (6), the result of such appeais, zm.d &h(:.ro:\:;
upon cach appeal that resulis in a denial of infor

(3) the names and titles or positiens of cach
ble for the denial of records requested under
the number of instances of participation for cacl

(4) the results of cach procceding condu
subscclion (a)(4)(T), including a report of th‘
tion taken against the officer or cmployee w
responsible for jmproperly withholding recore
tion of why disciplinary action was not taken;

. (B5) a copy of cvery rule made by such agen
section;;

(6) a copy of the fee schedule and thg tot
collected by the agency for making records av
scction; and

(7) such other information as indicates eif
fully this scclion.

The Attorney General shall submit an annual ¢
March 1 of cach calendar year which shall includ
endar year a listing of the number of cascs arisi
tion, the exemption involved in each case, the ¢
case, and the cost, fees, and penalties assessed
(a) (4) (E),(F), and (G). Such report shall also
tion of the efforts undertaken by the Departmen
courage agency compliance with this section.

(e) For purposes of this section, the term “ag(
section 551(1) .of this title includes any execut1v
tary department, Government corporation, Gove
corporation, or other establishment in the excct
Government (including the Exccutive Office of
any independent regulatory ageney.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 383; Pub.L
1967, 81 Stat. 54; Pub.L. 93-502, §§ 1-3, Nov
1661-1564; Pub.L. 94-409, § 6(b), Sept. 13, 1976,

Historical and Rovision Noto

Reviaed Statute
June 13, 10, ch

13
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& U.8.C. 1002
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of the exemptiona get forth in subscetion (b) of this scction,
the burden is on the agency to sustain its action.
) Notwithafanding any other provision of law, the defendant
| serve an answer or otherwise plead to any complaint made une-
hig subaection within thirty days after service upon the defend-
{ the pleading in which such complaint is made, unless the
L otherwise dircets for good cause shown,
)) BExcept as Lo casey the court considers of greater importance,
nedicgs hefore the district court, as authorized by this subsce-
and appeals thevefrom, take precedence on the docket over atl
« and shall be assigned for hearing and trial or for argument at
arhiest practicable date and expedited in every way.
'} The court may asscss against the United States reasonable
ney fecs and other litigation costs reasonably incurred in any
under thig section in which the con‘plmn‘mt has substantially
ailed.

') Whenever the court orders the production of any agency rce-

improperly  withheld from the complainant and assesscs
nst the United States reasunable attorney fees and other litiga-
c.osts, and the court additionally issues a written finding that
circumatances surrounding the withholding raise questions
her agency personncl acted arbitrarily or capriciously with re-
t‘ t'o the withholding, the Civil Service Commission shall prompt-
itiate a proceeding to determine whether disciplinary action is
anted against the officer or employee who was primarily re-

sible for the withholding. The Commission, ufter investigation
conmde;atxon of the evidence submitted, shall submit its find-
and reccommendations to the administrative authority of the
cy concerned and shall send copies of the findings and recom-
:ia.tions to the officer or employee or his rcpresentative, The
m'tst?ative authority shail take the corrcctive action that the
mission recommends.

‘Q In_ the event of noncompliance with the order of the court,
fmstrlct court may punish for contempt the responsible employee,
in the case of a uniformed service, the responsible member,

) Lach agency having more than one member shall maintain
make available for public inspection a record of the final votes
.ch member.in every agency proceeding. '

J(A) Bach agency, upon any request for records made under
graph (1), (2), or (3} of this subscction, shall—

(1) determine within ten days (excepting Saturdays, Sun-
days, and legal public holidays) after the receipt of any such
reguest whether to comply with such request and shall immedi-
ately notify the person making such request of such determina-
tion and the recazons L.e“»‘lm, and of the right of such person
ts ,_:xp,)oal to the head of the ngeney any adverse determination;

i
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(i1) make a determination with respect to any !
twenty duys (excepling Saturdays, Sunduys, and
holidays) afier the receipt of such appuot If en ¢
nial of the request for records s in whole or i pa
agency shall notify the person making AUCh roquce
visions for judicial review of that determination
granh (4) of this subscetlion,

(13) In unusual circurastances as spocificd in this
the 4ime limits preseribed in either clanse {i) or clau:
paragraph (A) may be exiended by writlen notice
making such request setting forth the reasons for ¢
and the date on which o determination is expected Lo ]
No such nolice shall specify a date that would regult
sion for morc than ten working days. As used in
graph, “unusual circumstances” means, but only to U
sonably neccessary to the proper processing ol the partic

(i) the nced to scarch for and culleet the reqgu
from field facilities or other cstablishments thad
from the office processing the request;

{(ii) the nced to search for, eolleet, and appropr
a voluminous amount of separate and distinct recc
demanded’in a single request; or

(iii) the nced for consultation, which shall be ¢
all practicable speed, with ancther agency having
interest in the determination of the request or
more components of the agency having substantic
ter interest therein.

(C) Any person making a request to any agency T
der paragraph (1), (2), or (3) of this subscclion shal
have exhausted his administrative remedics with resp
quest if the agency fails to comply with the applice
provisions of this paragraph. If the Government ca
tional circumstances exist and that the agency is exel
igence in responding to the request, the court may 1
tion and allow the agency additional time to complet
the records. Upon any determination by an agency to
request for records, the records shall he made promp
such person making such reguest. Any notification o
request for records under this subscction shall set I
and titles or positions of each person rceponaible fo
such request.

(b) This scction does not apply to matters that aroe—

(1) (A) specifically authorized under eriteria
on Exccutive order to be kept scerct in the inter
defense or foreizn policy and (B) are in fact pro

R Lo sale Tt tan v yve
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