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MOTTON TO REMAND 

Appelieeés respectrully move this Court to vemand the 

case to the district court ror the Limited purposes specified 

below. The grounds Yor this motion are as frollows: 

1. On January i2, 1979, the district court in the 

instant case entered an order dismissing this Freedom of Informa- 

A tion Act (FOIA) suit with prejudice on the basis that the document 
a Q at issue here was among several neld protect from disclosure 

by cwne court in Fensterwald v. CA, D. D.C. Civ. No. 75-897 3 2   

5 
I (decided January 12, 1978, vacated July 28, 1973), and on the 

1 
basis that agency arfida < ios supporting nondisclosure of the C C 

document on national security grounds were entitied to substantial 

weignt. The court in the instant case denied renearing 

  

l/ The plaintiff in Fensterwald moved voluntarily for 
dismissal with prejudice "to relieve the zovernment from the 
duty or complying" with the court's original order requiring 
the government to sucppiement che record, to support exemption 

claims on privacy grounds, witn regard to documents otner than 
the one in issue here. The plaintiff in Fensterwald in no way 
sought to disturd the court's substantive holding regarding this 
document or other documents as tc which national security 
exemptions were ciaimed, and in our view, the court's corresponding 
order of July 28, 19738 can therefore not be read to operate 
upon tne substantive finding that this*document was properly 
Withnelad. However, for tne purposes of the instant motion to 
Rama +4 : ~ remand, the continued brecedential significance of the Fensterwaid 

  

(Footnote 1/ continues on 9. 2). See



on Mebruary 22, LY79, and plati itl took this appeal. 

In the course of further study of this case for purposes 

of briefing in tins Court, defendants-appellees have become. con- 

vinced that the interests of juslice would best be served by a 

remand to the district court for the limited purposes stated below. 

Following remand, the case should promptly be transmitted back 

to this Court for appropriate sappellate consideration. 

2. As noted above, the district court in the instant case 

relied in part upon the district court's earlier opinion in the 

Fensterwald ase, which upheld the nondisclosability of the very 

document at issue here. However, the Fensterwaid case involved 

1363 documents, all related to Lee Harvey Oswald and the 

John F, Kennedy assassination, including the single daveuments at 

issue nere. The government affidavit supporting non-disclosure 

in the: Pénsterwald case discussed the document.at issue here in 

the context of all of the 1363 documents involved in that 

case. And, altnoughn the district court conducted a sample in 

camera inspection in Fensterwald, the court did not examine the 

particular document at issue nere. While in another factual 

4 
} 

context the question would 2rise whether to re-l 

  

(Footnote i/continued from p. 1) 

1/ opinion need not be decided.



court's ruling concerning the -tthholding of a document, in 

this partieular case the goverunent Leels that the interests of 

Justice wonld be served by auracnbing the record, 

3 i Although fn our view, {the district court was correct 

in relying on the holding in fensterwald regarding the same document 

the circumstances in this case are unusual. In view of the 

fact that the district court in fensterwald did not review the 

speciric document at issue here, the government takes the view 

that the interest of justice in these unusual circumstances 

would be served by supplementing the record for the distriet court 

by a more particularized affidavit. 

4, For these reasons, we believe that a remand would be 

advisable (1) to allow the government to supplement the record 

in a manner which focuses more particularly on the document at 

issue here and (2) to enable the district court to evaluate the 

supplemented record in light of the applicable law and to exercise 

its discretion to determine whether additional steps, including 

in camera inspection of the document, should be taken. Sucn 

a course of action would be appropriate to ensure adequate 

judicial rex 4 be
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expedite appellate review.



Accordingly, appellees re pectfully request this Court to 

emand this case to the distri-b court for the purposes { | 

deseribed above. 

Respectfully submitted, 

Beer [nm 
LEONARD SCHATTMAN (202) 633-3327 

itade Mi- be aly 
SNDY Me EATS C20 
Attorneys, 

Appellate Staff, 
Civil Division 
Department of Justice, 
Washington, D.C. 20530. 

) 033-3256 

CERTIFICATE OF SERVICE 

I hereby certify that on this lOthday of September, 1979, a 

I served the Toregoing Motion to Remand upon 

causing a copy to oe mal ed }-
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postage prepaid, to: 

i Allen 
2689-1 Barracks Road 
Charlottesville, Virginia 22901 

Abuks 4 it , leat 
WENDY M. KEATS, 

Actorney.


