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Plaintiff-Appellant,
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CENTRAL TNTELLIGENCE AGENCY
and STANSELELD TURNIER,
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Defendants Appellees.

MOTTON _TO REMAND

Appelices respecttully move thls Court to remand the
case to the district court ror the limited purposes specifiled

below. Thne grounds lor thlis motion are as follows:
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1. On January 12, 1979, the district court in the

instant case entered an order dismi Freedom or Informa-

w

sing this

w

tion Act (FOIA) suit with prejudice on the basis that the document

at 1ssue here was among séveral held protected from disclosure

(decided January 12, 1973, vacated July 28, 1973) and on the
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pasis that agency aifidavits supporfting nondisclosure of the
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document on national security grocunds were sntitvlisd tTo substantial
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welight. The court in the instant case denied rehearing

1/ The plaintiff in Fensterwald moved voluntarily for

dismissal with prejudice "to relieve the government from the
duty or complying'" with the court's original order requiring

the government tTo surplement che record, to support exemption
claims on privacy grounds, with regard to documents other than
the one in issue here. The plaintiff in Fensterwald in no way
sought to disturd the court's substantive holding regarding this
document or other documents as tc which national security
exemptions were claimed, and in our view, the court's corresponding
order of July 28, 1973 can therefore not be read to oparate

upon the substantive finding that this:document was properly
withheld. However, for the purposes of the instant motion to
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on lebruary 22, 1979, and plaii 1Ll took thls appeal.
In the course of further =ztudy of thils case for purposes
of brlefing In thls Court, defendants-appellees have become. con-

vinced that the interests of jusllice would best be served by a

remand to the district court for the limited purposes stated below.

Following remand, the case should promptly be transmitted back
to this Court for appropriate appellate consilderation.

2. As noted anbove, the district court in the instant case
relied in part upon the district court's earliecr opinlon in the

Fensterwald case, which upheld the nondiscloszability of the very

document at issue here. However, the Fensterwald case involved

1363 documents, all related to Lee Harvey Oswald and the
John F. Kennedy assassination, including the single document at

issue nhere. The government affidavit supporting non-disclosure

in the . Pensterwald case discussed the document.at issue here in
the context of all of the 1363 documents involved in that

case. And, altnough the district court conducted a sample in

particular document at issue here. While in another factua

(Footnote 1l/continued from p. 1)

1/ opinion need not be decided.



court's ruling concerning the -ithholding ol o documernt, In
this particular casce the govelrruwent feels that the interests of
Justice would be gevved by augaenting Lhe record,

3. Althoupgh fn our view, Lhe district court was correct

in relying on the holdlng in Fensterwald regarding the same document

the cilrcumstances 1n thils case are unusual. In view of the

fact that the district court Iin Fensterwald did not review the

speclrlc document at 1issue here, the government takes the view
that the interest of Jjustice in these unusual cilrcumstances
would be served by supplementing the record for the district court
by a more particularized affidavit.

4. For these reasons, we believe that a remand would be
advisable (1) to allow the government to supplement the record

in a manner which focuses more particularly on the document at

issue here and (2) to enable the district court to evaluate the

suppvlemented reccrd in light of the applicable law and to exsrcise
its discretion to determine whether additional steps, including

in camera inspection of the document, should be taken. Such
a course of action would be appropriate to ensure adequate

judicial res
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expedite appellate review.



Accordingly, appellees re pectfully request this Court to

remand this case to the distri-t court

ror the purposes

described above.

Respectfully submitted,
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LEONARD SCHAITMAN (202) 633-3321
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SNDY MY KEATS (202)
Attornelys,

Appellate Staff,

Civil Division
Department of Justice,
Washington, D.C. 20530.
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CERTIFICATE OF SERVICE

I hereby certify that on this 10thday of September, 1379,

~

I served the Toregoing Motion to Remand upon

pleintiri-appellant, pro se, by causing a copy tto be mailed
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postage prepaid, to:

i Allen
2689-1 Barracks Road
Charlottesville, Virginia 22901
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WENDY M. KLATQ,
Attorney.




