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MARK A. ALLZN

Civ ,*'nctwon No. 78-1743

CENTRAL INTLLLIGuIRCS AGINCY, et. al.

STANSEFI®LD TURHER
Deifendants

Wit Mt N N o N NP NG M st N Sl Nt et o

SULION FOR RECCHOIDSRATION

N
1. Pursuant to Rule 52(b) of the lederal Rules of Civil Frocedure plaintiff
moves that the Court amend its judgment to deny defendants' motion to dismiss.
Plaintiff puts lorward the following reasons:
2. The Court's Oréer of Januzry 12, 1979 cites as binding pre
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sirica's decision in Fensterwald . C.I1.A., Civil Action No.75-C

1978). This decision was vacated. The weight of authority is that vacated
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orders cannot have res judicat

¢
3d Cir. 1971) tne Uistrict Court held for the plain
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vacated this judgment. The Couri ol Appeals in a per curiam opinion, rejected
petitioner's claim that the original decision was res judicaza, noting particular-
ly that the order had teen vacated. Corpus Juris Jecundum notes with respect io
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issue: "wren a Jjudgment harg veen reversed on arppeal or vacated or set

S
aside by the couri which rendered it, it is deprived of its conclusive charzcier

and thereaiter it no longer stands as a bar to a further suit on the sarme
cause of action ..." 50 C.J.S. Judgments §525(1647). Uimilarly Corpus Juris
Secundum statec "A judgment is c¢i no force whatsocver as an estoprel after it
nas been effectually vacated or zannulled, or where it his tecn ...vacated cr
cset aside on moticn." 50 C.J.3. Judgments S702(1947;.

3. The Court also places great weight on the affidavitis ol C.I.A. oificizls
lobert Owen and Charles Zriggs, who maintain that the document at icsue is
properly clascified "Secret”" pursuant to bxecutive Urder 12065. Hoth officials
have shown in the past that thelr document evaluations relating to the asszas-
nation of Presicdent ¥Yennedy are not completely trustworthy. 45 noted in plaintii:

Affidavit Upposing totion to Diswmiss, parapgraph 11, #r. Cwen in a previous

B freedom of Information suit submitted an affigavit maintsining that certain mat-
erial was properly withheld under the (b){1) and (b){3) exemptions. la fact
this material had been released to the public five jyeors earlier witn CIA '
approval and had appeared in two Looks as well as a magazine article.
4, Affiant Chorles Briggs has likewlse shoun his document evaluatlions to
i be suspect based on past Preedom of Information cases. In Weisbers v. General

Services Administration, Uivil Action No. 75-1443 (D.D.C.) Fr. brigss subnitted
an affidavit in LLC“WUax 1976 statin g that certain pages of iwo Warren
Commission Executive Transcripis were properly witnheld from public disclosure.
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aroiT Ly o1n cCclLouer, 1Y 70, nowever, thne C.l.:a, veoiuntari LJ reileased these
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claims. Mr. Briges

wilthheld pages, revealing the spurlousness of Mr. iriggs
Bele

maintained that the release of these pages would "compromise currently active

intelligence sources and methods". If in fact this wes actually the case, the

C.I.A., certainly would never have voluntarily relezsed these pages. (Exhibits
2 and 3) The Court is invited to examine these released pages and decide

whether the justification for withholding this material set out in ¥r. Briggs

affidavit has any merit whaisoever.

5. In summary, the past performances of Mr. Cwen and Mr. 3riggs show that
thelr cocumeni evaluations are not completely reliable and this Court should
not grant so drastic a form of reliei as a motion to dismiss based primarily
on their aifidaviin.

6. Accordingly olaintiff moves that the Court's Crder of Januery 12, 1979
pe amended to deny defendants' motion to dismiss.

Dated: January 24, 1379
Charlottesville, Virginia
flespectfully Submitted,
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Farikz 2. Allen
Fro Je
. 02 Charrock hd. 516 .
Charlottesvi 11 , Ya. 22523
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CoRTIrJCATE G OLuvVICH

I HERKBY CExTIFY that service of the foregoing lotion for Reconsideration,

with IExhibits 1, 2, 3, has been nade upon the defendants bv rnailin

thereof to their abtornay, Lawrcnve T. ett cat thc U S. Dis ;i.'
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"d and COHSt’tUulOH wve., N.W., udghwnﬂton D c., 20001 Room 3 38—5, on this

24th day of January, 1979.

102 Chamrock Rd. #16

Churloc:egv1ilc Va. 223C3
(804) 295-6236 '

o

Wt 'w“‘ ""‘ ﬂv.“-v ..,4-
~,.,.:<\ >n X




