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IN THE 3
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA

No. 78-1107

HAROLD WEISBERG,
Plaintiff-Appellant
¥
UNITED STATES DEPARTMENT OF JUSTICE,
et al., '

Defendants—-Appellees

On Appeal from the United States District Court for the
District of Columbia, Hon. John H. Pratt, Judge

BRIEF FOR PLAINTIFF-APPELLANT

STATEMENT OF ISSUE

Whether summary judgment in favor of defendants was propexrly
granted in Freedom of Information Act lawsuit in which:
(a) documentary and deposition evidence established the

existence of records not provided plaintiff;



&

(b) The Federal Bureau of Investigation, the originator
and custodian of the records sought, did not state under oath (or
otherwise) what files had been searched;

(c) The District Court curtailed plaintiff's discovery and '
refused to allow him to depose witnesses with personal knowleage
of the nature and extent of the FBI's file search;

(dj The record is replete with instances of bad faith on
the part ofvthe.government, including é history of personal in-
trigue and vendetta against him in connection with his Freedom of
Information Act requests; and

(d) The evidence shows that the FBI haé a strong motive for'
avoiding a thofohgh'search of all relevant fiies for records which

may have been lost or hidden.

REFERENCES TO PARTIES AND RULINGS

This case has been before this Court on two previous
occasions. TIn 1970 plaintiff ("Weisberg") brought suit under
the.1966 Freedom of Information Act for the FBI's specfrographic
analysis of certain specified items of evidence pertaining to the
assassination of President Kennedy. In that suit this Court
ruled that these records were exempt from disclosure under the

Act's investigatory files exception. Weisberg v. U.S. Department

of Justice, 160 U.S.App.D.C. 71, 480 F. 2d 1195 (1973) (en banc) .,

cert. denied, 416 U.S. 993 (1974).



on February 19, 1974, the day the 1974 Amendments to the
Freedom of Information Act went into effect, Weisberg again filed
suit for the spectrographic analyses; this time, however, he ex-
panded his FOIA request to inélude the results of the neutron
activation analyses and other scientific tests as well. The.Dis—
trict Court dismissed the suit as moot without allowing Weisberg
the opportunity to establish through discovery that records
existed which had not been provided him and Weisberg apéeaied.
This Court reversed the decision of the District Court because
there were."matefial factual queétions stili in dispute." Weisberg

v. U.S. Dept. of Justice, 177 U.S.App.D.C. 161, 163, 543 ¥. 24 308,

310 (1976). 1In remanding the case, the Court stated that the
existence or nonexistence of the records sought should be "de-
termined speedily on the basis of thé best available evidence,
i.e., the witnesées who had personal knowledge of the events at
the time the investigation was made," and that this "must be done
with live witnesses either by deposition or in court." The Court
also observed that "[tlhe data which plaintiff seeks to have pro-
duced, if it exists, are matters of interest not only to him but
to the nation." Id. at 164, 543 F. 2d at 311.

On remand, Weisberg obtained answers to interrogatories and

and took the depositions of four FBI agents with knowledge‘ofifhé
tests and and examinations performed on the Kennedy assassination

evidence before the District Court cut off further discovery. Oon



March 30, 1977, a status hearing was held. At this time no
transcript of any of thé depositions had been filed with the
District Court. Indeed, two of the witﬂesses had been deposed
only two days before the.hearing. Although the District Court
had not yet had an opportunity to read the deposition testimony
and the government had not put ény métioﬁ before the Court, the
District Court reduced such matters to mere formalities by
annoucing his- disposition of the case in advance. Thus he stated
to Weisberg's counsel that the Government attorney would be given
30 days in which to file a disposition, "and assuming that that
Will conclude the case, you will have an opportunity agéin to re-
litigate in the Court of Appeals, which you have successfully
done in the past. [R. 21, p. 19]

After the parties had performed the necessary formalitieé,
the District Court issued a Memorandum Opinion.which found summary
judgmeht‘should be awarded in favor of the Government because
there were no genuine issues of material fact remaining. Although
no agency employee had submitted an affidavit stating that all
files which might contain the requested records had been searched,
the District Court held tha£ it was not necessary for an agency
to specify éhe files searched in compl%ance with a plaintiff's
requésf, "it being sufficient that the affiant has personal
knowledge that all files which might contain the requested records

have been searched." Weisberg v. United States Dept. of Justice,

438 F. Supp. 492, 504 (D.D.C. 1977)
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STATUTES AND REGULATIONS

The Freedom of Information Act, 5 U.S.C. § 552, pro-
vides:

- (a)(3) . « « each agency upon any re-
quest for records which (A) reasonably de-
scribes such records and (B) is made in ac-
cordance with published rules stating the
time, place, fees (if any), and procedures
to be followed, shall make the records
promptly available to any person.

_ (a) (4) (B) On complaint, the district
court of the United States in the district
in which the complainant resides, or has

his principal place of business, or in which
the agency records are situated, or in the
District of Columbia, has jurisdiction to.
enjoin the agency from withholding agency
records .improperly withheld from the com-
plainant. - In such case the court shall de-
termine the matter de novo, and may examine
the contents. of such agency records in
camera to determine whether such records or
any part thereof shall be withheld under any
of the exemptions set forth in subsection
(b) of this section, and the burden is on
the agency to sustain its action.

Beéause the government has not claimed that the records
sought are protected from disclosure by any of the exemptions
to the Act, these are the only portions of the Freedom of In-

formation Act relevant to the present suit.



STATEMENT OF THE CASE

I. The Warren Commission: "This closes the case, you see."

On November 30, 1969, by Executive Order 11130, President
Lyndon B. Johnson appointed a commission of distinguished Ameri-
cans to "ascertain, evaluate and report upon the facts relating
to the assassination of the later President.John F. Kennedy and

the subsequent violent death of the man charged with the assassi-

‘nation." ,Be¢auSe it was headed by Chiéf Justice Earl Warren,

‘this commission later became known as the Warren Commission.

Having no trained investigative staff of its own, the War-
ren Commission had to rely upon the investigative resources of
the federal law enforcement and intelligence agencies, principally
the Federal Bureau of Investigation and the Central Intelligence
Agency. The Warren Commission soon realized, however, that the
FBI had boxed it in by prejudging that Oswald was guilty of
assassinating Preéident Kennedy and that there had been no con-
spiracy. In an emergency secret session held on January 22, 1964
to discusé reports that Oswald had worked as an FBI Undercover
Agent, Commission members noted that the FBI was acting abnormally.
One person present, appa;éntly Warren Commission General Counsel
J. Lee Rankin, gave a very troubling evaluation of the FBI's con-
duct, saying that:

. . . the FBI is very explicit that Osw;ld

is the assassin or was the assassin, and they
are very explicit that there was no conspiracy,



and they are also saying in the same place
that they are continuing'their investigation.
Now in my experience of almost nine years, in
the first place it is hard to get them to say
when you think you have got a case tight
enough to convict somebody, that that is the
person that committed the crime. In my ex-
perience with the FBI, they don't do that.
They claim they don't evaluate, and it is uni-
form prior experience that they don't do that.
Secondly, they have not run out all kinds of
leads . . .. [Warren Commission Executive
Session transcript, p. 11; R. 47]

The FBI's atypical behavior and the implications of the

reports that Oswald might have worked as an FBI Undercover Agent

frightened the Commission. Someone present, apparently Rankin,l/

commented on the terrible implications of the report the members

had been called together to discuss:

But when the Chief Justice and I were just
briefly reflecting on this we said if that
was true and it ever came out and could be
established, then you would have people think
that there was a conspiracy to accomplish
this assassination that nothing the Commission

- did or anybody could dissipate.

Commission members agreed: -

Boggs: You are so right.
Dulles: Oh, terrible.

A. Terrific.

The January 22, 1964 Warren Commission executive session

transcript was made public in 1975 as the result of a FOIA
request by appellant Harold Weisberg.
tape was not transcribed until a decade after the Warren

Cormission had ceased to exist, when it was done not by the
Court Reporter but by a stenographer at the Pentagon.
accounts for the uncertainity in the transcript as to who
was speaking.

The stenotypist's.
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Commission member Allen Dulles, formerly the Director of the.
Central Intelligence Agency, then voiced another disturbing
thought:
Dulles: Lee, if this were true, why would
it be particularly in théir [the FBI's]
interest--I could see it would be in their
interest to get rid of this man but why
would it be in their interest .to say he is
clearly the only guilty one? I mean I
don't see that argument that you raise par-
ticularly -shows an interest.
Boggs: I can immediately--

A: Théy would like to have us fold up ang guit.

Boggs: This closes the case, you see. Don't
you see? . :

Dulles: Yes, I see that.

Rankin: They‘foundvthe man. There is nothing
more to do. The Commission supports their con-
clusions, and we can go home and that is the

end of it. [Transcript of Warren Commission ex-

ecutive session held January 22, 1964, at pp.
12-13; R. 47 Exh. 3 to Weisberg Affidavit]

IT. The FBI Crime Lab: "However, Oswald is now dead and

there will be no trial"

On November 27, 1963, just five days after President
Kennedy was shot, Mr. Roy Jevons, Supervisor of the FBI Labora-
tory, wrote a memorandum the Chief of the Laboratory, Mr. Con—
rad which reflects the FBI's prejudgment of Oswald's guilt and
the nonexistence of a'conspiracy to accomplish the assassination.

Tt also makes it clear that the FBI's purpose in conducting



certain neutron activation analyses was to identify Oswald as
the perpetrator of Kennedy's murder and can be read as implying
that the FBI was not interested in conducting tests which might
show that Oswald could be excluded as the perpetrator or estab-
lish whether more than one person had to have been involved in
the crime. Because the Jevons memorandum bears on the FBI's mo-
tives in conducting its investigation, and this in turn bears on
the credibility of its claims as to what tests were performed and
whether records of them were (or should have been) preserved, it
is worth quoting at some length.
In connection with our examination of
evidence received in the above matter, we
have considered all possible examinations
and techniques which would be productive
" in identifying the perpetrator of the crime.
It is noted that we have already by means of
microscopic examinations, identified the gun
used in the assassination and further through
handwriting examinations identified Lee Harvey

Oswald as the individual who ordered and paid
for the gun ...... )

* * *

One consideration in this technique [neutron
activation analysis] in the present case was
directed toward the possible detection of
powder residues on the person and clothing of
the suspect with the objective of showing
that he actually fired the gun. In this re-
spect, it is noted that the detection of such
residues on the hands and on ther person of
Oswald would not necessarily establish the
exact kind of weapon fired by him, the time
at which he fired the weapon or the number of
times the weapon was fired. Accordingly, in
view of the nonspecific nature of such results
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and in view of the massive ‘evidence already
available indicating Oswald's quilt, it was
not felt that this type of examination would
contribute essentially to the investigation
and trial of Oswald.

However, Oswald is now dead and there will
be no trial. In view of this development, it
is felt that this examination should now re-
ceive further consideration in order to pro-
tect the Bureau against any possible future
allegations, however unfounded, that if neutron
activation analyses type of analyses had been
conducted, one might have obtained extremely
31gn1flcant data.

) Such allegations, for example, might orig-
inate from relatively highly placed individuals
in the Atomic Energy Commission (AEC) charged
with developing neutron activation analyses and

~who will recognize the publicity potential of
such allegations.2/

 The paraffin casts reportedly made by the
Dallas Police Department of the hands and face
of Oswald are now being forwarded to the FBI
and these casts represent the best possibility
of applying the neutron activation technigue
for the detection of powder residues. Accord-
ingly, for the reasons set out above and pri-
marily to place the FBI in a position to refute
any speculative allegations as to the potential
value if such tests are not made, it is felt we
should conduct neutron activation tests of the
casts upon receipt in the Bureau. (Emphasis
added) [November 27, 1963 memorandum from Roy
. Jevons to Mr. Conrad. Attachment 1 to Opposi-
tion to Defendants' Motion for Summary Judgment; R. 47]

In his December 11, 1963 letter to Assistant Attorney Gen-

eral Herbert J. Miller, Mr. Paul C. Aebersold, Director, Divi-

sion of Isotopes Development, Atomic Energy Commission, noted

2/

This paragraph of the Jevons memorandum was exc1sed from
the copy made available to plaintiff on discovery. The
full text was made public as the result of an administra-

. tive appeal of the deletion taken after the government

was awarded summary judgment in this case.
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that within 24 hours of the assassination,
we had offered verbally our assistance, and
that of our laboratories experienced in ob-
taining criminalistics evidence by means of
nuclear analytical techniques, to responsible
officials in the FBI, Secret Service and
Dallas police force. We believe it is not
too late to outline what may yet be done.

Noting that "we are not certain our techniques can now
give added useful information," Mr. Aebersold stated, however,
that "[o]ur work leads one to expect that the tremendous sensi-
tivitiy of the activation analysis method is capable of providing
useful information that may not be otherwise attainable. He
specifically asserted that:

. . . it may be possible to determine by
trace-element measurements whether the fatal
bullets were of composition identical to
that of the purportedly unfired shell found
with the Italian rifle.

The District Court noted that "the FBI special agent who
conducted the [neutron activation analysis] appears to have re-
sented the AEC recommendation as interfering in the FBI's in-
vestigation. 438 F. Supp. at. 493, n. 1. This is plainly evi-
dent in many FBI memorandums which were obtained by Weisberg on
discovery, and was not confined merely to FBI Special Agent John
F. Gallagher, who performed the tests. The reason for the re-
sentment is also obvious. To give one example, the paraffin
cast of the right side of Oswald's face which the Dallas Police
made to determine whether or not: nitrates were present.showed

none were present. " [Exhibit 7, October 15, 1977 Weisberg Affi-

davit] This is exculpatory of Oswald's having fired a rifle.






