3

va

3.t

s i

UNITED STATES COURT OF APPEALS®
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 78-1107 Ffff f1oy 204 07
(C.A. No. 75-226) 7

HAROLD WEISBERG, k’*‘-‘-*-'?il.:.'_Appellgnf_c,

Sl

Ve
UNITED STATES DEPARTMENT OF JUSTICE, i
etal., . Appellees.

MOTION FOR LEAVE TO FILE APPELLEES' PRINTED
_BRIEF, TIME HAVING EXPIRED

V\ 2 Appellees respectfully move for leave to file their printed

brief in this case, time having expired.

Appellant and appellees originally filed their briefs
in Xerox .f‘o-r'm prior to appellént's filing of a deferred ap-
pendix. Appellees filed a motion for leave to file theilr
brief in Xerox form pending receipt of the deferred appendix.
Appe}lant filed its deferred appendix on Novezﬁber‘ 7, 1978,
é.nd thus appellees' printed brief was due on November 21,
1978, pursuant to Rule 30 (c), Federal Rules of Appellate
Procedure.

The Assistant United States Attorney assigned to this
case has, since éeptember‘, been assigned to the Felony Trial
Section of this office in Superior Court. He 1is appearing
before the Honorable Sylvia Bacoh and has a heavy load of
trial and ‘other' work. Through oversight, he allowed the due

date for the pr':mted brief to pass without entem&p the cita-

tions to the appendlx and having the brlef,f{’g‘i‘f’led r{\ﬁk/\
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BRIEF FOR APPELLEES

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 78-1107
' HAROLD WEISBERG, ' : . Appellant,
v. ~e o 2 -
UNITED STATES DEPARTMENT OF JUSTICE,
et al., Appellees.

: APPEAL FROM THE UNITED STATES DISTRICT COURT
& o "FOR THE DISTRICT QF- COLUMBIA T

C.A. No. 75-226

EARL J. SILBERT,
ﬁnited States- Attornez.

'JUHN K TERRY_—‘“‘—“

MICHAEL W. FARRELL,

MICHAEL J. RYAN, |

JOHN. H. KORNSj;'. |

lssistant United States Attorneys.
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Counterstatement of the Case
Argument:

The trial court was correct in finding that

there was no genuine issue of material fact ————e—eee-

Conclusion
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ISSUE PRESENTED*

In the oplnion of appellees the following issue 1s presented: .

Whether the trial court erred in granting summary Judgment
in this Freedom of Information Act case seeking documents relating
to the FBI laboratory work in ."ch'e Kennedy assaséination investi-
gation, where appellees submitted affidavits stating that no docu-
ments existed other than those already produced for appellant which
were responsive tohls request, this Court remanded for the té.king
of evidence from those with first-hand knowledge of the original
laboratory investigation, on remand appellees responded to inter-
rogavtories and requests fdi' documents, é.ppelia.nt deposed four
present and fo.rmer FBI speclal agents who had participated 1in
the laboratory investigation, and the trlal court made detailed
specific findings on each claim by appe'llant, concluding that
there was no genuine material i1ssue relating to the exlstence

of é._ny additional documents.

# This case was before this Court previously in Welsberg v.
United States Department of Justice, 177 U.S. App. D.C. 161,
543 F.2d 308 (1976).




UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 78-1107

HAROLD WEISBERG, Appellant,
Ve

UNITED STATES DEPARTMENT OF JUSTICE,
et al., Appellees.

APPEAL -FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR APPELLEES

COUNTERSTATEMENT OF THE CASE

This is a Freedom of Information Act [hereilnafter "FOIA"]
sult filed February 19, 1975, seeking materials related to scienti;-
fic and ballistiés tests performed on 1Eems of evidence i'elated
to fhe assassination of President JohnF. Kennedy. Appellant sued

" the Department of’Justice,. to which he had directed requests for
'laﬁoratory records of the FBI, and the United States Energy Re-

search and Development Administration, to 'which'he had directed

requests for records of the Atomic Energy Commission [herelnafter
WAEC"]. TFollowing a dismissal by thé trial court and a remapd

by this Court, Weisberg v. Unilted '‘States Department of Justice,

177 U.S. App. D.C. 161, 543 F.2d 308 (1976) [hereinafter Welsberg I],
further discovery was taken by appellant pursuant to interrogatories

' and depositions. On October 5, 1977, the Honorable John H. Pratt
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granted appellees' motion for summary judgmeht in a published

memorandum opinion. Welsberg v. Unlted States Dept. of Justice,

438 F. Supp.‘492 (D.D.C. 1977) (hereinafter Welsberg II] (App.
). This appeal followed.

' Following the filing of the complaint and the delivery to
appellant of a number of documents, appellees in 1975 submitted
an affidavit of FBI Special Agent John W. Kilty, a supervisor
in the FBI'§ Laboratory Division._. The affidavit included the
following statement:

I have conducted a review of FBI files

which would contain information that Mr. ~—
Welsberfg hasd Trequested under the Freedom

of Information Act. I have had compiled
the materials which have been furnished to
" Mr. Welsberg through his attorney, Mr.
Lesav.FgeFBI files to the best of my know-
ledge do not include any information re-
quested by Mr. Weisberg other than the in-
. formation made avallable to him. (R. 17.)

-This conclusion was reasserted in a supplemental affidévit of

1/
Kilty (R. 18). Based on these affidavits, Judge Pratt re-

" fused to order the Government to respond to interrogatories, found

that the Government had complied substantially with appellant's

:*demands and, on July 15, 1975, dismissed appellant's action as

moot (R. 20). From his dismissal, appellant appealed.

1/ Appellees have not asserted in this case that any documents
sought by appellant fall within the FOIA exceptions. Their position
has been that they have complied fully with the request to the
extent of exlsting documents and that other materials sought by
appellant do not exist.
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In Weisberg I, this Court remanded for further proceedings.
The Court's opionion did not suggest in any way that the Govern-
ment had been shown to have acted other than in good falth or
that the affidévits of Kilty were insufficient to show a proper .
check of the files. Instéad, relying on the particular national
interest 1in the investigation of the Kennedy assassination, the
Court noted that appellant had been addressing hls inquiries to,
and appellees had been relying on affidavits of, agents who had
not participated in the original in&estigation years before and
who were mere file custodiaﬁs. It held that the existence or
nonexistence of doéuments in thils case should be determined on
the basls of evidence from witnesses who had personal knowledge
of the.investigation. vIt remanded the case to the trial court

with direction to allow interrogatories and depositions or trial

' testimony;and to make detalled findings as to the evidence adduced.

On remand appellanp served interrogatories and requests for
production of documents on both appellees (R. 24-27) and appellees
responded (R. 29-32).g/ Appellant also deposed four present
or formér FBI speclal agents with personal knowledge of the lab-
oratory Qork in the investigation of Presldent Kennedy's assas-

sination: Robert A. Frazler, who had been a special agent in

2/ For a short period, appellant's request for the present home
addresses of retired FBI speclal agents was refused because of
the policy of the FBI not to give out such information, in order
to avold harrassment of retired agents. This matter was even-
tually worked out when appellant and his counsel agreed to recelve
the information in confidence for purposes of this lawsult only.



the laboratory's firearms and toolmarks unit during the inves-

tigation and who had direct responsibility for the laboratory's

efforts in the investigation (Welsberg II, 438 F. Supp. at 4ol-

495, App. ); John F. Gallagher, assi-gned to the laboratory's
spectrographic unit during the investigation and responsible for
any neutron activation analysis in the investigation (id. at 4oy,
499, App. ); Lyndal L. Shaneyfelt, assigned as a docu-
ments examiner and photographlc speclalist during the investi-
gation (1d. at 494, App. ); and Cortlandt Cunningham, a
supervisor in the firearms and toolmarks unit .during the 1in-
vestigatiron (}_Cl) The depositions totaled approximately 300
pages. Much of the deposition questioning by appellant's counsel
dealt not with what tests had been performed and what documents were
crea.ted,‘ but with evaluations of evidence relating to the assas-
siné.tion and inquiries as to thé correctness of the conclﬁsions
of the Warren Commission.

At a status héaring on March 30, 1977, shortly after the com-
pletion of the depositilons, counsel for appellant represented
that the depositions showed that there were documents that had
not been provided to him. Counsel for appellees asserted that,
‘to the contrary, the depositions showed that no such additional
documents existed and sought time to file a motlon for summary
Judgment. The trlal court accepted appellees' suggestion and

specified a time for filing such a motlon. See Transcript of
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3/
Proceedings, March 30, 1977 (R. 39).

On April 19, 1977, appellant filed a notice to take Agent
Kilty's deposition, requesting that Kilty bring (1) all docu-
ments provided pursuant to appellant's -FOIA request; (2) "all
files searched in locating sald documents, together with the docu-
ments contailned in them"; and (3) all work sheets or other docu-
ments reflecting the time spent searching for documents responsive
to appellant's request (R. 37). Appellant also had Kilty served
with a subpoeﬂa ﬁuces tecum for the same documents. Appellees
moved to quash the subpoena and for an order that the deposition
of Kilty not be taken, asserting that appellant's move was burden-
some because the document requests covered matters. already ad-
dressed in Kilty's: two affidavits and in the answers of’the De-

partment of Justice to appellant's interrogatories, sworn to by

- Ki1lty. They further contended that thé requests were beyond the

scope of the.remand since Kilty had not personally particlpated
in the investigation ofiﬁhe Kennedy assassination (R. 38). The
court, on April 25; without a hearing, gquashed the subpoena and
ordered that the deposition not be ﬁaken (R. 38).

On October 5, 1977, Judge Pratt issued a detalled memoran-

- dum opinion making extensive findings of fact. Welsberg IT, App.

. It first made general findings relevant to the procedural

3/ At this status hearing, appellant's counsel salid that he wanted

to take three further depositions, not yet scheduled. As dis-
cussed below, see page 6, infra, the court determined in 1ts

' memorandum opinion that these desired depositions were outside of

the scope of the remand proceedings.
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context of the case. It found that the four depositions taken
in February and March were the only ones which appellant planned
of witnesses who had personal knowledge of the events occurring
at the.time the investigatién was conducted. The other deposi-
tions that appellant planned were of people who had not parfi—
clpated in the investigation and thus weré not within the scope
of the remand by this Court.ﬁ/

The court also-made findings regarding the personnel and
organlzation of the FBI's laboratory work in the assassination-
investigation, and discussed the types of testing done by the
laboratory. For instance, regarding neutron activation analysis
[hereinafter "NAA"], the court found that it w;s in a relatively
infant state of development. Its limitations precluded its -use
on many ltems of assassination evidence and vitiated the results
of some tests that had been performed on the evidence. Alﬁhough
the AEC had made recommendations regarding the use of NAA, the
FBI did not follow closely the suggestions regarding NAA that
had been. made by thé AEC and 1in fact Ehe FBI agent in charge

of NAA resented 1ts suggestions (1d. at 495 n.1l, 499, App.

" 4/ The court noted that the other depositions planned were of

appellant himself, of the custodian of the materials at the National
Archives, and of the FBI special agent who had searched the files
and made the affidavit to the effect that no other materials
exlsted which had not been supplied to appellant (1d. at 495
n.2, App. ) s
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) ).

The court also made findings about the decislon-making pro-
cess regarding what tests to perform and whether and how t:,o me-=
morlalize the results of the tests that were done. The declsions
regarding what tests to perform were made on a highly inforn;al
basis: sometimes by Frazier and hls superiors, and sometimes
by Frazier and the indlvidual examineré. Rarely were determi-
nations recorded as to what _tevst:'s to perform. When tests were
done, there was no requirement that results» be expressed 1in a
particular format or expressed at all if the results were felt
to be insignificant. All four deponents testifled to not having
made notes on results they deemed 1lnsignificant or insufficlently
reliable (id. at 495-496, App. __ - ). '

The court also found irrelevant much of appellant's allegatlons

. and questioning in the depositions. . It found irrelevant the al-

legations as to destruction of assassination evidence and f‘alsi—
fication of test results. It further found that there was no
hecessity to deal'eifensively with appellant's allegations that
reports and materials had been deliberately stolen or mislald
and that witnesses had lied under oat.h, suggesting a conspiracy.

n[A]part from these allegations, there is not an lota of evidence

5/ The court also found that appellant had been denied no re-
ports of microscopic examinations of evidence, because although
such examinations were conducted, the practice in the FBI labora-
tory was to make no note 1n reports regarding such examinations.
This was because they were widely accepted as preliminary steps

to other tests (id. at 499-500, App. - ).
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to support elther assertion" (1d. at 504, App. ) . Responding
to appellant's wilde-ranging allegations, the court defined the
issue presented as follows:

It should be stressed that the questilon through-
out is not whether tests ought to have been
made, or even whether tests that actually were
made should have culminated in the preparation
of reports, but simply whether there 1s any genu-
ine issue as to the existence of the reports
and other materials plaintiff Welsberg seeks.
(Id. at 498, App. ___.) '

The court, sifting through appellant's allegations in his
opposition to the motion for summary judgment, identified nine

specific areas for which he asserted that documents existed which

he had not received (id. at 497-498, App. __ - ). The dis-

cussion below will describe the nine areas and the court's find-
ings.
1. NAAof Clothing. The court found that only spectrographic

testing of clothing had been done, that appellant had received

- all materials related to this testing, and that NAA was not per-

formed on clothing because laboratory personnel did not deem 1t

an apprqpriate technique for those items (id. at 502, App. ).

6/ Kilty had stated in his May 13, 1975, affidavit as follows:

[NAA] and emission spectroscopy were used to
determine the elemental composition of the bor-
ders and edges of holes in clothing and metallic
smears present on a windshield and a curbstone.

(Re 17.)

Shortly thereafter, Kilty in a second affidavit dated June 23,
1975, changed the representation as follows:

(Footnote continued on next page)

6/
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2. NAA of windshield scrapings.

3. NAA of Q3, bullet fragment discovered beside the right

front seat of" Presidential limousine. Appellant had asserted that

he had not received the results of NAA of residues obtalned by
scraping the inside of the limousine's windshield and of a bullet
fragment recovered frombesilide the right front seat of the limou-
sine. The Department of Justice's answers to interrogatories,
relying on virtually' blank worksheets for such tests which 1t
provided to appellant, had asserted that neither material had
been subjected to NAA. The trial court'accepted Gallagher's deposi-
tion testimony that he had subjected both to NAA but that the
tests ylelded no significant results and therefore he had left

1/
his worksheets virtually blank. The court found that, therefore,

o/ (Footnote continued from preceding page)

[FJurther examination reveals emission spectro-
scopy only was used to determine the elemental
composition of the borders and edges of holes
in clothing and metallic smears present on a
windshield and a curbstone. . . . NAA was not
used in examining the clothing, windshield or
curbing. (R. 18.)

The trial court found that there was no basis for appellant's
assertions that Government witnesses had lied under oath and that
in fact the Government had acted in candor and good faith in
this proceeding (id. at 504, App. __ ).

: 7/ Kilty had previously stated that NAA had been applied to the

scraplngs, and then had asserted that this was inerror and that
NAA had not been applied to thls material. This reflected good
faith confusion on his part. See note 6, supra. The court
found that the Department of Justice's misstatement that NAA had
not been applied to these materials resulted in good faith from

(Footnote continued on next page)
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appellant had recelved all relevant materlial when he had been
provided the virtually blank worksheets (id. at 503, App. )s

4, Print-outs for NAA of Q3 and other specimens. Regard-

ing the print-outs for the above NAA testing, the trial court.

relied upon Gallagher's testimony that l;ecause the data on print-

outs was du'plicative of that on his woﬁksheets, the print-outs

might not have been retained. Based on this, the court found.

that there was no indication that materilal existed related to these

tests which had ‘'not been furnished to appe'llant (1d. at 503, App.
).

5. Testing of the live round found in rifle determined to

have been the murder weapon and comparison of it with shells

found at scene. . The court found that the live round was not

tested and was subjected only to visual scrutiny and determined
to be of the same manufacture as cartridges found in the school
book depository building. These findings were incorporated in

a November 23, 1963, report which had been furnished appellant.

(Id. at 501-502, App. - ). The court also found that no

spectrographlc analysis had been performed on copper Jacket ma-

terlal because 1t was not expected that the test would yield

7 (Footnote continued from precedlng page)

the fact that the worksheets were virtually blank (id. at 503-504,
App. i ) Further, contrary to appellant's assertion
that Gallagher was forced to admit this fact, the court found
that after filrst testifying that he could not recall applying
NAA to these twomaterilals, "on his own initiative" he subsequently
remembered subjecting them to NAA and emerging with no significant

~ results (id. at 503, App. )






