Dear Jim, - - ‘ 10/14/78

I did not get very far into the spectro Brief flor Appellees before it became
apparent that an approach if no- the approach in response is bad faith. Not only
because of the age of this case and prior bad faith, which the court may or may
not recall, but because of the deception and misrepresentation practised.

1 think also that the argunent you may have made in this and did make in 1997,
prematurity and inappropriateness of Summary Judgement in FOIA cases, is pertinent,
s

Now that I've reached these judgements after rading two whole pages I'll go
back and from the beginning, as I read, make some notes and suggestions, I%11
try to remember to keep each on a separate page to make them easier for you to use
if you decide to use any.

By the way, when I stopped off at a local office supply store this morning to
get this new ribbon, bascd on my experience with the HSCA hearings and need for
a larger type face from time to tiwe I asked him about the Hermes Rocket t'writer.
He had pictures of the new models It is not at all like the old one, the one I've -
been wanting. The design is basically different.

While it looks small the literature does not give the size. Unless it is quite
suall it will not scrve ene of my uses for ite I can't justify the expense of a
larger machine like this just to get the pica face. It also seems to me that with
a machine that is both small and light I might take it along this November, when I1LL
have parts of two days to wagte at two colleges, and see if I can do any writinge.
Near Boston they want an 11 aem. seminar and i'm not about to fly at night, if there
is a plane, to make ite Yr leave here in time for such an early flight, if thevre is
ones So I'll be going up the evening before, I'll take a morning flight from Boston -
to Baltimore, which will give me part of a day in “altimore. (Come to think of it,

a Baltimore motel and bus the next day will be cheajer than cab/) back to Fredericks)

My point in this is to ask you, if and when you walk past an office supply place
down therem to see if you can get the dimensions of this new model of Hermes Rocket.
S11 the literature available herc says of this 1s that it weighs 10 pounds. The price

10/5/78= Lil mqke extra copies of a 3659 memo in the vecords I did not use them but
I v

I include the copies for you,
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Having gone thopugh &ll of this once T am even more convinced that we nust be
emphatic on bad faith and that it should, implicitly if you do not want to make it
explicit, include counsel, They misrepresent and they are inaccurate when they Jmow
they are inaccurate, I’think it is 1¥inge I think it is mking false statements.

They are terrifisd on Kilty end this i1s why they are semantical, with the most
careful attention to the identical expression with each repetitione Soufie should -
hit at him. Pis presence in the courtroom the first appeal is relevant on his ovm
appraisal of his situation,

This ié aboﬁt'asfar as 1 cAn go tonighte

I intend two additions tomorrow. : :

Ohe is th withheld Gemberling synopsis page and what 1* means, esppcial]y ‘
with o azwer's b stzmony and their mlsrepresentlnv it to al]og's we clted no proof of

any othernrecords or places not searched,

The curbstone stuff is pucerful now.

The_secoﬁd i5 the Dallas invéntory I got in 78~0322. The date alone eétablishes
that they withheld ite Thd date not of the case but of the teletypes and airtels
establishes that it was in FBIHQ while this was befors the court and they withheld it.

Of course the bulkys asre exceedingly relevant. -

Having also gone over the pages I separated from the HQ files I've been able +o.
spot and from the Dallas files (where most are "internal security" rather than
assassination file in origin) I am much more positive of this. They hold relevant

records a few of which I'1l provide.



2. use of Xilty and his affidavitss

Skimming past this point seems to indicate that they use ONLY Kilty, which nakes
them and him ﬁuch more vulnerable.

They use the first A':i.l‘cy affidavit as a dﬁﬁﬁé quote and cite the second only,
Of course the second says he swore falsely where we questioned him. This in itself
raises questions of any dependence bn'anything he swears to.

Later we found out that both of his affirmations with regard to Q15, a basic
question and issue, were false from Gallagher's first-hand affirmation.

This leads to what I would state, that Kilty had no first-hand knowledge of the

records in question. While He does claim first-hand knowledge of the scarch, that is

inadequate f anyone with firstehand knowledge remained in the FBl-anywhere. And I'11
come to the fact that we know of some not used. And why, with Gemberling,.

Kilty's quoted affidavit is evasive and inéonclusive, depending on a conditional
foruulation and on seméntiés; ' -

I héve conducted a review of FBI files which would contain information
that Mr, ‘Weisberg has requestede..

The use of the formulation "PBI files" is one we have learned is a deliberate
misreprecentation. While it gives the impression of "all FBI files" it in fact is
aiimited to first, those in FBI HQ and second, thbse in HQ that are in central files
or Jerhaps in Kilty's case some that are in fhe labe
We have lcarned that most records are i£ the fi&éd of fice, (Howar& in 1996)
We have lcarncd thal at least 25 of HY records are not in Central “iles (Cong.
reéort you sent me clipping on, a House FOIA subcommittee).
We learned from ﬁraziar that in this specific case all records were seat to
Dallase We obtained no single page from Dallas in this case. (Again under Uemberling)
We learned that Eilty had to know of an essential missing record and he did not
80 inform us. (missing curbstone spectro plate,) He told us at the Bresson-Frazier=
Kilty conference that they had all the plates and I could have them for $50,00 eachs)

We have not been given the results of any secarch for any records outside of the
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labb that could relate to information obtained from that missing plate or to any
effort to iocate it elsewhere,

lonnwhile, and I'd get this in early, we located the "bulkys" of the JFK case
in Yallas by our own means after Pratt cut us off, despite our use of what we learned
from Frazier, which was boetter than my own knowledge, or the Howard generalitye

This is included in my 78-=03%22, Compliance with that is suppose&vt§-ﬁéﬁé beéh '
completed long agoe. You may want to cite exact dates I'm not taking timé for. We
asked about the fulkys and quite some time ago were told they were being processede
We asked again when we expected this ﬁﬂﬁlf briefe We were told it was about to be
shippedo it'étill has not been. The only purpose served by the delay, aside from
stonewalling me, is once again to withhold from me still more prcof‘that‘relevant

L"emberling part belows

records remain withheld. I have one and will include that in the

(What aﬁ exasperation this falﬁ in a fine typewriter is!)

"Wiuid contain" is not nearly as positive a statement as compliance wihth FOIA
should require., le seys this is a vontext that does not even necessarily represent
a personal search, as I originally took frcm the quotee "I have conducted a review
of the FBI files," is what he sayse This is less than saying "1 searéhéd." It therece
fore is not a first-person attesting to a scarch,

This leavesm open for any farout interpretation what he means by "any informa=
tion requested by tr, Weisberg,2 Viith this wideéopen evasion he then, without
specificity uses the conditional, "would contain." We have been foreclosed from any
effort at discovering what files were searched by or for him, what were not; and any
means of establishing what we have since learned, where duplicates are filed. The
duplicates, within our extensive experience since 226, hold informatiqn got on
originals, and can be a means of locating what is missing from the files that hold
ordginals, Here I;d cite our experience with the man missing attachments about which
we learmed in 1996 and my most recent emperience, having to direct the appeals

authority to where the FBI had avoided searching, the Congressional Liaison filese
We then find what we were assured by Department counsel had been destroyed.
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Destrdye&: the lame excuse that the spectro plate not much thicker thaﬁ paper ‘
was destroyed to make space in files, unrszasonable on its Tace—

We now know what the FBIL withheld from us in 1996, that they have firm regula=
tions against anyt destruction of rccords in such casese

We now also have proof that when there is destruction under regulations that
permit some destructions, there is a record of the destruction. We have not been B
glven any record of any destruction aﬁthorized with regard to that plate or any
other records, materials, etce Again I'll be discussing this under Gemberlinge

The footnote emphasized that they "have not asserted that any documents sought
byx appellant fall within the IF'OIA exemptions." You can hoist them on this and what
follows, which is in direct contradiction to what they also learned from Fraziers
"Thigr (appelleeds* position has bee that they have complied fully with thé réquest
to the 3xtent pf existingAdocumcnts and that other miterials sought by appellant
do not existe"

I will provide copies of what I'ye given you, the withheld Gemberling synopsis,
and I romind you again of the still—withheld bulkys they have yet to acknowlecdge
in this case. They do "exist" exaétiy where we told them they exiét,.in.ﬂéllas.

All of this is deliberate bad faithe ;t'far exceeds what can be considered . :
fair advocacy practise. Tt is outright falsehood. If they might have claimed not 4o

know, we told them and they were present to hear the depdsition testinonye
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Their handling éf‘Kilty on this pnge Stféngly sugzests to me that they are
concerned about bad=faith allegations anl that the delays they requestéd. at least
in part, were for them to maeke a policy determination on the questién. This finds it
aprallel in the almost hysterical defense of Beckwith, both following the Marksand
Ray casese. Therefore, I think there should be at least enough to ccnteét their
representations, again in the sense of bad faith or a minimum, no evidence of good-
faith. i thlnk their representations of the appeals decision is less than a good=
faith interprotatlona

They put tris two ways, that the "opinion Bid not suggest in any way that the
Government had been éhowﬁ to have acted in other than good faith f. second vay, nothing
omitted," that the afiidavits of Kilty were insufficient to show a proper chéck of
the files.;

//eﬁft’/f/‘)

The Kilty oueqtlon was not Uimited to the qhowiny of "a proper seigch of the
files," Ve alleged false swwaring, which is a question of good faith.

If "the affidavits of “ilty were " not "insufficient to show a proper check"
there would rot have been any point in the remande

Their 1nterpretat10n of the purpose of the reman is "t0 alloweeeand to maks
detailed findings as»to the evidence adduced." Thi begs the question of permitting
the talkdng of adequate and sufficient testimony. I suppose they sddress this belowe

I do not recognize the factual basis for the footnote, 2. All of those agents
are listed in the phone booke The question was of getiing the right persons of those
names, I believe all are listed in the directory of the association of former agents,
where we would again have had the same problem, of correct identification. They merely
stonewalleds I do not recall that we entered into any confidentialiéy arrangemegt_ori‘
that one was asked, although this could have been the cases

In-xhis-conn@etion—you-kigh““want‘tO‘note—the_iotgl_igi}g{g_gf_f&i_?fffﬁaIs to

be able to serve any agents of “epartment officials subscquent to thise Or, the

ducking of subpoenaése —.



Their represcntation of the content of the depositiéns is wfactual, unfaithful
and. degigned to be prejudiciél. They allege fhat "Huchvof the despoition questioning
by appelant‘s counsel dealt not with ﬁ;;azests had been performed and what documcnts
were created, but with evaluations of the evidence and inquiries as to the correctness
of the conculsions of the Warren Cormissione"

This is simply untruthful.

Their incredible claim remains that they did these basic tests and. provided

no results 4o the Commission, having prepared no vesults for either the FiL or for

the Commission. When the. FBI performed the Commission's investigatory function, the

Commdssion having no investigators of its own, and when on the most basic evidence of

all we received no conclusions, we had to undertske to doterming what records

should have existed in the absence of the production of these rccords,

One way of doing this is to address what is normal in such homicide investigations.
,Anotﬁer is to 6btain the basis of the Commission's conclusionse
When we cannot go through FBI files putselves and are confronted with affidavits
that directly contradict each other and atiii have no signle record of the nature
of thoseﬁthat should exist, we had to try to establish a basis for such records dfy
wﬁatever form‘they may have been in to exist; V
Any interpretation of other purpose is falses 4nd such misinterpretation is
deliberate, with the intent of prejudicing the court with the false pretende that
we misused the depositoons for fishinge
The fact is that despite stonewalling and claims to the virtually fotdd loss
of memory we did esteblish that tests were ordered made and we received no single
relevant record and we learned where the basi;-files are and were not able to get a
gingle r2rord from thme in this case. Dallas, again the bulkys as parte
loreever, in what they allege is wandering afield we learned that dmy conculsion

that the testing of the curbstohe, essential evidence in the case and essential in

establishing or eliminating a conspiracy, disclosed that it was not wandering at
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all and did}establish that there is no basis for any official conclusion that the
imﬁact was byla bullet or part of a bullet..which is an essentiel conclusion of the
Warren meporte

If this were not so, thom "inquiries as to the correctness of the conclusions
of the Warren “ommission" are necessary to determine the existence of the records
on which those ﬁﬂ conclusions were baseds Wo could not, for example, begin with the
preconcg@tion'thaf the Bommission concluded in opposition to the FBI reports dr
other recordé..Wheter the Commission erred or the FBI erred the fuct remains that
we ha?e no resports of the IBIL justifying the conslusions of the Commission regarding
the curbstone ahd the-testing.of it by the FBIL, '

This applies in ¢ ¢ identical sense to our inquiries regarding Q=15 and Q;3
as well as I think «=8, the cntxre, unéorcd cartridge.

We did establish that rayler tooh a speckmen of lead corse from “ullet Lh 599
and did not do inform the Commission, in writ@ng, verbally or in testimony. We have
s$ill received no record of the size or weight of this spedimen or what happened to
) it t_envor sinceeo
IWhiic this may well be the usual federal 1awyers} dirty tricks and they may *

- expect you to ignore it I think it should be siezed gpon in an Axelmad sense because
it is a basic and gross misrepresentation the iatent of which is to mislead the courte
Including it serves no other purpose. ‘

B P P L T S JE ~ o W2 B T Aok
Because of the nature of thu fact rpresented fYA S

T ans Aty B .L .
Llaelf Tulscly, espaclally

relating to the curbstone, this can be powerful for us and badsfaith ﬁroubie for theme
\



4, paragraph 2 following

Hope they establish for us thut material facts are in dispute, which means that
there could not properly be a Summary Judgements 4t the 3/20/77 status call
"eounsel for abpellantﬁ represented that the deposutons showed there were docvments

that had not been provided to hime Comnsel for appell=es asserted that,

to the contrary, the depositions showed that no such additional documents existed and

sought %imo $o file a notion for summary judgemente The trial court accepted appellecs'
suggestioneeeo"

On 5 he quotes your Kilty subpoena. The naburs of the items mskes it clear that
we wefe seeking to follow the mandate and vere foreclosed. 41l address the anture
and coﬁﬁleteness oil the” scarche » 7 ;

t >

Their représentations are a0t accurate in alleging duplication, particularly
not with ®ilty the only af 1dant and his folse sweoaring vas the only 2vidence,

Bven if simple error, which the gecond affidavit cannot bz, this was ample basis for
seeking to establish fact.

There rmeains the real questioﬁ of seafiches not made, As in Dallas and elsg=
vwhere dn UQ.

Their own interpretayion is "beyond the scope of the remsnde" The items of the

_subpoena, alone esfablish that we were seeking Yo establish the exiatence or non=

" existence of the records, the exact charge of the remande (The footnote is of like

character.) Again, matorial facts in dispute,

Vhenon 6 he says thot ko court found 4hat ws plonned no other dencsitoons of 4hose
with knouledge we showed this was not the case, so if that is more than an error by
the judge it is a material fact in dispute. The footnote 4 does ndt seem accurate to
me.'I kjow I was exploring with Howard whether he could take the Heilman deposition
in Fldrida bécause I could nbt afford for us to go there or to bring Heilman up.

But the other depositions he credits to us are aimed at establishing the existence
or not-existence of records sought. e were not limited to former SAs. I also rescall

that we were considering depising those who typed and filed records. What he avdids
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here is, I think, in the record. Aside from not wanting to take an& ﬁnnecessary
depositions we could not afford any, leave aldne unnecessary ones.

On the same gmneral topic, pe T, he omits what + regard as significant in
pretending there was this great informa%ity with evidence of the crime when g
President was killed. In it there isjavpidance of the fact that the Commission staff 7
toolc steps with regazd té HAA that required less informality = ask for and about theme
4nd of course there is no possible explanation in this lingo of the supposed reusits
of the curbstone spectro,. |

The aqtuality in describing the testimony on notes is that the agents appear
to have found all notes insignificant.

I leave the handling of Pratt in what follows to you but I dq note»that vhere
they quote him at top of 8 he foreclosed us from determining whether in fact there
wereﬁéﬁcﬁ:fecdrds and fhéy were notiprovided. I believe that the destriétion of any .-
evidence, which is contrary to strict FBI regulations and the disappearance of the
curbstone spectro pate are quite relevant in determining the existence of recordse

When we were confronted with witnesses whose pasts were in effect on trial and
we sﬁreudy had cont. adictory testimony it appears to me that onc of the needs we
faced in trying to locéto missing or withheld records is to determine whether or not
they should have existed.

Itemizations of nine aveas follow.

4s a general statement before assessing thé“itehizations I wonder iy if we
should not make a general allegation, that when there is an allegation that material
facts remain in dsispute and when a plaintiff alleges he needs discovery to establish
t h$s andprovides a reasonable basis for seekdng discovery, the duty of the district
court is fo effectufate discovery and seek to provide means of eliminating any question
of materisl facto ‘ 7

In this case the judge abandoned impartiality and became a partisan. Instead of

providing means of addressing existing questions with evidence he sought to become a
subject xpert and to try the facts of the assassination itself as a mcans of saying
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that instead of reﬁtricting hinself to what was before him or permitting more to be
before him ho resd some of the Warren Commission's 900=-page ieport and some of_its
approxinately 20,060.000 words of apvended evdience and based on his partial
reading the representations of the Report are right and there is no meterial fact
in dispute relating to the existence or non-existence of reiordse

Be abandoned the role of judicial inpertialitye. I'd say soe

The timé.'cost aﬁd troubie fésulting were greater than for the taking of

additional depositionse

OTHER PACTS AND ARGUHENTS

b S

I anm rot sure tﬁat.they béiéngugéuigiglbéigf in>éﬁ&.£oéb;ﬁséxgdt fﬂefahéié tﬁét
new considefations I think we should inciude, even if they are hot in the record,
because we were foreclosed from having them in the recofd and we wanted to trye

Onc is that after ve wore given similar cvasive and semantical afifidavits in
Code 75~1996 and after Motion for Summary Judgenent sas filed when we were not cub
off we were able o establish a record of bad faith, of the existence of wmost records
out of Washington and of épecial diserimination egainst me.

When we were not cut off we:did obtain more recerds, some 50,000 nagese

The other is Guinn's tes imony before HSCA,

He testified that he was limited to lead-core samples snd did not %est copner
material by NAAs | ‘

He testified that Q15 no longer exists- and we have ihree versions of the
testing off Q15 while we do not have the resulis that uallahher described as nol $o
his likinge |

By testified that the various samples given to him for testing are not i&ontiCal
to thoge described in the evidonce;

4And in tidis connection, while we caugt be specific and make a charge, I beliasve
that we can state that we have no records indicating what hegppened %o Fragier's

secret sample of lead core material he removed. We could not even get the weight
of it but from the other evidence I obtained it can provide all the speciments Guinn
had and more.



Iremizations = pp. 8~ 14

The further dependence on M1ty is grist you should grind finely.

They say that the court found good faith and candor when Kilty gave contradictéry
and erroneous answers and statements and his is the only affidavitssi the Government
provided, He swore both ways on the Q15 specimens and Gallageher says both are factualy
incorrects

Ho gswore that there were lAAs on clothing and the now claim there were none.

(They omit that the second ;ilty affidavit was in response to my allegation of.
false svearinmg and that he had sworn to the malkdng of tests no results of which werce
provided. His "correction" can thus be regarded as self-gerving and not depenable.

 When the transittgi.ng‘of the tie lmow and the cbllarband by a bullet are éﬂﬁ
»essen.tial to the official solution to the crime and when spectrographic examination
disclosed no t aces of bullet the subsequent claim of thbse who had personal involve
ment, that there were no VAAs, sinply can't be creditéd on flleir unsupported statementé
especially with the contradiction provicied by 1iltye. There is no possibility of
obtaihing results that was too smali to require the mala.ng of tests that held any
possibility of yielding results. The most obvious of the needs is that if the
damage was not Cu.US?d by a bullet the crime was unsolved and assassing are at largee

The cleims with regard to Q15, the windshield scrapings, are meretricioﬁs and
delibcrately” decepfive. If as thay allege and as Gallagher said "hte tests had
- yielded no significant rosults," it is a0 answer at all to state "and therefore he
had lef his worksheets virtially blank."

Firsty I am pretty surc we received no iallaghexf workébeet on this teste

Second, there remains the need for the calculations of the cpmputer to exist
and we have nothing of this nature. Where they also say gfiffthat the results of the
NAAs on the paraffin casts "yielded no significant results" they in faét account for
by far the greatest number of pages I received. We have no such pages on Q15, Not onee
Ané no Gallagher Q1 5. worksheet, A1l we have is what the FBI witkheld, the record of

the maldng of the test. We obtained this from ERDA in with the paraffin tests resultse
Which is still another bad=faith questions and admission of resords still withheld,

\






