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In Weisberg v. U.S. Department of Justice, 117 U.S.App.D.C.

161, 164, 543 F. 2d 308, 311 (1976), this Court remanded this

case to the district court to determine whether or not data sought
by Weisberg exists. On remand Weisberg established both that tests
had been conducted which the FBI had sworn were not made and that
pertinent records were created which had not been provided him.
Notwithstanding this, Weisberg's attempt to depose those who might
have personal knowledge of any search made for these records, and
who might also have actual knowledge of the alleged destruction or
discarding of such records, was opposed by appellees and prohibited

by the district court. Although there was testimony that reports



on the FBI's scientific testing of items of evidence in the
assassination of President Kennedy were sent to the FBI's Dallas
Field Office, no records from the files of that office were prb—
vided Weisberg.

Long after the district court awarded appellees summary

judgment, in fact after the appeal in this case was noted, Weis-

‘berg obtained new evidence which bears directly on whether any

claim of the destruction or discarding of the missing records is
credible. Accérdingly, Weisberg sought to bring these matters to
the attention of this Court by including them as an Addendum to
his Reply Brief.

In opposing Weisberg's motion for leave to file his reply
brief with an addendum, appellees asserted: "There is no indica-
tion that these memoranda have anything to do with the retention

of scientific test results generated in the FBI Laboratory in

Washington." (Opposition, p. 3) However, the memoranda contained

in Weisberg's Addendum show that records of the Dallas Field Office
on the assassination of President Kénnedy were regularly inventoried
and that orders were given to retain them. On January 15 X979,
Weisberg learned that FBI files which he had received on January 5,
1979 contain proof that FBI Laboratory records on the Kennedy assaé—
sination were sent to the Dallas Field Office. (See attached
Weisberg Affidavit, {4 14, 23) As Weisberg's attached affidavit
notes, he examined only five volumes of the five cartons of FBI

Headquarters files which he received on January 5, 1979. From



this examination, Weisberg states, at 436 of his affidavit:

. . . these five volumes disclose that the
originals of the reports were sent to

Carbon copies were retained in FBI Headuarters
files. FBI regulations and practice preclude
the destruction of originals, as my prior af-
fidavit establishes. From the extent of the
Dallas "bulkies" there is little doubt about
their retention or about compliance with the
directives reflected in the Dallas records I
obtained under C.A. 78-0322. (These are the
records the Opposition would have this Court re-
ject as "irrelevant.")

In the following paragraph Weisberg further asserts:

37. In addition, and once again reflecting
the fact that more records are in the Office of
Origin, Dallas, the Dallas "bulkies" are of eight
cartons, compared with only five cartons of iden-
tical size holding Headquarters "bulkies." If
every Headquarters "bulky" record is duplicated
in Dallas, there remain about 10,000 additional
"bulky" pages in Dallas. This, too, addressed
"retention" and of the kinds of materials sought
in this instant cause and referred to in the Op-
position.

The records just delivered to Weisberg on January 5, 1979
also again illustrate, in multiple ways, the persistent misrepre-
sentations and "bad faith" which pervade the FBI's reponses to his
Freedom of Information Act requests. For example, a year ago the
FBI represented that Weisberg had received all FBI Headquarters
records on the assassination of President Kennedy. (See Weisberg

Affidavit, 4930-35, and Exhibits 3-5) These representations were

made in the context of lawsuit for those records, Weisberg v. Bell,

et al., Civil Action No. 77-2155. Yet in fact the FBI had addi-
tional Headquarters records, totalling approximately 15,000 pages,

whose existence was concealed from Weisberg for another year. The



delivery of these records to Weisberg came immediately after
the House Select Committee on Assassinations ceased to exist.
Thus the concealment and withholding of these records precluded
Mr. Weisberg or other subject experts from using the knowledge
obtained from them to assist the congressional inquiry into the
assassination of President Kennedy.

In addition, the concealment and withholding of these
records also shows the bad faith nature of the Bureau's response
to Mr. Weisberg's December 6, 1977 request for, inter alia, all
worksheets pertaining to the Headquarters records released on
December 7, 1977 and January 18, 1978, and all records related to
the. processing, review, and release of the Headquarters records.
Only after_bringing suit did Weisberg obtain the worksheets for
the records which were publicly releasedAon those dates. However,
by deliberately misinterpreting his request to include only the
worksheets, the FBI has been able to stall compliance with the
other items of the request up to now. Since compliance with Weis-
berg's December 6, 19?7 request would have forced disclosure of the
concealment of Headquaters records not provided Weisberg (as well
as resulted in other embarrassments to the Bureau), the pretense
that his request was confined to the worksheets paid a double bene-
fit for the FBI

Recent developments before the House Select Committee on
Assassinations make it very clear why the FBI has engaged in a 13-

year campaign to obstruct Weisberg's access to information on the



assassination of President Kennedy. Had the information sought
by Weisberg been available to the public at thé time he requested
it, an outraged public would have demanded a new, thorough, and
honest investigation into the assassinatioh. Such an investiga-
tion wouid'then have then have occurred long before the lengthy
passage of time which has now made solution of this horrendous
crime immensely more difficult and unlikely.

Rather than pfaisé Weisberg for bfinging so much important
information»to light, as it should, the gdvernmenﬁ continues to
express its disdain through slurs, innuendos, and misrepresentations.
And the FBI, still fearing»fﬁf£her embarrassment from more dis- .
closuréé‘ébbut‘ité investigation into the Kennedy assassination,
continues to force Weisberg to litigate evefy issue to the Court of

Appeals, apparently in the hope that the clock on his life will

‘run before more truth emerges.

In opposing Weisberg's motion for leave to file his reply
brief with an addendum, appellees seek to.prevent Weisberg from
utilizing highlyArelevant information which he did not have when
he was before the district éourt.and which he could not have ob-
tained at that time. If Weisberg cannot call such information to
the attenﬁion of this Courf and cannot make use of it in arguments
to the Court, then the government wili have succeeded in having
the Court reach its decision.on less than all of the relevant
information which it ought to have before it. This should not be
allowed. Accordingly, Weisberg requests that his motion for leave

to file his reply brief with addendum be granted.



Respectfully submitted,
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AFFIDAVIT

[y name is Harold Weisberg. I am the plaintiff-appellant in this casé. I
Tive at Route 12, Frederick, Maryland.

1. I am aware that ordinarily new information is not presented to the
Court of Appeals. Because of the Departhent's baseless allegation in its Opposition
of December 27, 1978, that I possessed the information provided in my Addendum
when this case was before the district court, I provide full details on when and
how I obtained and learned of the additional new information presented in this

-affidavit. |

2. This information is in five cartons of FRI files I received on Friday,
January 5, 1979. I saw the records referred to for the first time at about 5 a.m.
Sunday, January 7, under circumstances described below. This information relates
to the honesty of the Department's representations to this Court and the district
court. It supports my prior affidavits, discloses the need for there to have
been a search of Dallas FBI Field Office files for compliance in this instant
case, and reflects the FBI's knowledge of this.

3. A1l of my files, records and work of any nature have been given to the
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University of Wisconsin (Stevens Point Branch) as a result of a request made of
me years ago by the Wisconsin Historical Society. I began the deposit in November
1976 after a meeting with the then chancellor of the university, now the goVernor

of Wisconsin.

/
/

4. 1In order to preserve the integrity of all the records I receive under
FOIA, I keep them in the form in which I receive them. I do not take any ‘bound
file or volume apart myself. I do not remove any copies for my own use. Instead,
as I read each volume, I make notes indicating those of which I want copies for
my work or to send to others. My wife then makes the copies indicated, keeping
each volume intaét,.as I received it. '

5. 1 also keep separate all original records I receive under FOIA. They
are in a large number of filing cabinets in my basement. To facilitate their use
by others, including the press, I have installed a table and chairs and extra
Tighting néar them. If reporters or any others desire copies, we follow the
procedure outlined in the preceding paragraph, keeping the original records
exactly as I received them.

6. While doing this is burdensom2and in our circumstances costly for us,
my wife and I believe that this is absolutely essential to preserve the integrity
of the records for the future because of their considerable historical importance.
The Attorney General has determined the areas of my work are subjects of excep-
tional historical importance.

7. Because of our age, hea]th.and other Timitations, it is impossible for
my wife and me to do all that is necessary to file these records with the care
and precision we believe is required. We are both past 65, both of impaired
health, and my only regular income is from Social Security. Meither my wife nor

1 is now able to do some of the bending that is required by this filing. My
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wife is not able to do the 1ifting and I am not able to do the standing that is
required. I have had a local college student caring for these records on a part-
time basis. She placed those records she handled in file folders, each identifying
the material held, and began to make a card file so that those using the records
would know which volumes and serials of what files there are.

8. This student has obtained a permanent job she intends to follow as her
1ife's work. This means that until I can find other'assistance, which is not easy
out in the country and when I cannot pay for a full-time assistant, I have fallen
behind in filing -the records I have received. then I receive as many as 5,000
pages at a time, I have been able to do this work myself and I have done it. When
I receive a larger volume of records, it now is impossible for me to set up the
files. I am keeping the records as I receive them until I Tocate a new part-time
assistant. To date the records I received on January 5 are the second batch I
have not been able to file.

9. It is only by accident that I learned of what I herein report to the
Court. Ordinarily, I would have carried these large cartons of records down to
the basement filing area. If I wait a period of time after each trip, this effort
is within my present normal physical capability. However, I suddenly lost
consciousness on the Saturday before Christmas, without any apparent cause. From
what my doctor told me, this was connected with my circulatory impairments. There-
after, when I carried a different carton up from the basement, it was too much for
me. For this reason I stacked the five large cartons I received from the FBI on
Friday, January 5, one atop the other against a wall in my 1ivingroom where they
remain. I expected a guest who would be able to move these cartons for me on
Sunday, January 7.

10. Contrary to prior FBI practice, there was no letter covering these five
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cartons or it was de]éyed in the mail. 1 therefore did not know the content of
the five cartons or why they were sent to me.

11. The guest expected is Howard Roffman, a young lawyer who moved to the
Washington area recently after serving as clerk to a federal appeals court judge.
Aside from being a close personal friend, Mr. Roffman is one of the few authentic
subject experts, as distinguished from those who have commercialized the éssassi—
nation of President Kennedy and those who in other ways have been irresponsible.

12. Hheﬁ I arise, usually about 4 a.m. or not long thereafter, it is my
practice to launder.the special venous supports I am required to wear. These are
dried first by wrapping in a thick towel for about 10 minutes, then by air drying.
On Sunday, January 7, with about five minutes to wait before completion of this
daily chore and knowing Mr. Roffman would be interested in the content of the
cartons, I opened the top one in the stack so I could inform him or so that, if he
desired, he could examine the records.

13. The cartons used by the FBI are about a foot and a half long. They are
high enough for several volumes to be included in a horizontal position on top of
those that are packed tightly on a long side in a vertical position. Five volumes
of FBI Headquarters File 62-109060 were packed in this horizontal position in the

carton I opened. These are captioned "The Assassination" and are labeled "WORK

COPY" on their cover sheets. They are identified as Volumes 1-5 of Serial 4180 EBF.

14. Superficial examination of these five volumes disclosed that all relate
to FBI Laboratory records sent to the Dallas Field Office. They relate to other
Laboratory testing, the analysis of specimens like samples of writing: However,
the first record I noted in Volume 3 includes an empty cartridge case allegedly
connected with the assassination and thus within my request. These five volumes

do disclose the FBI practice of which I have informed both courts and to which
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retired FBI SA Robert Frazier testified, that of sending all information to the
Office of Origin, Dallas in this case. I have no way of knowing whether these
five cartons hold other relevant information. “

15.  In the absence of any explanatory communication from the FBI, I cannot
with certainty attest to the reason for sending me these five cartons of about
100 Tinear inches of records. I believe they are pursuant to the January 16,

1978, Order of Judge Gesell in my C.A. 77-2155. This required that the FBI promptly
provide me with copies of the records relating to the assassination of President
Kennedy that were made public with great fanfare in December 1977 and January 1978.
I believe they a]go are pursuant to the subsequent administrative decision of the
Department of Justice relating to the public role I serve in this matter, also
requiring that all such records be provided to me. If I am correct in this, then
these records APe almost a year late in reaching me and appear to have been delayed
until after it would ordinarily be too late for me to inform any court about their
content.

16. If there is another possible explanation, from the content of these
five volumes it cannot relate to any secrécy of source, process or procedure or to
any exemption of the Act.

17. FBI Headquarters File 62-109060, of which these five volumes of Serial
4180 EBF are part,'definitely is one of the files included within my C.A. 77-2155,
the Order in that case, and the Department's subsequent administrative decision
referred to in Paragraph 15 above.

18. A1l records relating to the processing and release of this and other
relevant files are within my C.A. 78-0249. 1In that case the Department moved for
dismissal or summary judgment months ago, prior to providing me with either these

five cartons of relevant records or any records relating to their processing.
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19. Affidavits making false claim to complete compliance in C.A. 78-0249
were provided by the FBI. 1Its FOIA Unit, which processed and provided the records
referred to in this affidavit, also filed a false and misleading affidaVit_attesting
to full compliance in C.A. 78-0249 by the since dismissed supervising FBI Special
agent who is the unindicted co-conspirator referred to in my affidavit in this
instant cause filed the very day I received these records, Friday, January 5, 1979.

20. It is beyond reasonable question that the 15,000 or more pages of records

I did not receive until January 5, 1979, include records relevant in this instant

‘cause, despite contrary assurances by the Department and its counsel.

21. For tﬁe Eeasons stated above and for other reasons, examination of all
these many thousands of pages is impossible for me at this time. Because of the
manner of binding the records, it is unsafe for me to remove those that are packed
tightly on their sides for any further examination until they can be placed in
file folders. The FBI binds the volumes it provides me without using the closing
half of the "Acco"-type fastener. This means that the prongs of the half of the
fastening device used are merely bent over and can tear records or, if forced back
into the tightly-packed cartons, can cut me. I also dare not risk this because I
live on a high dosage of blood anticoagulant and am under strict medical injunction
against cutting or even bruising myself.

22. Another reason is the absence of the FBI's covering letter required to
identify the records on the file folders.

23. However, the five volumes of Serial 4180EBF reflect the standard FBI
practice of which I informed this and the district court, the practice of sending
all relevant records to the Dallas Field Office from which I have received no such
records in this instant cause. In addition, these five volumes begin with hand-

written notations that go farther than I have previously informed any court. These
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notations tabulate FBI Laboratory Identification Numie~s with FBI Specimen Numbers,
correlating each identification with the other.

24. From the foregoing, I believe it is certain hat the FBI FOIA Unif
knows that all assurances of compliance made in this inszant cause and the others
cited are not truthful and from this the Department and the FBI are aware of the
untruthfulness. The FBI FOIA Unit is under the directfén of a Deputy Assistant
Director of the FBI.

25. In this case it is not possible that Department @nd FBI counsel are not
aware of the untrgthfu1ness of representations made to both «»urts and, in fact,

I have personal knowledge of their awareness. I informed A.5 stant United States
Attorney Michael Ryan beginning early in C.A. 75-226. Face-to-face and in writing
I protested his false representations to the district court. 1T believe I also
wrote the United States Attorney about this. AUSA Ryan and Emii Moschella of the
FBI Office of Legal Counsel were both present when, on deposition, Mr. Frazier
testified to the sending of all relevant records to the Dallas Ii:1d Office. In
addition, in conferences with the Civil Division centering aroun! '.A. 75-1996, I
also gave this information to various Department legal and FOIA = sonnel. I then
explained how this caused noncompliance and unnecessary litigation. I was given
repeated assurances of awareness of these malpractices. I was tolc¢ *he Department
was determined to end them and in an "only you, Dick Daring" sense «f the Depart-
ment's desire to use me and my special knowledge and expertise to ef ‘ectuate this.
As a result I was dragooned into serving as the Department's "consuliw " in

C.A. 75-1996 and, as I have attested, have not been paid nor had my casi: costs
replaced. 1In addition to all of this, a number of Department officials testified
on this before a Senate committee and confessed awareness of the abuses to which

I attest. They assured the Senate that these were going to end. Those who
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testified include the deputy chief of the Civil Division, the head of its FOIA
litigation section and the FBI's Deputy Assistant Director who is in charge of
FOIA work. |

26. There is another remarkable coincidence in the timing of my receipt of
these previously-withheld FBI records relating to its investigation of the assassi-
nation of President Kennedy. These records were withheld until immediately after
the end of the Tife of the House Select Committee on Assassinations. The appearance
is of withholding these records until the committee's legal existénce ended or
until it was not pos;ib]e for that committee to hold any hearings involving the
FBI.

27. The committee's final hearing,'on>December 29, 1978, was on evidence

- about which the FBI Laboratory was either grossly negligent in not developing or

it withheld records of its work from both the Presidential Commission and the
House committee.

28. The testimony was to expert analysis of a segment of the recorded Dallas

police broadcasts in which by some mysterious manner an open microphone caused a

constant broadcast that blocked use of that police communications channel at
precisely the time the President was assassinated. The FBI had had this recording
and had transcribed the audibly intelligible portions for the Warren Commission.
This analysis caused the committee to alter its conclusions and to conclude that
the President was assassinated as the result of a conspiracy. This conclusion is
opposed to that of the FBI and the Warren Commission. The reasons for the changed
committee conclusions are that shots were fired from two different places and more
shots were fired than the available time permitted one person to fire. Each factor
eliminates the possibility of a nonconspiratorial assassination. (One member of

the committee, Congressman Christopher Dodd, is quoted in the press as insisting
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there were three assassins. He is also quoted as having asked the committee's
chief counsel on December 29 about the finding of still another bullet fragment in
the President's Timousine and as not having received an answer. No such fragment
has been acknowledged .publicly by the FBI and no reports of any tests on it have
been provided to me in this instant cause. (See Paragraph 30 below.) As my prior
affidavit and the expert testimony before the House committee reflect, the.kind of
scientific analysis just made for the committee was possible in 1964, when a
similar test was made of a different recording. The foregoing alone is enough
for the FBI not to want to attract any further attention to itself, as newly
disclosed records could cause.

29. As the record in this case reflects, there is Department and FBI motive
for withholding going back to virtually the moment of the assassination. Before
there was a Presidential Commission, the FBI was directed by the President to make
and report on a thorough investigation. I have studied that FBI report, which is
of five volumes. In reporting on its investigation of so momentous a crime, the
FBI did not report all the shots publicly known to have been fired, did not even
mention the name of the third man wounded or that he had been wounded, and in fact
did not even mention all the President's known wounds. A1l of this was in accord
with the FBI's prior determination to ordain that there had been a lone-nut
assassin,

a conclusion that cou]d.not coexist with fact,

a conclusion given the superficial appearance of tenability by withholding

information and by misrepresentations from the moment of the crime to this

point in this instant cause in which the records sought, if provided,

could enable a total destruction of the lone-nut preconception that con-

trolled the investigation.

This could destroy the integrity of all involved. It would be without question

that this most terrible of crimes in a nation such as ours was and remains unsolved.






