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IN THE 

UNITED STATES COURT OF APPEALS” -. 

FOR THE DISTRICT OF COLUMBIAy 

EO 
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HAROLD WEISBERG, 

Appellant 

No. 78-1107 

U.S. DEPARTMENT OF JUSTICE, 

- Appellee 

< 
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MOTION FOR LEAVE TO FILE 
REPLY BRIEF WITH ADDENDUM 

On December 14, 1978, appellant lodged copies of his reply 

brief with the Clerk of the Court. The following day appellant's 

counsel was advised by the Clerk's Office that he would have to 

file a motion for leave to file the brief with an addendum. 

Accordingly, for the reasons set forth below, appellant 

moves the Court for leave to file his reply brief with the adden- 

dum which is presently affixed to the copies lodged with the Court 

and served on opposing counsel. 

This case is a Freedom of Information Act suit by author- 

critic Harold Weisberg for disclosure of records of the scientific 

testing of items of evidence in the assassination of President John



J. Kennedy. When this case was last before this Court, the Court 

stated that [t]he data which [Weisberg] seeks to have produced, 

if it exists, are matters of interest not only to him but to the 

nation," and held that “their existence or nonexistence should be 

determined speedily on the basis of the best available evidence, 

i. e., the witnesses who had personal knowledge of events at the 

time the investigation was made." Weisberg v. U.S. Dept. of Jus- 
  

tice, 543 F. 2d 308, 311 (D.C. Cir. 1976). 

On remand, Weisberg took the depositions of three former 

FBI agents and one who was still active. These depositions estab- 

lished that tests which FBI Agent John W. Kilty had sworn in an 

affidavit were not done, in-fact had been performed. In addition, 

Weisberg's discovery also unearthed FBI records which statet that 

records on a vitally important test, the spectrographic analysis 

ofa piece of curbstone allegedly struck by bullet, were "missing." 

Weisberg then noted Agent Kilty's deposition in an effort to 

ascertain the nature of any search that was made for records he 

had not received but which he believed were still in existence. 

However, on the basis of the government's ex parte representations 

the district court quashed the Kilty deposition and cut off all 

further discovery by Weisberg. 

On appeal appellees assert that records sought by Weisberg 

which did exist were either "destroyed as duplicative" or “dis- 

carded in periodic housecleanings." (Emphasis added) [Appellees' 
  

Brief at 11-12, 14, 20-22] There is, however, no first-hand testi-



mony that these records were in fact destroyed. The May 3, 1975 

Kilty affidavit, upon which appellees rely for their allegation 

that there has been an adequate file search, makes no such claim. 

Nor does Kilty's subsequent affidavit, executed June 23, 1975. 

Instead, both conceal the fact that vitally important records 

sought by Weisberg did exist but were "missing" and had not been 

found by the FBI during whatever search, if any, that was made 

for them. 

Thus, the claim that these records are not now extant rests 

entirely upon the "testimony" of appellees' counsel and other 

hearsay. 

The "testimony" of appellees' counsel is immediately sus- 

pect because among these "missing" records are the spectrographic 

plate on the testing of a piece of curbstone allegedly struck by 

bullet and the notes made therefrom. It is inherently incredible 

that this spectrographic plate, one of a number of such plates 

made during the spectrographic analysis of various items of evi- 

dence, should be the only one said to have been discarded Win 

periodic housecleanings," particularly when newly obtained FBI 

documents seem to confirm the evidence adduced by Weisberg which 

shows that the curbstone was altered or "patched" before it was 

tested, and that the FBI knew this. In addition, it is obvious 

that no space would be saved by discarding one spectrographic 

plate.
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Very recently Weisberg obtained documentary evidence which 

bears directly on the existence of records he has not received 

and the alleged destruction of some such records. These FBI 

documents would seem to make claims of the destruction or dis- 

carding of records on the testing of Kennedy assassination evi- 

dence highly implausible. Accordingly, at pages 23-24 of his 

reply brief, Weisberg made an offer of proof that: 

1. As noted in a July 19, 1965 FBI memorandum, the FBI Lab- 

oratory made a review of “various Laboratory reports and other 

documents" and "carefully scrutinized the 202-page listing of 

documents submitted for our review." [Exhibit 2] 

2. That on August 1, 1979, in accordance with the October 

31, 1966 order of Attorney General Ramsey Clark that the national 

interest required that the entire body of evidence considered by 

the Warren Commission and then in the possession of the United 

States be preserved intact (31 Federal Register No. 212, Nov. 1, 

1966), the Special Agent in Charge of the Dallas Field Office was 

instructed that "all bulky exhibits and evidence" in specified 

files on the assassinatin of President Kennedy "should be indefi- 

nitely retained." [Exhibit 2] 

3. That a January 31, 1973 memorandum reflects that the 

Dallas Field Office was again advised to retain its bulky exhibits 

on the Kennedy assassination and reference was made to "the semi- 

“annual inventory of Bulky Exhibits." [Exhibit 4]
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4, That a January 7, 1977 teletype from the Dallas Field 

Office provided an inventory of its files on the Kennedy assassi- 

nation and stated: "No known materials relative to . . . the above 

listed files related to the John F. Kennedy assassination have been 

destroyed under the destruction of files and records program." 

[Exhibit 5] 

5. That a February 15, 1969 memorandum to the Dallas SAC 

reports on the finding of a bullet in the vicinity of Commerce 

Street and the Stemmons Freeway which the finder said “appeared 

to have ricocheted off of something" and which he suggested might 

be the third bullet in the assassination of President Kennedy; but 

that Weisberg has not been provided with any records regarding the 

testing of this bullet. [Exhibit 6] . 

These recently obtained FBI documents obviously have a direct 

bearing on whether claims by appellees' counsel, or anyone else, 

that records sought by Weisberg have been destroyed, can be believed. 

Because Weisberg was not permitted to adduce evidence with respect 

to whether such records are still extant in the district court, he 

feels that in order to prevent a fraud from being perpetrated upon 

the Court, he must call these matters to the Court's attention. 

As in Weisberg v. General Services Administration, D.C. Cir. No. 

77-1831, still pending before this Court, in which a sonewliat similar 

situation arose, Weisberg contends that the Court has an inherent 

right to protect its own integrity by permitting materials such as 

these to be added to the record at the appellate stage. While it



is generally true that an appellate court must look only to the 

record before the district court in deciding questions presented, 

in appropriate circumstances an appellate court may, in the interest 

of justice, order the record enlarged to include materials which 

were not before the district court. Washington v. United States, 
  

130 U.S.App.D.C. 374, 378, n. 19, 401 F. 2d 915, 919 (1968); Gate- 

wood v. United States, 93 U.S.App.D.C. 226, 230, n. 5, 209 F. 2d 
  

789 (1953); Turk v. United States, 429 F. 2d 1327 (8th Cir. 1970). 
  

In addition, Weisberg notes that 28 U.S.C. §2106 provides: 

The Supreme Court or any other court of 

appellate jurisdiction may affirm, modify, va- 

cate, set aside or reverse any judgment, decree, 

or order of a court lawfully brought before it 

for review, and may remand the cause and direct 

the entry of such appropriate judgment, decree, 

or order, or require such further proceedings to 

be had as may be just under the circumstances. 

Under circumstances where Weisberg is confronted on appeal 

with “testimony" of adversary counsel on matters which Weisberg was 

prohibited from addressing in the court below, it would seem just 

that he be permitted to call this Court's attention to evidence 

which he has obtained since this Court assumed jurisdiction over 

this case which throws the gravest doubts over the claim that 

Kennedy assassination records have been discarded or destroyed. 

This Court has recently had occasion to address the scope 

of its discretion under 28 U.S.C. §2106 in its decision in the 

case of William Jordan, et al. v. United States Department of Jus- 

tice, D.C. Cir. No. 77-1240, decided October 31, 1978. The panel



opinion in that case notes three situations in which an agency 

might invoke an exemption on appeal for the first time. The 

second of these situations is "because of a substantial change in 

the factual context of the case or because of an interim develop- 

ment in applicable legal doctrine." (Slip op., at 56) The Court 

found that under this circumstance it might exercise its discretion 

to "remand the cause and .. . require such further proceedings to 

be had as may be just under the circumstances." (Slip op. at 57) 

Weisberg would contend that what applies to an agency in a Freedom 

of Information Act case applies with equal, indeed greater, force 

to a FOIA plaintiff. In this case, the factual circumstance has 

been changed by the fact that Weisberg has obtained documents which 

are clearly inconsistent with the claims made by appellees' counsel 

on the strength of their own unsworn word. 

Accordingly, Weisberg requests that this Court take whatever 

measures it deems appropriate to assure that the documents which he 

has attached to his Reply Brief as Addendums 2-6 (and which are at- 

tached to this motion as Exhibits 2-6) are made part of the record 

for purposes of this appeal and do not escape the attention of the 

panel which hears the case. In addition, Weisberg makes the same 

request with respect to Addendum 1 (attached hereto as Exhibit 1), 

which bears on the question of the FBI's motivation for not having 

located the spectrographic plate of the curbstone testing by showing 

that before the curbstone was tested the FBI knew that it had been 

_altered but went ahead and tested it anyway and passed the results on



to the Warren Commission for all the world as if the results were, 

or even could be, authentic. (An offer of proof with respect to 

this Addendum was made at page p. 22 of his Reply Brief.) 

For the above-stated reasons, Weisberg would ask that the 

Court grant him leave to file his Reply Brief with the six addendums 

which are attached thereto. | 

Respectfully submitted, 

   . Ane 
JAMES 
910 16th Street, N.W., #600 
Washington, D.C. 20006 
Phone: 223-5587 

   

Attorney for Weisberg 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 18th day of December, 1978, 

mailed a copy of the foregoing Motion For Leave To File Reply 

Brief With Addendum to Assistant United States Attorney John H. 

Korns, D.C. Superior Court Building, Washington, D.C. 20001. 
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CLOTILE WILLIAMS heard assassination shots while standing on 

northwest corner of Houston and Elm Streets, Dallas, Texas, 

put did not see anything that aroused her suspicion and did 

not know from where the shots came. Supplemental listing of 

exhibits by item number and description prepared. Additional . 

investigation conducted concerning mark on curb On south side 

of Main Street near triple underpass, Which it is alleged was 

possibly caused by bullet fired during assassination. HO 

evidence of mark or nick on curb now visible. Photographs 

taken of location where mark once appeared, together with ‘ a 

ether photographs reflecting angle of such location in reo 

Lation to the sixth floor window of the Texas School Book 

Depoaitory (TSBD) from which assassination shots fired. 

Photographs also taken from ineide eixth floor of TSBD south= 

east corner window from which assassination ehots fired, 

showing distance between floor and window sill and height of 

opening in the window when window half open. Photographs 

taken of person approximate height of OSWALD showing relative 

position of window ledge and window to such person. Photo~ 

graphs taken at Methodist Hospital of Dallas of bone specimen 

a}legedly from skull of President KENNEDY obtained. aAd= . 

ditional investigation conducted-with negative results con~ . 

cerning claim by Mrs. EDITHAWAITWORTH that phe directed OSWALD ~°- 

family to Irving Sports Shop, Irving, Texas. in early November - 

1963, which investigation consisted of interviews of certain, -. 

parents of female babies born 10/20/63, in the Irving and _ Ba 

Dallas, Texas, area to determine if they were the individuals 
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July 19, 1965 SECREL | 
TO: Inspector J. R, Malley 

RE: “COMMISSION DOCUMENTS ORIGINATING IN THE BUREAU 
‘-“ PRESIDENT" S COMMISSION ON THE ASSASSINAT ION OF PRESIDENT KENNEDY ( 

, In connection with ¢ 
riginating 

in the Bureau that were sub 
ith this matter looking 

toward public disclosure, th ry has completed a review of the 
copies’ maintained of various Laboratory Prepared in the Laboratory, scrutinized the 202 i 
Based upon these reviews two items were noted that should be withheld 
from public disclosure as follows: - 
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Copies of the two sensitive Laboratory reports are enclosed for 

‘General Investigative Division and Domestic Intelligence Division. U 

No other patently objectionable documents were noted; however, 

for possible assistance and guidance of the other divisions conducting 

reviews, the following three items of possible significance were noted: y 
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\F 3. Laboratory report dated 7/8/64, CR-12614 KA. The result of, 

this examination is the decryption of two personal letters in Braille. 

The letters are answers to communications sent by an apparently 

, mentally deranged blind person and do not deal directly with the 

Oswald matter. There is no question of cryptanalytic sensitivity, 

. it {g rather a question of personal aspects of the source of this 

: material, which we are not in a position to evaluate. UJ 
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EXHIBIT 3 

- «| SaC, DALLAS (100-10461) (Cc) . B/V/69 wget 

SA ROBERT P, GHMUERLING 

LEE HARVEY OSWALD, aka. 
IS - R - ClBA 7 
DL file 100-1061  (C) 

ASSASSINATION OF PRESIDENT JOHN FITZGERALD KENNEDY, 

11/22/63, DALLAS, TEXAS 
MISCELLANEOUS = INFOKMATION CONCERNING 

DL file 89—43 (Fy) os 

In view of continued correspomience and inquiries from time to time. 

necessitating acknowledyement and alse in viuw of Public Law 89-318 relating 

to 4tems of evidence obtained in captioned divestipations to be designated 

by the Attorney General for preservation by U. S., all bulky exhibits and 

evidence in these cases should be {ndefinitely retained, 
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= "On ‘this dale, Khem, M... mide uubo “pnoenix ‘Drive, “telephone’ whe 

“EM 8-2130,. contactéd the ballus Office by’ telephone, -and advieed “ 

he 18 employed by the Texus/Highway Department, and was.so ewploye 

during October and Novembef, 1908. During this peridd, {October 
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wand haa had it in his possession since that time. He said the 

~ pullet was “somewhat corruded, ‘us if it had been in the weather” 

for a long time". He said he mentioned his finding of the bullet’ 

to his engineer, who Bupyyested 1t may be the "third bullet" «°° 

“which ‘he: had: heard about’ in ‘¢uunection with’ the aysassination,of 
wat pera President KENNEDY, S1nGe : ‘he (Sound - At wl) suse, Sbatthy ene caght ‘spot 
ae weheee reir oes oo a Te ir 

See hye /Mr.=OLIVER paid he haw” Fees try ingsto “ee kx’ contapt sin. we ed 
7 Sot PE Bo GARRISON! .4u-New Orleane” #xo for ubout ‘the last 2. ‘or<3 “weeles ,2 7", 4 

Beek tended. butihas -beew: unsuccessful, apd, destres tbo, furnish this- bullet-to.s iS 

{eA et) the FBI at you want ALM ts -, one Gerson netics 

Ley ae ewe x . E we. aos ig A me ae ee 

“Aa BO cask He suid xnx he js eur pently working on’ Highway 114, ‘near ~ sos 

ASE ET, ‘Highway 183, and can be reached through the Texas Highway.” ribet 

VB! 74 Department field office dn that area, BL N-3556. ge ie RL eh, 
PEE rs - Sf Ma § nat 

  

   

    

     

   

  

       

      

  

   

AES RSS. wey "MP. OLIVER: sald be chosen ny. Know wnat ‘caliber this” pote * ya 
“| wee . erbullet’ ts,°but that the fronkxaxxikex® “front”: of -the. wbullet 'is.:.’ 

“4 w,\) the only dawayed portion, upd | he feels the caliber scan be waix 37, 
a . eusily- “dar reece by someytie as knows some Lhing about $e" 7 7° 

»- ° fl , ann - . ai Ze zo ‘ é \ “SARS At — 9, XD 2 yo coe : = 

: ie Mt oh cists Orme ZS Nisin REA | AY Wah | gyainrt. Cenc FILED 2 CE tela 

: nf AREA: aA Boe yt sa bates ot hil Fee 15 Mele =e jl oP eps i nr) { su ene i = poe 

EN gh = BOMB a sds ob tue, eebg espana : wa 
i Beatare My AWE: we a a 
My SA (2) mo o a gle hes ae oo to" oO . a vote qe owt i gy oooh 

cv 

BAS) hy tar pe mo ; : 

| ser yey ee a ecb Buy U.S. Savings Bonds Regularly on the Payreld Savings Plan’. pot.


