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REPLY BRIEF FOR PLAINTIFF-APPELLANT 

  

I. ADEQUACY OF FILE SEARCH IS A GENUINE ISSUE OF MATERIAL 

FACT IN DISPUTE WHICH PRECLUDES SUMMARY JUDGMENT 

A. District Court Finding Violates Summary Judgment 

Standards 

Appellant contends that the adequacy of the government's 

file search for records he requested is a material fact in dis- 

pute in this case. The district court found otherwise, holding



that: 

Although plaintiff has impugned defendants' 

affidavits on the ground that they do not spe- 

cify the files searched in compliance with 

plaintiff's request, Opposition, at 12, the 

Government's response to a FOIA request need 

not be as specific as plaintiff would require, 

it being sufficient that the affiant has per- 

sonal knowledge that all files which might 
contain requested material have been searched. 

Exxon Corp. v. FTC, 384 F. Supp. 755, 759-61 

(D.D.C. 1974), remanded without opinion, 527 

F. 2d 1386 (D.C. Cir. 1976). 

As in Nolen, Supra, "[t]he Government has 

in candor and good faith before this Court, 

stated that all the records available have been 

made available to the plaintiff." 535 F. 2d 

at 891. [App. 302] 

In so holding, the district court went beyond its proper 

role in considering the government's motion for summary judgment, 

which "is not factfinding, but rather an ascertainment of whether 

factfinding is essential to disposition of the litigation .. .." 

National Association of Government Employees v. Alan K. Campbell, 

et al., D.C. Cir. Nos. 76-2010, 76-2013, 76-2022, decided May 9, 

1978, slip op. at 15. As this Court also stated in that case: 

Summary judgment is unavailable if it de- 

pends upon any fact that the record leaves 

susceptible of dispute. Facts not conclusively 

demonstrated but essential to the movant's 

claim, are not established merely by his oppo- 

nent's silence; rather the movant must shoulder 

the burden of showing affirmatively the absence 

of any meaningful factual issue. That respon- 

sibility may not be relieved through adjudica- 

tion since [t]he court's function is limited 
to ascertaining whether any factual issue per- 

tinent to the controversy exists [and] does 

not extend to the resolution of any such issue. 

(Citations omitted) National Association of 
Government Employees v. Campbell, supra, slip 

op. at 9-10. 

 



Appellees try to make out a case that summary judgment was 

proper by relying upon some language in the first of two affida- 

vits executed by FBI Agent John W. Kilty before the remand in this 

case. This affidavit, they assert, "was sufficient to make a 

prima facie case that the appellees had completely satisfied their 

FOIA obligation." [Brief for Appellees, at 16] 

However, as will be discussed in some detail below, Kilty's 

affidavit is fatally defective and his credibility was irremedi- 

ably damaged by facts developed on remand. Moreover, appellant di- 

rectly contested appellees' claim that an adequate search had been 

made and provided uncontradicted evidence that it had not. 

B. Kilty's Affidavit Does Not Demonstrate That FBI Made 

A Thorough, Good Faith Search of All Relevant Files 

In arguing that Kilty's 1975 affidavit was sufficient to es- 

tablish that the FBI has made an adequate search of its files for 

the records sought by Weisberg, appellees refer to this Court's 

decision remanding the case to the district court and assert: 

The Court's opinion did not suggest in any way 

that the Government had been shown to have 

acted other than in good faith or that the af- 

fidavits of Kilty were insufficient to show a 

proper check of the files. [Appellees' Brief, 
at 3] 

This is illogical. If this Court did not have questions 

about whether Kilty's affidavit could be relied upon to establish 

that a thorough search of all relevant files had been made, then
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then there was no point in remanding the case for further dis- 

covery to determine if records existed which had not been provided 

to Weisberg. If, as appellees submit, "this part of the case was 

essentially resolved before the first appeal," (Appellees Brief, 

at 19) then the remand decision was an exercise in futility. For 

all that Weisberg could accomplish, save to waste large amounts of 

his limited resources of time and money, would be to establish 

that records had existed which had not been given to him, and 

about which he had not been told, but for which no additional search 

need be made. 

In an effort to explain away the glaring deficiencies in 

Kilty's affidavit, appellees put their own interpretative gloss on 

it, asserting: 

. . although appellant repeatedly states that 

the affidavit fails to assert that all relevant 

files were searched, we submit ‘that is a mis- 

reading of Kilty's affidavit. Although the af- 

fidavit does not explicitly use the word "all," 

its clear import is that all relevant files 

which in Kilty's personal knowledge would con- 

tain the type of documents sought by appellant 

had been searched. [Appellees' Brief, at 16-17] 

The first problem with this is that it doesn't make sense. 

If Kilty meant "all," why didn't he say "all"? The word takes up 

very little space. It makes for a much stronger affidavit, one 

that expresses exactly what has to be asserted in order to meet 

summary judgment standards. Its omission suggests that Kilty may 

have been building his defenses against the day when other records 

which should have been given Weisberg are found in locations other



than those which thus far have been searched in connection with 

this lawsuit. 

The second problem with this explanation of "what Kilty 

really meant but didn't say" in his affidavit is that it is not 

true that the “clear import" of Kilty's affidavit is that "all 

relevant files which in Kilty's personal knowledge would contain 

the type of documents sought by appellant had been searched." An 

analysis of Kilty's affidavit shows that this is not the case at 

all. 

Agent Kilty's first affidavit, executed May 13, 1975, states 

in pertinent part: 

8. I have conducted a review of FBI files 

which would contain information that Mr. Weis- 

berg has requested under the Freedom of Infor- 

mation Act. I have had compiled the materials 

which have been furnished to Mr. Weisberg through 

his attorney, Mr. Lesar. The FBI files to the 

best of my knowledge do not include any informa- 

tion requested by Mr. Weisberg other than the 

information made available to him. [App. 54] 

Insofar as this paragraph purports to demonstrate that the 

FBI has in good faith made a thorough search for the records which 

Weisberg requested, it is fatally defective. To begin with, it 

does not attest to a personal search by Agent Kilty. The first 

two sentences seem to suggest that Kilty merely "reviewed" ma- 

terials which somebody else compiled for him, and that Kilty then 

selected those which were given to Weisberg. The affidavit does 

not state that all files which might contain relevant records were 

searched, either by Kilty or by others. Because Kilty's affidavit 

refers only to a "review" of "FBI files" and does not in any way



  

describe or specify the files reviewed, much less those actually 

searched, it is meaningless. Kilty's affidavit does not make it 

clear whether he has personal knowledge of all files which should 

have been searched or all files which were in fact searched. For 

example, it is impossible to know from the face of Kilty's affi- 

davit whether the Dallas Field Office files were searched for 

records responsive to Weisberg's request. 

Kilty's statement that "[t]he FBI files to the best of my 

knowledge do not include any information requested by Mr. Weisberg 

other than the information made available to him" is equally mean- 

ingless. There is no specification as to what is referred to by 

"the FBI files," nor is it at all clear what Kilty meant by the 

phrase “any information requested by Mr. Weisberg." The context 

seems to limit this to the spectrographic and neutron activation 

testing performed on items of evidence in President Kennedy's 

assassination. 

But Weisberg is seeking not just materials related to those 

‘tests but all other scienticic tests and examinations as well. 

For example, ex-FBI Agent Robert W. Frazier testified on remand 

that he had instructed another agent, he thought Special Agent 

Paul Stombaugh, to determine whether or not the holes in the Pres- 

ident's shirt collar coincided. It is vitally important for Weis- 

berg to obtain all materials related to this essential examination 

because he has adduced proof that clearly shows that the holes in 

the shirt collar do not coincide, thus eliminating the possibility



that they were caused by a bullet exiting the President's throat 

as alleged by the Warren Commission. [See July 28, 1977 Weisberg 

Affidavit, 109-146 (App. 141-148); October 15, 1977 Weisberg Af- 

fidavit, {132-161 (App. 333-338) and {188 (App. 345)] Yet it is 

evident that Kilty's affidavit, executed nearly two years before 

Frazier's deposition adduced the first evidence that such an exam- 

ination had in fact been made, does not address itself to the issue 

of a search for materials related to this examination. There is no 

evidence in the record which even suggests that Kilty had personal 

knowledge of this examination at the time he executed his May 13, 

1975 affidavit. Nor does the record contain any statement that 

any search for materials related to this examination of the Presi- 

dent's shirt collar was made subsequent to Frazier's deposition. 

On this basis alone, Kilty's 1975 affidavit is inadequate 

to support a finding that a thorough search of all relevant files 

has been made. There are, however, still other reasons for 

questioning it. 

C. Evidence Shows That Other File Locations Were Not 

Searched 

As shown above, insofar as Kilty's affidavit was intended 

to make a showing that the FBI conducted a thorough search for the 

records sought by Weisberg in this lawsuit, it is fatally defective. 

In addition, Weisberg has also produced extrinsic evidence that the 

FBI's search was not thorough.



At the March 30, 1978 status call, Weisberg's counsel at- 

tempted a brief explanation as to what had been accomplished by 

the depositions which had already been taken. He specifically 

raised the issue of whether there had been an adequate file 

search: 

we have also established the locations of 

files which apparently should contain docu- 

ments of the kind that we are requesting, and. 

apparently those files have not been searched. 

Specifically, the Dallas Field Office of 

the FBI, and the Communications Division of 

the FBI. There are also other files that we 

are uncertain as to whether or not they have 

been searched, and we would hope to establish 

that from a short deposition taken of Mr. Kilty, 

and Mr. Marion Williams, who are FBI agents who 

have searched the files in response to this re- 

quest. [App- 108] 

Appellees made no attempt to respond to the questions thus 

raised. The FBI did not deny, under oath or otherwise, that the 

files of its Communications Division and its Dallas Field Office 

should contain records pertaining to Weisberg's request. Nor did 

the FBI respond to the assertion that those files had apparently 

not been searched for documents responsive to Weisberg's request. 

In fact, when Weisberg noticed Kilty's deposition in order to 

ascertain the nature of the search made, appellees filed a motion 

to quash which was granted by the court before Weisberg's counsel 

had even received it. 

In his October 15, 1977 affidavit, filed in support of his 

motion for reconsideration, Weisberg set forth facts which make



it obvious that the FBI has not made a thorough search for the 

records he has requested. His statements are worth quoting in 

extenso: 

12. %In its Opinion this Court conjectures 

about what it designates as FBI "practice," 

having been misled by its trust in the deposi- 

tions of the former FBI agents and having been 

denied demeanor evidence, as well as a testing 

of its credibility. Their testimony was not 

full, not forthright and not truthful. 

13. I have knowledge of the actuality of 

FBI practice with regard to the distribution of 

the reports of the FBI Laboratory from having 

obtained a very large number of unexpurgated 

samples of this in another case. It is the reg- 

ular practice to distribute memoranda, reports 

and other written communications throughout the 

top FBI hierarchy. Some of the copies of origi- 

nal records I possess contain dozens of initials 

and bear the initial routing directions showing 

this. Some records bear the names of 10, perhaps 

more, officials to whom separate copies are sent. 

In an effort to withhold this intelligence from 

me in this matter, such records have not been 

provided. Instead, I have been given copies with 

such names obliterated from them by masking. 

More on this withholding follows. 

14. I have not yet been given copies of any 

of these records distributed elsewhere within 

the FBI. 

18. * * * My request is for all records, 

whether or not duplicative. Over the years I have 

paid the FBI for many seeming duplicates. Ina 

sufficient number of instances I have found that 

duplication is not exact, that seeminly identical 

records are not identical. However, in this case, 

my request is for "all." * * * 

19. I did not require Frazier's testimony to 

know that as the "00" in FBI code, or the "Office
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of Origin," the Dallas Field Office has exten- 

sive relevant files. However, his testimony 

does establish this. It is the standing FBI 

pretense that all such records are duplicated 

in headquarters, "“FBIHQ" or "SOG," its modesty 

of self-description meaning "Seat of Govern- 

ment." This is a pretense I have, since filing 

of my prior affidavit, been able to establish 

as false. Although in another matter that 

court and I had been assured of full compliance 

from FBIHQ central files, when I persisted I 

obtained what as of the time of this affidavit 

is about 10,000 relevant pages from a single 

field office. I also have been informed that 

about 6,000 more are being copied. This is 

when-not all the field offices are being searched. 

These are records that are not alleged dupli- 

cations of those in headquarters. * * * While 

the FBI practice of having a "do not file" system 

has recently become public knowledge, what is 

not generally known is that it uses its field 

offices as a means of burying what could be em- 

barrassing if exposed from the Washington files. 

20. In FOIA matters "00" can be what in 

slang is known as “the circular file" and in Or- 

well as "the memory hole." That I have not re- 

ceived a single piece of paper from the Dallas 

Field Office in this instant case... . is ir- 

refutable proof on noncompliance and of the de- 

liberateness of noncompliance. Frazier's depo- 

sition confirmed my prior knowledge, which is 

what led to his being so questioned. 

21. There is no evidence before this Court 

in which the government states that all known 

files were searched. I have sought this infor- 

mation without success. * * * Aside from the 

records of the higher echelons to which copies 

are sent and from which nothing at all has been 

provided, I state, without stating that it is 

the full extent of my knowledge, in Headquarters 

alone there are these files that should be 

searched in compliance and about which there is 

no affidavit of there having been any search at 

all:
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No. 62-109060, Assassination of John F. 

Kennedy. 
No. 62-109090, Liaison with the Warren Com- 

mission. 
No. 105-82555, Lee Harvey Oswald. 

22. So that this Court can better understand 

the obfuscation that is built into the FBI's 

filing system, I state that my FOIA requests are 

filed under a "100" number. That is reserved for 

what to the FBI is "Internal Security." [App. 306-308] 

As Weisberg stated in this affidavit, the fact that he was 

not given any records responsive to his request from the files of 

the Dallas Field Office or other locations is irrefutable proof of 

noncompliance with his request, which is for all copies of such 

records. regardless of whether they are alleged duplicates or not. 

This circumstance alone makes reliance on appellees' claim that 

there was a thorough search untenable. 

II. DISTRICT COUT ABUSED ITS DISCRETION IN DENYING PLAINTIFF 

DISCOVERY ON ISSUE OF ADEQUACY OF SEARCH 

On remand Weisberg initially sought to establish that 

records had been created which, if still extant, would be respon- 

sive to his FOIA request. Once he had accomplished that, he then 

indicated he wanted to take the depositions of two FBI agents who 

presumably would be able to shed some light on the nature of the 

search which had been conducted by the FBI in response to his re- 

quest. Accordingly, he noted the deposition of FBI Agent John W. 

Kilty. However, the district court quashed the deposition on ap~
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pellees' ex parte representations that this would be "burdensome"2/ 

and was beyond the scope of the remand because "Kilty had not per- 

sonally participated in the investigation of the Kennedy assassi- 

nation." [Appellees' Brief, at 5] 

Appellees now respond to Weisberg's argument that they have 

failed to show that an adequate search was made by stating, ina 

footnote: 

Appellant asserts that a litigant is en- 

titled to conduct discovery to challenge the 

good faith of the search for documents, citing 

National Cable Television Association, Inc. v. 

FCC, 156 U.S.App.D.C. 91, 479 F. 2d 183 (1973). 

That case dealt with an entirely different 

issue. The FCC did not claim that it did not 

have the requested documents, but that the spe- 

cific documents were not identifiable among 

many others. The Court held that discovery 

should be used to identify the particular doc- 

uments desired. 

  

Here the trial court found no evidence of 

bad faith by appellees. Further, the actions 

of the custodians were not the issue to be 

considered on remand. The remand was to allow 

discovery from those personally involved in the 

laboratory work on the assassination investiga- 

tion. Their evidence supported appellees’ as- 

sertion that they have no additional documents 

responsive to appellant's request. {Appellees' 

Brief, fn. 15, at 18-19] 

  

When this case was first in district court, appeliees—ob- 

jected to Weisberg's interrogatories on the ground that they 

were burdensome and the district court opined that they were 

"oppressive." This notwithstanding, on remand appellees 

failed to object to a single interrogatory. Since forcing 

this case to another appeal is obviously more costly and bur- 

densome than taking the Kilty and Williams depositions would 

have been, it is apparent that appellees had an ulterior mo- 

tivation for opposing them.
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The text of National Cable makes it clear that appellees' 

place an unduly restrictive interpretation on it. In Association 

of National Advertisers, Inc. v. Federal Trade Commission, et al., 

28 Ad. L. 2a 643 (D.D.C. 1976), then Chief Judge Jones of the Uni- 

ted States District Court for the District of Columbia construed 

National Cable in exactly the same way as has Weisberg. Confronted 

in that FOIA case with plaintiff's challenge to the adequacy of 

the search for responsive documents, Chief Judge Jones ruled: 

It is clear that civil discovery is a 

proper method for pursuing factual disputes as 

to the adequacy or completeness of an agency 

search for records requested pursuant to the 

FOIA. See National Cable Television Ass'n, 

Inc. v. FTC, 479 F2d 183, 193 (DC Cir 1973). 

Where the record before the court indicates 

that the agency search was reasonably thorough, 

however, discovery may be limited by the court. 

See Exxon Corp. v. FTC, 384 F Supp 755, 759-60 

(D DC 1974), remanded without opinion, January 

28, 1976 (DC Cir No. 74-1966). Association of 

National Advertisers, Inc., supra, 28 Ad. lL. 

2d at 644. 

There are at least five reasons why the district court should 

have allowed Weisberg to proceed with discovery on the issue of 

the adequacy of the file search in this case. First, the Kilty 

affidavit is too vague and unspecific on its face to demonstrate 

that a thorough search of all relevant files has been made. Sec- 

cond, the depositions of former FBI agents, particularly that of 

ex-agent Robert W. Frazier, establish file locations which have 

apparently not been searched and from which Mr. Weisberg has re- 

ceived no records. This deposition is corroborated and added to
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by Weisberg's October 15, 1977 affidavit. Third, the alleged 

failure to perform certain vital tests and the purported lack of 

records on some that were performed contrasts sharply with the 

FBI's conduct where the tests were of little or no significance. 

Fourth, facts developed on remand irremediably damaged the credi- 

bility of John W. Kilty, the FBI agent who executed the May 13, 

1975 affidavit that is the sole basis for appellees' claim that an 

adequate search has been made. Fifth, evidence that Warren Com- 

mission findings are in error and that FBI misrepresented facts to 

the Warren Commission and withheld important information from it 

gives the FBI a strong motivation for withholding embarrassing rec- 

ords through such guises as hiding or "losing" or “destroying" them 

and by failing to search all relevant files for them. 

The first two reasons have already been discussed in detail 

above and need not be treated again. The others, however, deserve 

some attention. 

A. Inconsistency in Laboratory Testing and Record-Keeping 

In his October 15, 1977 affidavit Weisberg noted that the 

FBI Laboratory took immaculate pains with regards to its tests 

and examinations in-some-areas, and kept records on them: 

106. As an example of the fineness of de- 

tail of the scientific work of the laboratory, 

there is its work on Oswald's pubic hair and 

his blanket. The Commission's Report goes into 

detail on pages 586-591, complete with the elab- 

orate FBI charts of an entire hair, a longitud- 

inal and a cross-section of the hair and of 

cotton, wool and viscose fibers. There was no


