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HAROLD WEISBERG,

)
)
Plaintiff, )
)
v. ) Civii Actioa No. 73-226
)
T. S. DEPARTMENT OF JUSTICE )
ecal., - )
) iy
Defendants. ) I ) S 7
o7 - 577
MEMORANDT OPINTOY 'ANES . AYEY, Clard

This matter is before the Court on defezfznss’ motion for SuImary
judgment. Plaintiff has brought suit under the Frasdem of Informatien Act
("FOIA") to obtain materials relating to seientific 222 ballisriis tests
alleged to have been performed onm items of evidszzz iz tha assassination of.
Prasident John F. Kenmedy. 5 U.S.C. § 552(b){7) (Su23. ¥V 1975). The

defendants are the United States Department of Jus
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has directed his requests for laboratory reco=ls ¢

[Al]

Investigation, and the United States Energy Raszarcx 2zd Davelopmant Adminis-
tration ("ZIRDA"), to which plaintiff has directad raguasts for recosds of
1/

<~

the Atomic Energy Comzission ("4EC"), ERDA's pradacessor zgsrer.
2y = E)

1/ ERDA's responsas to plaintiff'’s interrogatcriss imdicac
AEC's role in the investigation of tha asszssizztion of Presiden
Kenmnedy was limited to making its reactor fzcilisiss at
Ridge, Tennessee, available for F3I tests oz a2ssassicaticn
evidence. See generzllv Defendant IRDA's Restonsas to
Plaintiff's First Set of Interrogatories. £ zpparéntly
does not dispute this point; the only res

)

ERDA or AEC figure in his receat subzmissions to ths

FBI's alleged failure to follow up om an AZC 1's rzcoo-
mendations that certzirn tests be conducted. idavit of
Harold Weisberg, at 16; letter from Dr. Paul rsold,

Director, Division of Isotopas Davelopmeczt, tates Atozic
Energy Commission, to Herbert J. Miller, iss rtormay -
Criminal Division, United States Departmazs of cz (Dac 11,
1953). The AEC recommandations were comvaryad to che F3I by coumsal
for the President’s Comzissiocn on the Assassizz:tisz of Prasident
Kennedy (Warren Commission). Letter frem J. 1=22 2= , G2narzl Couasel,
President’'s Cormissien on the Assassinaticz ot Xaanedy,

to J. Edgar Eoover, Director, Federal Burazu igation,

January 7, 1964). In ics reply, the FEI po that it was
already "well-zcquaintad” with the technigne 2d by che AFC,
and that arrangemants for such testing alrazd dar way.

Letter from J. Edgar EHoover to J. Lee Ra: 10, 1983).

There is no indication that tha FBI foll <3 ece=m=2adatioas
to the letter; irdzed, the FBI special zgzacmt ndected the type

of testing in question zppears to have resentad tha2 AZC recommendatict
as interfering in the FBI's investigation. 32z Da2position of Joha F.

Gallagher, z:t 57-69.

zg/
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Although the 'Govefnmen:'s submissions to tha plaintiif have been
voluminous, plaintiff maintains that much of what he has received '.as.
unsought, and that much of what he has sought has not been tendered to him.
The Govermment's position, on the other hand, remaims, first, that it has
complied fully with plaintiff’s requests as to materials extant, and second,

that it cannot possibly comply with the ramaining requests becausa the

materials soughtr doa not exist.

In moving for summary judgment, the Government bears the burdan )
of demonstzating that no genuine issue of material fact icpedas its right

to judgment as a matter of law. Fed. R. Civ. P. 56(c); Bloomgarden v. Cover,

156 U.S. App. D.C. 103, 479 F.ZdA 201, 208 (D.C. Cir. 1973). Although mere
assertions in the pleadings will not suffice to defeat 2 motion for suzmary
judgment, Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F.2& 766, 770 (D.C.

Cir. 1950), matters of fact are to be viewad in the light most favorable to

the party opposing the motion. Nyhus v. Travel Mazmagement Corn., 152 B.S.

4pp. D.C. 269, 466 F.2d 440, 442 (D.C. Cir. 1972); Sszaza v. Muaford, 118

U.S. App. D.C. 282, 335 F.2d 70%, 705 n.2 (D.C. Cir. 1564).

I. BACKCROUND OF THE ACTION.

Plaintiff's initial quest for scientific investigatory data related
to the assassimation of President Kennedy was frustrated iz the courts on
the ground that the data sought lay withiz the purview of FOIA exemption

seven, covering imvestigative matter. Weisberg v. Tzited States Department

of Justice, 160 U.S. App. D.C. 71, 489 F.2d 1195 (D.C. Cir. 1973) (en haﬁc),
cert. demied, 416 U.S. 993 (1974); see Act of June 5, 1957, Pub. L. D.Ko.b
90-23, § 1, 81 Stat. 54 (current version at 5 U.S.C. § 552(b)(7) (Supp. V
1975)). Congress subssquently narrcue‘d the scopz of exemption saven, and
plaintiff renewaed his requests. Act of Nov. 21, 1974,'?ub. L. ¥Wo. 93-502,
§ 2, 838 Stat. 1563, amendinz 5 U.S.C. § 552(b)(7) (1970). Oa July 15, 1975,

this Court dismissed the actien as moot, and plaincifif tock an appezl. A

panel of the United States Court of Appeals for the District of Columbia

-
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Circuit Teversed, and.remanded for further proceadings. WY2isberz v. Uniced

States Department of Justice, 177 U.S. App. D.C. 161, 543 F.24 3C8 (d.Cc.

Cirr 1976). Tha Court of Appeals identifiad five catagories of investiga-

tive tests as to which plaintiff had zade demands "which raisa Daterial

factual questions still in dispute.” Id. at 183, 543 F.2d acr 310. as the :
Court of Appeals noted, however, there remain other ca:egories-of tescs,
such as the microscopic examimations performed om cerrczin izg:s cf evidence,
2s to which plaintiff assercs his requests ﬁzve not evoked satisfactory

response. 1Id. at 164, 543 F.2d at 33Ls Ihese categoriss, a2s well as the

five emmeratsd in the Courz of Appeals opinion, must figure in considera-
tion of the wmotion for Summary judgment. In addition to identifyine several
of the facﬁual areas to be explored on remand, the Court of Appeals specified-
2n exploratory techmique, namely the taking of ths tastizony, by deposition
or otherwise, with a2n opportunicy for cross-exanminatios in any case, of the

i individuaLs whg actually conducted ths tests, the resuits of which plainziff

" has requested. Id. at 163, 164, 543 F.24 at 310, 312

In February and March, 1977, plaintiff rook the depositions of
four former amd present employees of the Fedsral Burszu of Imvestigation

lzboratory, all of whom worked directly with evidance associzted with the

a2ssassination. The four are Robert A. Frazier, employed as 2 special agant

in the laboratory's firearms and toolmarks unit during tha inovestigation of

the assassination, and retired from the FBI as of April 1875; Jomm F.

Gallagher, assigmed to the laboratory’s Spectrographic unit during the

investigation, and retired as of January 1975; Lyndal L. Shaneyfelt,

assigned as 2 documents examiner and photographic specialist for the

i laboratory between 1955 and 1975, when he retired from the Bureau; znd
Cortlandt Cunningham, formerly = special agent suparvisor in tha firearss
and toolmarks unit during the investigation, and prasenily chief of the
unit. Frazier and Cunningham were deposed February 24, 1877, and Gallzzher

and Shanayfelt were deposed March 28, 13977. Ar each dzposition save that

of formar Special Agent Gallagher, examination wzs by plzintiff’s counmsel
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only, yith occasionzally incerposed objections froz coumsel for ths
defendants. At a heaving March 30, 1977, counsel for plaictiff indicated
that no furthér depositions of FBI employeas who had participated in the

2/

Bureau's investigation were plannad. Weisberg v. United Statas Department

of Justice, No. 75-226, Tr. at 4 (D.D.C. March 30, 1977). These representa-

tion; controvert the §ugges}ion in an affidavit of th? p}aintiff that

"[clhis Court refused me the depositions wy counsel and I consider necessaryf
to meet what I regard as the mandate of the court of sppeals. . .”

Affidavit of Harold Weisberg 165,.at 34 (Jul} 28, 1377) [hereinafter _
"Weisberg Affidavit"]. Read broadly, the mandgte of the Court of Appeals:
was to resclve whether the datz sought‘exist on "tha basis of the best .
available evidence, i.e., the witnesses who had perscnal kpowledge of

events at the time the investigation was made." 177 U.S. &pp. D.C. at 154,
543 F.24 at-311. Plaintiff has not sought to depese any such witness other
than the four whose depositions were taken. To berrow the metaphor employed
by the Court of Appeals in its cpinion above, the legal engine of cToss-
examination has dome its work oa plaintiff’s behalf with respect to witnesses
with direct knocwledge of the FBI ingvestigation into the President’s assassi-
nztion. 177 U.S. App. D.C. at 164, 543 F.2d at 311. The issue devolves

to what the evideace adduced in the four depositions establishes, and thence
to whether there pow remains 2 genuine issue as to whether :hg Govermment

has ccmplied with the strictures of the FOIA.

II. THE EVIDZNCE ADDUCED.

The testizmony of all four deponents related not only to specific
pieces of assassimation evidence and the tests performsd, or not performed,
upon them, but also to the procedures, and occasionzlly lack of procedures,

employed in those sections of the FBI laboratory with which the deponents

2/ Counsel had previously imdicated he planned to depose plainmtiff,

an employee of the National Archives, which has cuscody of the
evidence involved, and an FBI special agent who had not parti-
cipated in the investigation but whose affidavit tad constituoted
part of the Govermment’s responsa to plaintiff's reguest.

[




ETITE IR

~~
.\.l‘""\

—5-

were familiar. These laboratory procedures bear signi

iczantly on the

quastion whethar much of the material plaintiff sesks exists.

Laboratory Procedures. The laboratory’'s Scientific inalysis

Section,ﬁas known at the time of the investigation as tha Physics and
Chemistry Section; then, as now, the section comprised saveral disparate
units, inciuding the firearms amd toolmarks uzit, zmd the spectrographic
unit, whicﬁ in 1963-64 was responsible fof both emissions spactrography
and neutron activation analysis.. Cunningsaa Depositicn, 2t 4-5. During
the investigation of the Presidentizl assassication, inzvestigating 2gencies

in the field—the Dallzs Police Department, the Secret Sarvice, and tha

FBI—forwarded the evidence to the FBI lzboratory, in sozme imstances directly

to the firearms and toolmarks unit. Frazier Depositiom, azt 5, 7-8;
Cunningham Deposition, at 8. Ordiparily, the evidence would be accompanied
by 2 stﬁtemen: of the mattars sought to be ascartainzé through laboratory
testing, as, for example, the preseace of gumpowder on z pizce of evidance.
Frazier Deposition, at 6, 8. The decision as to the specific tests to ba
conﬁucted;.hcuever, was made within the laboratory. Id. at 8-9; Cuccingham
Deposition, at 8-9; Gallagher Depositiom, at 28-27. Thz2 decisionzaking
process as to which tests would be azppropriate zpparectly was highly
informal: in some cases, Frzzier, the laboratory examizer with direct
responsibility for the Physics and Chemistry Section's efforts in the
investigation, conferred with his superiors om ths t2sts to be parformed,
Cunningham Deposition, at 8-9, and in others, he and ths imdividual
exaniners who would conduct the tests conferrad on which tests to perform.
Frazier Depositioca, at 8; Gallagher Deposition, at 27. 1Ia stiil other
instances, if the individual examiner degernined that tests outsida his
domain were called for, he a2nd his supervisor (Frazier, in most casss)
would zpproach examiners in the othsr units with jurisdiction over the
requisite type of tasting. Cunninghzm Deposition, at 10; Frazisr Dspositionm,
at 8-9; Shaneyfelt Deposition, at 14. COnly rarely wsare these confarances

on tests to be performed recorded in communications batw2e2n the conferees,
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or in notes made by one of them. Cunningham Deposition, at 10; Frazzier

Deposition, at 8-9; Gallagﬁer Deposition, at 27-28.

The tests de:ernina& to be appropriate for 2 givaniite: of
physical evidemce typically were conducted by examiners working imdiwvideally,
or under the direct supervision of the individual examiper. Cunnircgham
Deposition, at 10; Frazier Depositiom, at 10. Three-exaainers in che
firearms and toolmarks unit collaborated on the testing within that unit,
211l three having been p:eseﬁ: during 21l tests conducted by the unit om
assassination.evidence, save a velocity rest. Cunninghaa Deposition, a:.53{
Several exéminers tested items of.evidence in the spectrography umit,

although they appear to have worked separately. Gallagher Depositiom, at

7, 35-37.

Just as there was no established proczdure for deciding which

‘tests were to be performed om a particular item of evidence, there was no
requirement that test Tresults be expressad in 2 particular fornaﬁ, or

ressed at 211 if the results were insignificant. In most insténces, the
examiner performing a2 test took notas during the testing. Cuaninghanm
Deposition, at 11; Frazier Depositiom, at 10; Gallagher Deposition, at 38.
However, 21l deponents testified to not haQing made notes on results they
deemed insignificant or insufficiently reliable. Cunninghan, for example, -
testified.:o his practice of mzking notes on z weapon's oparating conditiom-
only if the weapon was mot in Aormal working order. Cunningﬁam Deposition,
at 21. Gallagher explainad the absence of observation data im 2 neutron
activation analysis folder by suggesting that he might hava skipped the
step of moting down the razdings and dome the tabulations im his head.
Gallagher Deposition, at 61-62. He indicared later that he did not reporf
a thirty percent variation in primer residue data betw=2azn shells because
he did not consider the variation sigaificant. Id. 2t 114. Shaneyfelt
testified that he had not submitted a report om the four frames allegedly
splicad out of the Zapruder fila of the assassination bescause the £ilm primt

frcm which he had worked was complet2. Shaneyfelt Depesition, at 21,

Z2846
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What an examiner did.with test results likewise varied. In many
instances, the examiner dictated a report om the tes:is conducted, either
for use on its own or for incorporatiom iz a mors comprzhensive Tepar:s
prepared by tha examiner’s supericr. Frazier Dapositiom, zt 11; Gallagher

Deposition, at 38. Gallagher, however, indicated tha:t he occasionally

submitted data directly to Special Agent Frazier who transmuted the figuras .

into prose. Gallagher Deposition, a2t 38. Waen the a';uiner hizmself pre- -
pared the report, he did not always'include-jn it 211 the results ob:ainad;
as when the testing was dome for "backgfound purposes,” Gallagher Deposi-
tion, at 57; when flaws in the teséing itself cast the results in doubt,
see id. at 71, or when the results would simply not bz of value, in the
exzminer's judgment. Cunningham Deposition, at 47. In scme instauces,

the examinez;s fajlure to make a report is unexplainad. See Cummingham

Deposition, at 33, 53; Gallagher Deposition, at 73-74.

After the report was prepared, one copy wen: iaro F3I files,
Ianother waat to the "original comtributor” of the itex of evidence on which
the report was basad (generally the FBI's Dallas fi2ld office), ard a third
went to the examiner or examiners respomnsible, for tham to retzin i:forzall§
with their notes of the tests. Cunningham Depesicion, at 11-12, 17;
Frazier Depositiom, at 12, 15; Gallzgher Deposi:iéz;ﬁ 2t 86-87. TWnether
tﬁe Wgzreﬁ Ccmﬁissian feceived the actual reports, and how thé T2ports the
Commission received were tramsmitted, varied widely. Fo;:er Specizl Agent
Frazier recalled the "mechamics" of the process as baipg, first, :hatvthe
laboratory forwarded the report to the Dallas field ofiice; nexé, that :he.
Dallas office incorporated the report into its resport to ths Comzissien,

and finaily, that the latter report was transaitzad to the Commission.

Frazier Deposition, at 19-20. In practice, however, thare appears to have

been substantial, continuing and direct contact batwesn laboratory perscnoel
and the Commission. Cunningham Deposition, at 45-50; Frazier Depositioa,
at 20-21; Shaneyfelt Deposition, a2t 8. Frazier indicated that several

laboratory employees, whose identities he could not reca2ll, served as

z%/
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lizison between the lahorazory and the Commission. .Frazier Depositiocn, at
20. Cunningham stated that he "generated some correspondsnce” with the
Cormission every day during the laboratory's participatica in the iavesti-
gation. Cunningham Deposition, at 51. Shaneyfelt indicatad that his reports
went to the Commission via his section chief, and that he testified to the
Commission, either live or by deposition, on all examigpations he conch;c:ed.'_
Shaneyfelt Deéositidn, at 8-9. Iz his affidavi:_ of May 13, 1963, Joha W.
Kilty, special agent assigned to the FBI. laborazory in 2 superviscry capa.cz.:y,
stated that plaintiff had beenm told that all fimal FBI lzborztory reports

in the pértinen: ca:egaries of testing had been furnished to -:he Commission.
However, thsre apparantly was mo monito‘ring ‘sys:m Imowm to depomeants to

log the tramsfer of final reports to the Commission, and no custodizan within
the laboratory to collect final laboratory reports. Frazzier Depesitionm,

at 68. t is clear, on the other hand, that not all examiners’ observation
notes went to the Commission, the rule bé.ing that examiners retaimed their
notds: except ‘;’nen the supervisor prepared a2 report directly from the notes.
Cunninghaﬁ Deposition, a2t 47, '52-53; Frazier Deposi'.;ion, at 15; see
Gallagher Deposition, at 473, 107. One instance of the latter occurraé when
Frazier used Gallagher's worksheetfs to prepare a report om testing of a
bullet fragment; both the worksheets and éhe report went to the Commission,
though only Frazier appeared before the Commissiomn. Frazier Deposition,

at 42-44; Gallagher Deposit.ion, at 82, 84. Finally, neither obsemﬁm
notes, worksheets, nor fimal reports were distfibu:ed among units within
the léboratory,' absent a specific reason. Cunmnningham Deposition, at 12413;
Frazier Depositiori, at 15, 18. Former Special Age_nt Gallzgher tes:ified;
that even within the spectrographic unit one»examiner's report on testing
would mot mecessarily, or even custcnafily, have been circulated among the
other examiners in the same unit. Gallagher Depositiom, at 7-8. 2n
examiner who performed tests on 2 particular item of evidence thus mighe

be unaware whether other units withia the laboratory had performed other
tests on the same item. E.g. Cunningham Deposition, at 22-23; Gallagher

Deposition, at 6-7, 26; Shaneyfelt Deposition, at 16.

Z 6%
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Tests Performad on Assassination Evidsaca. Tha Court of Appeals

opinion remanding this case for further consideration

ané castimony adverts
to five areas of continuing factwal dispute [177 G.S. 4pp. D.C. at 163-64%,

i 543 F.2d at 310-11]:

(1) Final reports of spectrographic- amalyses;

(2) Reports on neutron activation znalysss of bullat fragmeats;
(3) Raw data of spectrographic zmd neutron activation analysis
tests;

(4) Neutron activation anmalysis of clothing; amnd
. 3/
(5) Emissions spectroscopy data and reports.

Plaintiff's oppégition to the motioa for suc—=ry judzmeat identi-
fies nine specific areas of testing, encompassed withiz the five areas
enumerzated by the Court of Appa;ls, in which plzintiff asserts tha avidence
shows tests should have been, or were, conducted, ya2t concerning which
plairntiff has received no materials. These areas ara:

(1) Neutron activation anzlysis of clothing, Opp., a2t 7-8;
(2) Xautron activation analysis of windshield scrapizgs, Opp;,

at 8-9;

(3) Neutron activation analysié of Q3, a buller fragment dis-

covered beside the right front seat of tha Presidential

limousine, Opp., at 9;

(4) Print-outs for neutron activation analysis of Q3 z=z=d other
specimens, Opp., at 9;

(5) Testing of the live round found chamberedin tha

Mannlicher—-Carcano rifle determined to have baen thes
murder weapon, and comparison of said live rouad with

shells found at the scene, Opp., at $-103

3/ The distinction between spectroscopic analysis and

T spectrographic analysis was not observed im deposi
testimony and the pleadings. Hence, discussion of
spectrography ha2rein should be deemed tc encompass
spectroscopy whare appropriata.

[N
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(6) Spectrographic testing of the curbstone supposed to have
H been struck by a bullet, 2 bullet fragment or fragments,
i A ;

[; or other airborme debris during the moments of the g "

assassination, Opp., a2t 10;

E (7) Testing of the bullet holes below the collar buttom of

i

%: the shirt President Kenpedy was wearing when he was
i; shot, Opp., at 103 ) -
b (8).A "formal report” prepared by Frazier om the basis of
Gallagher's comparison of windshield scrapings with

other bullet matter, and a2lluded to in an exchange

between Cormissiom coumsel and Frazier during Frazier's
testimony before the Commission, Opp., 2t 16—11; and
&/
H (9) Report om neutron activation testing, Opp., at 11.
As these differently organized catalogs of potential factual
1 issues indica:g, there are numerous ways of approaching the factual aspects
of this case for the purﬁose of determining whether they engendarvissues
of sufficient maguitude to defeat the motion for summary judgment. What‘
follows is an amalgam or combimation of the Court of Appeals and plaiatiff's

zpproaches, in that this discussion cormences with generzl observations om

firearms testing, spectrography, and neutron activation zmalysis, with

particular emphasis on each techmique's capabilities and limitationms, and

proceeds to consideration of testing on specific items of evidence. It

should be stressed that the qués:ion throughout is not whether tests oughkt

to have been made, or even whether tests that gctually werzs made shounld have
culninated in the preparation of reports, but simply whether there is any

genuine issue as to the existence of the reports and other materials

plaintiff Weisberg seeks.

» 4/ Pleintiff does not indicate which itea of evidence is
i ths subject of the allegedly extaant Teporz; thas
reference will be comstruad herezfter a2s 2pplying both
to the windshield residues discussed in the preceding
paragraph of the Oppositiom, and to the body of
2ssassination evidence as a whole.

Z9e ,_ .
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Firearms Identificarion. Special Agent Cumazinghan's work with
the firearms and toola;rks unit of tha laboratory's Scientific Analysis
Section has included the examination of firearms znd bullets to detarmins
the source of particular bullets. Cunningham testifiad that thas process
cormances with the marking, weighirng, and identificatiocn of the slug as
to type and characteristics. Cunninghan Depositiom, a2t 18-19. The bullet
is examined microscopically for rifling mark# that might be useful far
purposes of iden:ifying the source of the bullet. Id. 2t 19-20. If a

weazpon believed to be the source of the bullet is on hznd, as was the.

Mannlicher-Carcano rifle in the Presidential assassinationm, it, too, is

examined. Id. at 20-22. The examwiner then fires tke weapoz using azmunition .

as similar as possible to the bullet under amalysis. Id. at 25.. The
"evidence bullet” znd the test bullet then zre viewad simultaneously under
a comparison microscope. Id. 'Anj of three conclusicas is possible:
identification, indicating that the bullet under study was firad from the
weapon in quesiion, and no other; non-identification, iziica:ingA:hat the
general rifling characteris:ics.of the two bullet$ vary to the degree suf-
ficient to exclude the waapon as the source of the bullat under amalysis;
and "no cénclusion," indicaring that the general charactaristics are
similar, but that the individual markings are either different or laéking.

Id. at 26-27.

. Speczography. Former Special Agent Gallagher was a spacizlist in
boih spectrographic examination arnd neutror activation zmnalysis. In :
spactrographic analysis, samples are either sparked or burmed; the results
show up on spectrographic plates from which the examiner derives composition
data. Gallagher Deposition, at 37-38. Spectrographic examination viil
elicit information on a range of elements, though specific readings in
multiple tests of the same item of evidence may vary a2s a2 comsaguence of
the technigque's relative imsensitivity, inherentc tes:iagverro:, and

compositional differences betwssn differeat portioms of the object under

analysis. Id. at 41-42, 54, 58-60. Although less seasitive than pesutron
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activation analysis, spectrographic testing appears to have been much more

% abundantly used in the examination of evidence, apparently because of the

limitations inherent in neutron activation analysis.

Neutron Activation &nalysis. In 1964, during the nmeutron acti-

vation analysis conducted in conmection with the investigatiom into the
assassination of President Kennedy, neutron activation analysis was rela-
tively in an infant state, particularly so far as the equipment ‘was con-‘
cerned. Id. at 115.  Even so, it was a far more sensitive techrmigue 'fc:-
measuring the presence of certain elements in sa.';aples than spectrography:
it was about twice as sensitive with respect to antimony, barium 2od other
elemants present in items of the assassination evidence, and up to 2
thousand times as sensitive with respect to other elements. Id. at 116.
Its limir.atio.ns, however, precluded its use on maany itezs of assassipation
evidence, znd vitiated the results of some tests that were performed on

items. Id. at-50-51, S2. Ome such limitation was that oaly 2 haadful of

elements were discermibla through meutron activation amalysis. Id. at 42.

Another was that certzin elements, such as sodiux and copper, showed up so

prominently in peutrom activation analysis results as to obscure others.
Id. at 51, 74. Thus, items of evidence composed largely of copper, such

as copper bullet jackets, were not subjected to neutrom activation analysis.

Id. at 74-75, 97, 98-99. By the same token, however, lea& does not show

up in neutron activation apalysis. Id. =t 109.

On behalf of the FBI laboratory, Gallagher conducted neutron
activation aﬁalysis on items of assassination evidence at the reactor aé
! Oak Ridgas Natioﬁal Laboratory in Tennessee. Gallagher Deposit.iou, at 65%.
The paraffin lifts taken from Lee Rarvey Oswald were tested shortly after
tﬁe assassination, but otﬁer items were not tested at Oak‘ Ridge until
May 1964. Id. at 63, 65. When plaintiff’s counsal asked him to exélain

the delay with respect to other items, Gallagher pointed out that tha FBI's

i access to the reactor was limited, 2nd that the paraifin l1ifts were tested

ZIR
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early because they were tested solaly by neutron activitztion anzlysis,
whereas bullet samples could be tested by spectrograpby as well. Id. at

65.

'i Two additional observations on both SpectTo raphic examination
znd neutron activation analysis should bé made in responsa to points raised
in plaintiff Weisberg's affidavit. First, plaintifi assarts that pone of
the reports he has been furnished alludes to microscopic exaxzination,
which both Cumningham and Gallagher testified thay frequanily comducted.
Weisberg Affidavit, aﬁ 32; Cunningham Depositiom, 18-19; Gallagber Depo-
sition, at 31. Gallagher's explaznmation was tﬁz: microscopic examination,:
at least within the FBI laboratﬁry, is so widely ;c:epted 2s a preliminary
to spectrographic and other tests as not'to be woéth noting in 2 report.

Gallagher Deposition, at 107. That, in plaintiff's words, "there is not

2 word in a2 single report” abou:'microscopic examirarion is extirely
consistent with Gallagher'’s statement that FBI laborztory practice was to
omit reference‘;o microscopic examimation. Ths sacond point raiﬁed by
plaintiff is that thas FBI laboratory reports comtain "mo state:anﬁ of

' positive proof in the comparisoms” of different items of evicdence; "ltlhera
is only the meaningless descriptionm of 'similar.'" Waisberg aAffidavirt,

at 8. Here, too, the deposition testizmony reveals thes plaintiff to be

!  upder 2 misapprehension, stemming from igmorazce not of F3I lzberatory

i practice in this instance, but of the innerent limitations of FBIL examina-

tion techmiques. Even neutron activation amalysis, 2 =uch mora sophisticated
technique than spectrography, frequeatly will mot ezmabla bullet fragments,

for example, to be positively identified as having come from a particular

i bullet. Cunningham Deposition, at L5-48; Gallagher Deposition, at $7-98.

i Neither will it be possible in many instances to excludz 2 fragzant as having
. come from a given bullet, as when compositional variaacas are not suffi-
ciently great to indicate different sources rather than fluctuations in

compesition within the bullet. Gallagher Deposition, at 102-05.
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CE # 399: The "Pristine Bullet.

Thea Warren Commission con-

cluded that Commission Exhibit 399, one of
;é and struck successively Governor Comnally'
Plaintiff’s counsel directed numerous ques

tions to both Cunninghaa and

sustaining damage. Cuaningham Deposition,

material on CE 399, plaintiff has devoted

! tiom, at 35. Cunninghaxz pointed out that
lighter, faster slugs, 2nd that the damage

who with Cunningham and one other had perf

assassination evidence, observed that CE 3

with core fragments. Weisberg Affidavit,
that he indeed had made such comparisoms,
graphic worksheets which forme§ the basis
report, he prepared no reports on the comp

neutron activation analysis. Gallagher De

i precluded his testing different portioas o

the bullets fired a2t the

Presidential motorcade that day, had passed through tha President’'s neck,

s chast, wrist, and thigh,

I  ending its jourmey without substantial visible damage to itself.

.Frazier on how the slug could have inflicted so much damage without itself

at 3%4-37; Frazier Depositios,

at.24-28, 31-33. Although plaintiff’s linme of questioning is, at best,

doubtfully ralevant to the guestion whether plaintiff has received all

considerable discussion to the

physical étate of CE 3%9. Weisberg Affidavit, at 44-48. Cunningham was
i asked whether he would‘expect.a bullet zlleged to have inflicted the damage

i attributed to CE 399 to emerge as unscathed as CE 399. Cuaningham Deposi-

a relzatively heavy bullet with 2

! slow muzzle velocity normally is less likely to fragzment upon impact than

imputed to CE 399 and its out-

,  wardly pristine condition were not incomsistent. Id. a2t 36-37. Frazier,

ormed the ballistics tasts on

29 had flattemed slightly during

its jourmey and might bave extruded a significent amount of lead, im the.

form of fragments, from its base. Frazier Depositicm, at 26-27, 32, 38-39.

EE The remainder of plaintiff's assertions regarding CE 399 concern

tests he claims ought to have been performed, such as conparison of CE 399

at 15, 16. Gallagher imdicated
but that aside from the spectro--
of Frazier's November 23, 13963
arison upder épec:rography or

position, at 26, 73-74.

Gallagher indicated also that a directive to pressrve CE 399 "for posterity”

£ the bullet for composition,

- 2?79
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id. at 57, though he ram multiple tests on the sazmples h2 was permirted to
remove. Id. at 59-60. Apart froz plaintiff's allegations, thers is
nothing to suggest that any comparative test reports, by spactrographic
aﬁd neutron activation techniques, were prepared othaer than those furnishad

to plaintiff. That such tests should have been made iIs ot reslevant, even

if true.

The first report disseminated b9 the FBI_laboratory took the form
of 2 letter dated November 23, 1963, to Dallas Police Chief Jesse CurTy. -
Gallagher Exh. 5. Portions of this letter indicate that CE 3399 [referred
to in the let;:ef as. Q1] was f:‘.reﬁ from the Mamalicher-Carcarno rifle, and-
thatr the windshield scrapings as well as certain bullat frzgmeats ware
determined to be similar in composition to CE 399. Gallaghar Exh. 5, at 2.
In the course of his testimony before the Commission, Frazier was quesu'.oneé
about a "compai’ison.made of the lead residues oz th2 inside of the wixk-
shield with . . . the bnllét fragments. . ." Frazier imdicated he had
prepared "the formal report of the entire exanination” basad om the repart
Gallagher had submitted. Plaintiff claims noi to have received either the -
"formal report” or the "report" prepared by Gallagher. Opposition, at 11.
The confusion as to the latter appears to have stemmed from differezces in
terminology: vl;xac Frazier called a rsport comsisted of Gallagher's work-
sheets. Gallagher Depositiom, a2t 84. As to the "formal report,” plaintiff
argues that the November 23 letter couli not possibly cover "the emtire
examination” because much testing, particularly the peutroz activation
analysis, did not tramspire until months after the letter was writren.
Opposition, at 11. Frazier and Gallagher, on the othaf kapd, indicz:e'
that the November 23 letter was the “formal reporz” Frazier 21lud=d to in
his Comission testimony. Frazier Despositiom, at 41; Gallagher Depcsi:ion,.
at 86. Here, too, the evidence is uniformly ag=hst plaintiff's assertion.
Frazier's reference to "the formal report of tha entire exzmination™ plainly

relates to the procedures about which he was just queried: the comparison

275 :
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of the windshield residues with CE 399 and bullet fragments. Plaiptiff’'s
assumption that the "formal report" covers theientire investigatian rather
than on2 of the numerous examinations which comprised thes investigatien is
wholly unwarranted. There is no evidence to controvert Frazier's and
Gallaghesr’'s statements that the Nove:pet‘ZB letter was, in fact, the

“formal report" described by Frazier before the Commission.

Plaintiff also contends that neither CE 399 nor any bullet
fragment was tgsted for human residue. Waisberg A:fidzvit, at 14. Because
this allegation does not comcern the éxisténce of unfurnished répors but
rather the appropriateness of such tests, such contentiom nead not be con-
sidered except to note that the deéositions yield no indication that such
testing e?er occurred. éunningham Depositioﬁ, at 22-23; Gallagher Depo-

sition, at 39, 48.

Plaintiff asserts he received no report on "'the analysis of the
copper—jacket material.” Weisberg Affidavit, at 15. Gallagher indicated
that lzboratory practicz was mot to test copper jackats spectrogréphicall
unless such testing woulé contribute to the investigztion. Gallagher
Deposition, at 13. Copper's tendency to overshadow other elements under
ﬁeutron activation analysis precluded testing of that kimd. Id. at 74-75.
Nothing in the record indicates reports or other materials in this area

have not bsen furnished.

Q8: The Live Round. Plaintiff claims repeatedly not to have
received reports on Q8, the live round disco;ered in ths‘chamber of the -
Mannlicher-Carecano rifle. Opposition, at 10; Weisferg Affidavit, at 16,
57. Gallagher was unaware whether the round had been tested, zund indicated
that it probably should have been tested. Gallagher Dsposition, at 43-46.
Dafendant Department of Justice has indicated that Q8 w;s subjectad to
"Firearms Identification” testing only. Defendant United States Department
of Justice's Answers to Plaintiff’s First Set of Interrogatories, at 4.

Inexplicably, however, plaintiff directed questions about Q8 only to
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Gallaghar, who was unfamiliar with testing in the firearms idectificatien
category, and not to Frazier or Cunningham, both of whoz conducted firearms
identification tests. Though what either of the latter might have szid

about Q8 is open to speculation, the November 23, 1583 report to Chief

Curry describes Q8 only as being of the same manufacture a2s certain

cartridges found on the scene in the school bock dz2pository buildinz. The

=

inference to be drawm, uncontrovertad by any other evideznce, is that Q8 was.

subjected to Qisual scrutiny only by one of trh=2 ballistics exzniners, zmd

thu; that no reports or o;her material on Q8 remain to be furnished. It
is worth noting parenthetically that ;he plaintiff doss not indicata, iﬁd
| the Court éoes not discerm, whaé purpose additionzl testiag of QS would
have served. Ip that respect, Gallagﬁe:‘s supposition=-~that no further
testing of Q8 was necessé%y because it was sufficient that the live round
was of the same manufacture as the cartridges—s=ems exinently reasonable.

Gallagher Deposition, at 46-47, 68-63. There is no evidencas to suggest

that reports or other materials on Q8 have not beem supplied.

Testinz of Clothing. Taken together, the Weisbarg zffidavit

-,

and plaintiff's Opposition to the motion for summary judgmant reveal oaly

one point of dispute: whether a2 report exists ccmparicg the two anterior
holes in CE 394, the shirt worn by Presidemt Remmady on November 22, 1953.
Oppositicn, at 10; Weisberg Affidavit, at 24-25. As to tke reﬁaining tests
performed on items of clothing (the President’s, Govermor Commally's, and

Oswald’s), the record indicates that spectrograpnic tes:izg only was per-

formed on these items, and that neutron activation analysis was not parformed

¢ because laboratory persomnel did not deem it am zpproprizte techmigue for
% those items. Defendant United States Department of Justice's Answers to
. Plaintiff's First Set of Interrogatories, at 12-13; Gallagher Depositionm,

i ar S0-52. The worksheets reflecting ex=zmination of bozh tha President's

and Govermor Connally's clothing have besn provided to plzintiff, together

with the FBI's reports, internal and extermzl, oa ths exazimatioms. E.g.,

&
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Letter from J. Edgar Hoover to J. Le2 Rankin (¥farch 23, 1964); Memorandum

from R. H. Jevoms to Mr. Conrad (April 13, 1964).

The sole basis for plaintiff’s assertion that an extant report on

the comparison of CE 394 holes remains ta be furnisheﬁ is that former
Special Agent Frazier testified in the course of his deposition ;hat he i
had asked another examiner to determine, by buttoning the shirt, whecher -
the two anterior hoies overlap. Frazier Deposition, at 60-62. Imniti=lly,
Frazier could mot recall whether he himself had.condu:ted.tﬁat aspect of the
examination of the shirt, id. at 61, and he subsequen;ly indi:a:ed that I-"
another examiner, whom he thought was Paul M. Stombaugh, had made the
examination, and prepared a report on his conclu;ions. Id. at 62. Frazier
assumed that the Commission had obtained a copy of the report in the course
of taking Stombaugh's testimony. Id. There is no.indication outside
Frazier's deposition testimény that Stombauzh, or any examiner other than
Frazier, p?eparéd such z report. CE 394 was discussed only twice in the
course of the Commission hearings, by Cmdr. James J. Humes, a pathologist

at the Nzval Medical Center who testified on the a2utopsy conducted on the
body of the Presideﬁ:;éj and by Frazier himself. Frazier stated first that
he himself had conducted the examinatiom of the President’s shir:.

V Hearings Before the President’'s Comm'n on the Assassimation of President

Rennedy 60 {1964). He stated ghat "on tﬁe-ftont of the shirt, I found what
amounts'to one hoiﬁ: Actually, it is a hole through both the button line .
of the shirt and the buttoumhole line which overlap down the fromt of the
shirt when it is buttoned.” Id. Frazier's testimony before the Commission
compels the conclusion that he was mistaken in attributing respomsibilicy

for the examination of the two anterior holes to another examiner. One

5/ Commander Humes indicated that "with the shirt buttoned, the

- fly front of the shirt causes Two layers of cloth to be
present in this location, 2nd that [sic] there is a defect
in the innmer layer of cloth and 2 correspoanding defect iam
the outer layer of the cloth.” II Hearings Before the
President's Comm'n on the Assassination of Presideat
Kennedy 365 (1964). He said also that "the defects in 393
[the President’s suitcoat] and 39 [the shirt] coincide
virtually exactly with one amother.” Id. at 366.

Zz278
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; explanation for his error, aside from the lapse of more than thirteen
years since the examiration irn question, is that Special Agent Stombaugh
indeed exzmined the fibers of a shirt linked with th=2 assassination, and
# testified before the Commission on the results of his exzxminztion; thes
shirt in question, howaver, was CE 150, that worn by Lee Earvey Oswald at

the point he was captured by police. IV Hearimgs, supra, at 74-75.

There being no genuine question 2s to the existance of the report aliuded
to by Frazier im his depositiorn, this point, too, must be resolved agzinsﬁ

. the plaintiff.

Neutron Activation Testing of Frazments 2nd Residue. Plaintiff

claims not to have received extant reports on the nautrom activation
analysis of Q3, a fragment recovered from beside the right front seat of
the Presidential limousine, and Ql5, residues obtain2Z by scraping the
inside of the limousine's windshield. Opposition, at 8-%; Weisberg
Affidavit, at £3. The Department of Justice anéwars to plaintiff’s inter-

rogztories indicated that neither Q3 nor Q15 was subjected to nesutrom

activation zmalysis. Defendant United States Department of Justice's

Answers to Plaintiff’'s First Set of Interrogatoriss, at 12, 13. Waen

former Special Agent Galiagher was queried about Q3, ke initially could mot

recall testing it, but later, om his own initiative, k2 remembered sub—

jecting the item to neutron activation analysis and emerging wita no

significant result. Gallagher Depositionm, at 74-75, 30-92. The lack of

results for Q3, a2 fragmeat comsisting chiefly of copper jacket, is com-
sistent with Gallagher's previous statement that copper is ﬁoraally not

susceptible to meutron activation znalysis. Id. at 74. As to Qi5, the

% windshield écraping, Gallagher.s:ated, after ipitizl in2bility to rec2ll,
%  that neutrom activation amalysis had, just as with Q3, mot resulted in aay
significant finding, chiefly because the Q13 sample was imadaquate. Id.

at 71. 1In each case, Gallagher had left his workshsets virtually blank,
accounting for the Department’'s assumption in its answers to plaintiff’s

interrogatories that no nesutron activation analysis on these itezs had been

297
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conducted. The record indicates conclusively that, despite its denial

% that such testing had occurred, the Government has unwittingly supplied
the plaintiff with the very worksheets to indicate that such testing did
occur, albeit unsuccessfully. As to the printouts from the testing,
Gallagher indicated that the data on the printouts was duplicative of that
on the worksheets, and hence that :ﬁe printouts themselvas might not have
been kept. ”Gallagher Deposition, at 92, 117. The daposition testimony

on the neutron activation amnalysis conducted on fragments do=s not imdi--

cate that tests were corducted for which materials have not been furnishod.~-

Dealey Plazz Curbstone. Plaintiff claims that he was not sup?liéd_

with materials relating to testing performed on a2 curbstone removed in 1964
from near the site of th:/assassination. Cpposition, at 103 Weisbérg
Affidavit, at 10, 36-42. According to bystanders at ths assassination, -
there were indications that a bullet or bullgt fragment had struck the
curbstoneAduxiﬁg the moments of firing at the Presidential limousina. On

v July 7, 195%, th; Warreco Commission requested an exaiination of the curb-
ston2, and esarly in Awgust Special Agent Lyndal Shaneyfelt was dispatched
to Dallas to retrieve it. The result of his analysis of the "smear” he

i discovered on the curbstome was that the foreign substances tkereon "could
i be bﬁllet metal.”" Shaneyfelt Exh. 2. The tests conducted on the curbstone

i were microscopic and spectrographic only; mo neutron activation aralysis

was conducted. Gallagher Depositiom, at 69-70. The decision not to subject

6/ 1t might be noted that plaintiff’s allegatioas regarding
- the curbstone extend far beyond testing materizls
* supposedly not furnished pursuaat to his FOIA requests.
i His submissions include the affidavit of James T. Tague,
. a2 witness to the assassimation appareatly struck by un-
jdentified debris associated, Tague contends, with the
mark on the curbstone. Tague Affidavit, at 7. Much of
9 the affidavits of both plaintiff Weisberg and Mr. Tague
i are directed toward establishing that the mark on ths
4 curbstone undarwent drastic alteratiom, from a chip in
1963 to a smear in nid-196%, when the FBI recoverad the
curbstone. It is aot clear from plaintiff's affidavit
whether he is asserting that the FBI removed the wrong
curbstone, or that the curbstonme is the same, with only
the mark different. Compare Weisberg Affidavit ¢ 185
with id. % 194. 1In any case, nona of the allegatious om
these points needsbe considered in the centext of )
plaintiff's FOIA reguests, and the extent of Government
compliance therewith.
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the mark to neutron activation analysis explains tha disparity between the

two elements isolated in the "smear” and the nin= isolatad from buller core

fragments, and accounts alsc for the laboratory's reluctazca to attribure

the mark to a bullet. §5§ Weisberg Affidavit, % 33, at 10; Fraziar Deposi-
tion, at 48; Shaneyfelr Exh. 2. As to microscopic exzzimztion, Frazier
testified on depositionm that he had scrutinizad the curbstone mark undef

a2 microscope, and Shane&felt indicated that ha might bhave dome so iz the
course of conducting other tests on the mark. Frazier Depesitiocz, at 3513
Shaneyfelt beposi:ion, at 14. TFrzzier incorporated ths rasults of his

microscopic examination of the curbstome into a draft of 2 letter eventually

spectrographic examination of the curbstone was comducted by Speﬁial Agent
William R. Heilman, ﬁow Tetired. ﬁemorandun from M. J. Stack,‘Jr. to Mr.
Cochran - (June 20, 1975). The spectrograpnic plate which raflects the
single run to which Heilman subjected the curbstome has not bean furnished 1
to the plaintiff; Heilman believes it was discarded ia the course of ome
of the laboratory’s periodic housecleaaings. -EQ. Shaneyfelt testified
to not having seen any other reports on the curbstoza basidas these showa
té him irn the course of his deposition. Shaazeyfelf Deposition, at 15.
Taken together, these aspects of the record indicace unifornly that all’
available material on testing of the curbstome has been furmished to

plaintiff.

CONCLUSION
The foregoing znalysis of the record has disposed of every con-
tention and claim the Court has been able to elicit from plaintiff’'s various: -
submissions. In many instanées, there is direct tsstimomy that a particular
test was not performed; in others, testimony as to particular laboratory
practices compels the coaclusion that the tes; was not periorzmed. For all

its detail, the preceding analysis doss not pretexd to treat such aspacts of

plaintiff's argument as the alleged :destruction of assassination evidence

and falsificarion of test results. Neither topic is pertiment. The

»

2nalysis likewise has not dealt extensively with plainciff’s allegations
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