IN THE UNITED STATES DISTRICT

FOR THE DISTRICT Or COLUMBIA

HAROLD WZISBERG, ]
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V. ] C.A.
U. S. DEPARTMENT OF JUSTICE, £ ]
et ai.,
Defendants. ]
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THE HCOUORABLE JOiuN H. FRATT,
United States District Judge
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MICHREL J. RYAN, AUSA
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DEPUTY CLERX: Harold Weisberg versus U. S. Depart-

. ment of Justice, et al., Civil Action 75-0226.

Mr. Lesar for the plaintiff; Mr. Ryan for the”
defendants.

THE COURT: Mr. Lesar, where do we stand?

MR. LESAR: Good morning, Your Honor.

Well, we have thus far takeﬁ four depositions, three
of former agents of the FBI, who were involved in conducting
the test upon the items of evidence in the assassination of
President Kennedy, and one member of the FBI who is still with
the FBI, who was involved in those tests.

From the depositions and the discovery materials
taken thusbfar, obtained thus far, we have established that
we have not been given all the materials regquested, and we
have established that.

THE CCURT: What material is that?

MR. LESAR: Well, we do not have all the transcripts
of all of the depositions yet, but it is clear that worksheets
relating to certain items, particularly a laboratory fragmept
known as QUE-3, which is a fragment found in the £front seét;
of the automobile, has not been given us.

I believe, if my recollection is correct of the
testimony, that there are indications that £here are also
reports that we have not been given, and we feel certain of

that.
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THE COURT: Reports concerning what? Pardon?

MR. LESAR: Concerning the spectrographic and neutron
analyses. And the testimony indicates --

THE COURT: Is there anything else?

MR. LESAR: Yes. That there is microscopic testing
made of all items of evidence, apparently pretty much as & .
natter of réutine. And according to the testimony of Mr. ‘
Galliger, which was taken the day before yesterday; these
tests are essential to determining whether or not items are
going -- what tests are going to be performed on items of evi-
dence, including, specifically, spectrographic and neutron
activation testing.

We have algo established the locations of files
which apparently should contain documents of the kind that we
are requesting, and apparently those files have not been
searched.

Specifically, the Dallas Field Office of the FRI,
and the Communications Division of the FBI. There are also
other files that we are uncertain as to whether or not they
have been searched, and we would hope to establish that ffom a
short deposition taken of Mr. Kildy, and Mr. Marion Williams,.
who are FBI agents who have searched the files in response to
this reguest.

So essentially, that is the status.of the case.

THE COURT: I take it you don't have any further
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depositions scheduled?

MR. LESAR: I have not scheduled some. I do intend
to take -- I think they will be very short depositions -- two
depositions from Messrs. XKilty and Marion Williams. And then
I want also to take Mr. Weisberg's deposition, because he hag__
soma matters which we think are relevant that we waﬁt to get ;
into the record.

THE COURT: That, I wouidn't think, would have much
to do with your FOI request.

MR. LESAR: No, I think it has very much to do with
it, Your Honor.

THE COURT: Why is that?

MR. LESAR: Well, it has to do with the credibility
of what we have been told and what should or should not exist.

THE COURT: Mr. Ryan, what have you got to say?

MR. RYAN: Good morning, Your Honor; Michael J.
Ryan, Assistant United States Attorney.

May it please the Court, Yéur Honor, counsel rapre-
sents that the discovéry which has taken plaqe since the last
status call establishes ceryain things. Your Honor, ﬁe’wouldj
disagree with that guite vehemently. We don't think the
depositions have established that there is any missing méterial

I think that counsel and his clignt persist in dis-
beiieving the retired FBI agents, that there are no other

documents which have not been produced. There have been no
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categorical answers that there are additional documents which

have been withheld by the FBI. These agents for the nost part

did not have any documents with them, and they were not aware
of any other documents which existed which have not been pro--

duced.

I think that as long as the litigation persists,

Your Honor, that counsel and the client will continve to dis-

believe the answers that the FBI agents give regarding these
docunments and tests and worksheets and so forth.

Tour Honor, I think that cnce these latest deposi-
tions have been.transcribed, and they were just taken on
Monday, that we can put a dispositive motion before the Court
for its cénsideration. I think that there comes a time, and

I urged this earlier, befors this case was on appeal, but I

think it is even more clear now, that the mandate of t£ha Court

forth in the Court of Appeals decision, that there is a time
when the fairness due to plaiptiff is likewise due the
deﬁendant, and litigation ought to come to an end.

We feel that we can show through tbe rscord.wﬁi¢h 3‘
has been established on discovery on the remand of this gaée,f
and there have bsen fairly substantial depositions on remand,.

th
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t th= FBI has been complying with the FOIA reguest in good
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th, and that there are not substantially outstanding

matters which come within the bounds of his FOIA request, and

:/‘;/& - _\.\\ ’

|
|
|
|
i

- of Appeals has been satisfied with regard to the categories set




Hea

(o]

17

18

19

6
simply, Your Honor, we t=ink that the depositions will show
that. So we will be preparad to submit a motion we think
within 30 days, assuming that we get the transcription of the
deposition back within a reasonable amount of time. -

TEE COURT: Whc was the repoxter?

MR. RYAN: I'm sorry, Your Honor.

THE COURT: Whc was the reporter?

MR. RYAN: I a= nct suré whether it was Hoovér.

MR. LESAR: Hoccver Reporting Company, Your Honor.

THE COURT: Yes.

MR. RYAN: We 24 four depositions, Your Honor, as
counsel mentioned; cne of zan agent still employed with the
FBI and thres retired agexts. They just gave answers to the
pest of their recollecticz and knowledge, and they were
vigorously examined on all of the matters that were set forth
in the Court of Appeals cpinion, and we would think that at
this time counsel would be satisfied and have to live with
those answers.

THE COURT: Would your dispositive motion have a
Vaughn V. Rosen affidavit, or something like that connectéd‘tq
it?

MR. RYAN: We could arrange to do that, Your Honér.

THE COURT: Whc would furnish such an affidavit?

MR. RYAN: Your Honor --

THE COURT: Thzz's kind of difficult, in view of the
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fact that these matters are spread all over the place, isn't
it?

MR. RYAN: Well, Your Honor, as far as the documents
which the FBI has procduced, certainly we can itemize thase,;j

and we can also reference the depositions as to any other

matters which the Court of Appeals has referred to as beingﬂ*’
areas of possible further withholding.

However, in the defendant's view, we feel that the
depositions establish that there is no further withholding.
For instance, and I don't want to argue the case today, but
with regard to worksheet-for Item No. 23, which was, I believe,
a copper specimen found in the front seat of the President’s
limousine, Mr. Galliger was inquired of on Monday, where wa§
the worksheet on that particular item. Well, as a matter of
fact, there was no worksheet on that particular item, but the
item was listed in other papers, a chart, in material that the
plaintiff has been given. And Mr. Galliger explained the
procedure for using the worksheet, how he was taking down this
information at a very high rate of speed while the item; were .
being subjected to analysis down in Oak Ridge, Tennessee. . Héi
said that could very easily have been an ordinary mistaké
that he could hava made. And also, the chart ;néicates that.
there was no measurable evidence that was derived from submit-
ting this particular item to neutron activation analysis, and

it could have been at that time, which was 13 years ago, that
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he determined not to make up a worksheet, there was no data to
be recorded. 350 that was all explained in that £fashion in the
deposition.

We think that some of the other questions théi were
raised by the Court of Appeals were likewise satisfactorily L
explained in the deposition by these agents who actually éer—
formed the tests. So wa think that on the basis of the
depositions that wes could put a dispositive ﬁotion before the
Court within, hopefully, 30 days.

THE CCURT: Mr. Lesaxr?

MR. LESAR: Well, I would comment that I do not
agree with‘some of the representations that have beén made.

THE COURT: What did you do about the tie?

MR. LESAR: Well --

THE COURT: You went along without the tie.

MR. LESAR: Yes.

THE COURT: Whybdid you need the tie?

MR. LESAR: Wéll, we need the tie to establish where
the samples are taken from that tie, and if any sample was
taken from that tie for testing, and if there was a samplé 
taken, why don't we have any results on it.

Now -—-

THE COURT: This is just complete speculation on
vour part.

MR. LESAR: No. There are two important things

A/j;
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about the tie. The first is that the tie is now in an
unknotted state; in short, the evidence has been altered.

THE COURT: It is your claim that it ought to have
been knotted again? o

MR. LESAR: Pardon?

TEE COURT: 1Is it your claim it should have been»
knotted? |

MR. LESAR: No, it --

THE COURT: Taken off the dead body and thea re-

MR. LESAR: -No, sir. It was not taken off the dead
body and reknotted, it was knotted at the time it was taken
off the dead body. It was cut off the dead body byia-scalpel.

| THE COURT: All right.

MR. LESAR: And then at scmetime subsequent thersto
was unknotted, which destroys essential evidence, including
the location of the nick on the tie.

he photographs of the -- incidentally, at the
deposition taken on Moﬁday,'the National Archives produced in
responsé to the subpoena, some photographs which the Archives
had taken for Mr. Weisberg back in 19708 or 1971, at his

request, and which they have never given him, and which they

! rafuse to be allowed to be introduced into evidsnce at that

deposition.

The front shot of the tie shows a nick on an
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unknotted tie; the back shot of the tis shows no nick present.
Now, obviously, it's quite clear that, frém this, and from the
other evidence, that the Warren Commission was misled into
believing that a bullet had passed through that tie..‘Tiét‘is
one part of what we are driving at. '

We think that the defendant has put in a motio#Jto '
quash that part of the subpoena requring them to produce éhe
tie. |

THE COURT: Yes, we got it this morniné, and I
notice the agreement between the Kennedy family and the Govern-
ment when these items of clothing were turned over.

MR. LESAR: Yes.

THE COURT: They strongly objected to that.

MR. LESAR: It is represented that Mr. Marshal
objected to producing the tie. Now, assuming the validity of
the contract, the terms of it have not been met, and there are
a number of reasons why I think Mr. Garfinkel's affidavit
should be stricken. Pirst, it is hearsay. Secondly, it
attaches to it a copy —-- |

THE COURT: Isn't every affidavit hearsay?

MR. LESAR: Well --

TEE COURT: I ma2an the person is not present subjecﬁ
to cross—examination.

MR. LESAR: In this case it's double hearsay.

THE COURT: All right.
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MR. LESAR: But with respect to certain of Mr.
Garfinkel's representations, they simply aren't true, and
there are some misleading things. For example, the regula-
tions which he attaches to that affidavit are 1972 reguiations.
and those regulations were made subsequent to Mr. Weisberg's ;
request, and they were changed in response to a court suiﬁj
that he had brought to obtain these materials.

In addition to that, Mr. Garfinkel represénts that
Mr. Burk Marshal has not approved Mr. Weisberg's raguest for
access to the RKennedy family X-rays and autopsies, and the
truth of the matter is that Mr. Weisberg made such a request.

A request was solicited of him by two officials of
the Archives. Mr. Weisberg refused to request access to
those materials because he was aware from the information that
was being made available to him from wvarious sources that
access to these materials was going to be used as a propa-
ganda ploy against the Kennedy family, and he refused to
participate in that. And that is exactly what happened.

Now, the contract also specifies that there is to be
a determination made by the Administrator of the General
Services Administration. No such determination has been made
in accordance with the terms of the contracts. I would
respectfully urge the Court not to guash the subpoena, or to --

THE COURT: Well, it is moot now anﬁway, isn't it?

MR. LESAR: No, it is not mcot.

y
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THE COURT: It was filed Friday, but we didn't get
it until this morning. I understand that the deposition --

MR. LESAR: I understand. But I would renew it in
connection with the depositions to be taken of Mr. Weisberg.

THE COURT: And you will take Mr. Weisberg's depoéi%,
tion to contain testimony concerning the credibility of H
certain pecple who have already been deposed: is that corfect?:

MR. LESAR: Yes.

THE COURT: I have never heard of it being done.
There is always a first time.

MR. LESAR: There is always a first'time;

PHE COURT: I thirk we have reached the end of the
rope on this case, Mr. Lesar. I think we have been very
patient wiﬁh you, I think that's what we're supposed to be,
but I think the Government has gone out of its way, so far as
I éan see, to accommodate you and Mr. Weisberg. I think there
comes a time when the buck stops.

MR. LESAR: I agree with that, Your Honor. I think
we have an exceptionally strong mandate from the Court of
Appeals to do what ought to be done to resolve these questi§ns.

THE COURT: Yes, well —— |

MR. LESAR: Because we have not yet been able to ao;
it; I expect that we will be able to do it very shortly.

THE COURT: My temptation was to.enter a 60-day

order of dismissal, giving you 60 days to come in and reoccven
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. if you could show good cause. I am not going to do that, I'm
going to accept Mr. Ryan's suggestion and give him 30 days to

file dispositive motion, and assuming that that will conclude

the case, you will have an opportunity again to relitigate in

the Court of Appeals, which you have successfully done in the-

MR. LESAR: I would assume also that we will be per-
» mitted to continue in the meantime, and we will answer Mr.

Wﬁ Ryan's motion when it is filed.

COURT: That is right. Sure.

LESAR: And when we have the transcripts.
COURT: You will have 10 days to respond.
LESAR: And when we have the transcripts avail-
COURT: Yes.

LESAR: -—- we can do that.

CCURT: All right.

LESAR: PFins.

WEISBERG: May I consult with counsel, Your

LESAR:

COURT:

Your Honor, Mr. Weisberg has asked that

he be permitted to testify very briefly as to the direct rele-
vance of the photographs which the Archives has rsfused to

permit to be put into evidence. And I would request that --

No, we won't permit that certainly at
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CERTIFICATE OF COURT REPORTER

I, Dennis K. Bossard, Official Court Reporter for

the United States District Court, District of Columbia, do

hereby cextify that the foregoing transcript of proceedings .

is a true, correct and complete transcript of the proceedings

before the Honorable John H. Pratt, United States District
Judge, and heard on March 30, 1977, in the District of
Columbia.

Given under my hand this 29th day of April, 1977.

QOfficial Reporter.
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