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HAROLD WEISBERG, 

Plaintiff, 

Civil Action No. 78-0249 - 

CLARENCE M. KELLEY, et al., 

Defendants 
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MEMORANDUM OF POINTS AND AUTHORITIES 
  

By order dated October 25, 1978, this Court granted a motion 

for a protective order which defendants’ made to prevent plaintiff | 

from taking the depositions of FBI Special Agents Horace P. Beck- 

with and Allan H. McCreight. Thereafter, by order dated February 

15, 1979, this Court granted summary judgment on behalf of defen- 

dants. 

Subsequently, however, plaintiff filed a motion for reconsid- | 

eration supported by three affidavits and numerous exhibits. 

Plaintiff's affidavits and exhibits make it quite plain that de- 

fendants' have filed untruthful, obfuscatory and misleading affi- 

davits with this Court. For example, with respect to purportedly 

classified matters, the April 17, 1979 affidavit of Special Agent 

Horace P. Beckwith stated in its Paragraph (3) (a) that: 

Title 5, United States Code, Section 552 
(b) (1) exempts from disclosure information 

| which is currently and properly classified 
pursuant to Executive Order 11652. This in- 
formation contained in the inventory work- 
sheets in the form of notations and short 
phrases is identical to information which is 

*, @uly classified in the original documents. 
This information, if released, would identify 
foreign sources or sensitive procedures, there- 

by jeopardizing foreign policy and the national 

defense.     
 



  \ 
| 

The Beckwith affidavit thus gives the clear impression that 

certain "notations and short phrases" on the worksheets had al- 

ready been classified in that form, as well as in the underlying 

"original documents." However, if the affidavit of Bradley Benson, 

is correct, this impression is entirely false, since Benson swears 

that the information on the worksheets was not classified until 

April 27, 1978, ten days after the date of the Beckwith affidavit. 

The April 28, 1978 affidavit of David M. Lattin asserts: 

(9) The affiant has reviewed the worksheets 
and has determined that the proper classification 
has been assigned and that they have been appro- 
priately marked in accordance with EO 11652 and 
Sections (4) (A) and 28 C.F.R. 17.40, et seq. 

The Lattin affidavit is deliberately worded so as to give the 

false impression that the information on the worksheets was prop- 

erly classified in accordance with the procedures specified in 

B.O. 11652. But E.O. 11652 requires that classified material be 

classified at the time of origination! The Benson affidavit makes 
  

after origination of the worksheets! 

It is apparent that each of the affidavits submitted by the 

defendants in this case was deliberated wonded so as to conceal 

relevant information from plaintiff and the Court and to mislead 

the Court. The defendants' affidavits did have that effect. In 

its Opinion of February 15, 1979, this Court asserted that: "Here 

the FBI affidavits show that the documents are classified accord- 

ing to the proper procedural criteria and that they are correctly 

withheld under both Executive Orders 11652 and 12065." (Opinion, 

p- 2) 

As a result of its reliance on the truthfulness and "good 

faith" of the FBI affidavits, this Court now finds itself in the 

embarrassing position of having suppressed innocous information 

‘already released--the initials "R.C.M.P.," standing for "Royal   
it clear, however, that classification did not result until months © 

  

 



  

ity of the United States will be jeopardized if this information is 

released to Weisberg. 

It is evident from this example, as well as from the addi- 

tional information which is found in the attached affidavit of 

James H. Lesar and its attachments, that plaintiff must be allowed 

to test the accuracy and veracity of the affiants used by the 

defendants. Not to permit plaintiff to undertake discovery after 

these affiants have been shown to have submitted false and mis- 

leading information to the Court would be to irremediably tarnish 

the integrity and independence of the Court and to prohibit plain- 

tiff from exercising his only means of countering the corrupt 

practices of the FBI. 

Respectfully submitted, 

Cora Li Kh. Lee A 
MES H. LESAR 

10 16th Street, New. =600 

Washington, D.C. 20006 

Phone: 223-5587 

Attorney for Plaintiff 

  

Canadian Mounted Police"--under the guise that the national secur- 
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ORDER 

Upon consideration of plaintiff's motion to vacate the Court's! 

order of October 25, 1978, and to set a schedule for discovery, 

defendants' opposition thereto, and the entire record herein, it 

is by the Court this day of , 1979, hereby 

ORDERED, that the Court's order of October 25, 1978 granting 

Defendants’ motion for a protective order and barring plaintift 

from taking the depositions of FBI Special Agents McCreight and 

Beckwith be, and hereby is, VACATED: and it is hereby 

further ORDERED, that Plaintiff shall have days 

within which to complete discovery in this case. 

  

UNITED STATES DISTRICT COURT      



  

UNITED STATES DISTRICT COUR? 
FOR THE DISTRICT OF COLUMBIA 
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HAROLD WEISBERG, : | 

Plaintiff, : 

Ve 2 Civil Action No. 78-0249 

‘CLARENCE M. KELLEY, et al., : 

Defendants : 

AFFIDAVIT OF JAMES H. LESAR 
    

| I, James H. Lesar, first having been duly sworn, depose and | 

say as follows: 

lL. I represent the plaintiff, Mr. Harold Weisberg, in the | 

‘above-entitled cause of action. : 

2. Mr. Weisberg recently provided me with copies of some | 

documents he has obtained as a result of a FOIA request for resends 

pertaining to a former FBI informant, Mr. Oliver Patterson. 

3. In this case the FBI has excised certain information per- 

taining to informants on the grounds that it is exempt from dis- | 

| 

closure under Exemption 2, which provides an exception for "matters 

‘that are "related solely to the internal personnel rules and   practices of an agency." However, Attachment A, a copy of a signed 

‘agreement between Patterson and the FBI, contains Mr. Patterson's 

| 
lexpress declaration that: "I understand that I am not a Federal 

‘employee and will not represent myself as such." It is apparent   
from this and other records which Mr. Weisberg has obtained on Mr. 

Patterson that the FBI is in fact using Exemption 2 to conceal in- 

i'formation pertaining to persons who are not FBI employees. (See 

‘Attachments A-E) | 

 



iof any source, "whether it be an individual, an agency or a com- 
\ 

mercial or institutional source." (Opinion, p. 4) 

4. In this case the FBI has invoked Exemption 7(D) allegedly | 

to withhold the identity of confidential sources and the informa- | 

tion supplied by them. The FBI considers state and local law en- 

6 { 

forcement agencies as "confidential sources” and somtimes withholds 
| 

records which the FBI has obtained from them on the grounds that | 

they are exempt under 7(D). For instance, in Lesar v. Department 
  

of Justice, Civil Action No. 77-0692, the government withheld 

records of the Atlanta and Memphis police departments en masse 

on the grounds that they are exempt under 7(D), even though some 

of these records had been made public previously by the FBI itself. 

This Court has accepted the government's position on this issue by 

declaring in its Opinion that 7(D) protects against the disclosure | 

  
5. The FBI is not uniform in its treatment of the records of |   istate and local law enforcement agencies in its possession. . Some- 

‘times it does release these records without invoking Exemption 

7(D). For example, the FBI has recently released two reports of | 

| 
the Columbia, Missouri Police Department which pertain to Mr.. | 

Patterson's arrest for public drunkenness. (See Attachment F) | 

6. Recent news accounts report that FBI Director William H. ! 

Webster has acknowledged in testimony before the House Judiciary 

Subcomittee on Civil and Constitutional Rights that FBI agents. 

used to list "phony informants” such as "the bartender, the taxi   
\ 

| 

|   
driver and everyone who said it looks like rain outside." (See | 

Attachment G) This testimony gives rise to the possibility that   
the FBI's claims under Exemption 7(C) and/or 7(D) in this case 

might be based on "phony informants." 

| a 
JAMES H. LESAR



    

WASHINGTON, D.C. 

Subscribed and sworn to before me this 21st day of March, 

1979, by James H. Lesar. 
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NOTARY PUBLIC IN/AND'FOR 

“gs ‘ THE DISTRICT OF COLUMBIA 

  

“My commission expires July 31, 1979 
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‘ I, Oliver Block Patterson, have voluntarily agreed 

to cooperate with the Federal Bureau of Investigation in a = 

matter affecting the security of the United States, f consider 

it a patriotic duty to 80 cooperate and agree to maintain 

this relationship in strict confidence. I understand that J 

am not a Federal employee and will not represent myself as 

such, I further agree not to make any disclosure or exploit in 

any way information which I may obtain or any activity in which 

I may engage on behalf of the Federal Bureau of Investigation, 

both while I am actively associated with the Federal Bureau of 

Investigation and thereafter, unless authorized to do so by 

the Bureau, 

WITNESSED: 

Leg 2 a eek SY, {f° 4, Sr Ceres te 

SS Uf 76 
  

BY INFORMATION CONTAINED 
LEREIN ISUZCLASSIFIED 

BY{2 54. 
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  Purpose and results of contact 

CENEGATIVE = =Informant advised that in a conversation with C) Positive J. B. STONER, the attorney for JOEN RAY, STONBR [Statistic indicated that he feels. the U. S. Government has @ very weak case against his client, JOHN RAY and that it is for this reason that the United States Attorney in St. Louis, Mo. had RAY indicted rather than go through 
the formality of a preliminary hearing. 

STONER also advised the informant that plans ars to have RAY remain in jail rather than make bond because 
his trial will then be scheduled sooner, STONER also indicated 
that there was considerable time which passed after RAY'g 
arrest before he was able to make a telephone call, and the 
defense may bring this to the attention of the court at the 
trial. 
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April 11, 1971 
St. Louis, Missour? 

   
Tonight OLIVER PATTERSON Called JERRY RAY in St, Louis at 645-457} (JERRY RAY'S 
Sister in Maplewood, Missouri). PATTERSON & RAY Calked about the trial and 

or {f anything Came up, for RAY to contact PATTERSON, Talked about the 
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Washington Star Staff Writ er - 

FBI ‘Director William BH: W ebster 
has rebuffed. an: atterayt by Congress / 
to investigate the F Bl’s confidential; 
informant program. “121% “J 

. His action is the latest example of ai 
recurrent probiem — Lexecutive| 
‘branch agencies refusing to let the 
General Account ag Office examine 
their files. 

Because ‘of such “disputes, ‘sonie 
taembers of Congress now favor giv- 
ing subpoena powers or a judicially 
enforceable right of access to GAO, an 
a igative arm of Congress. es 

The e GAO wanted to ask such ques: 
tions 2s: How valuable are the FBI's 
informanis? How does the FBI know! 
there is a real person correspond ing’? 
to each informant’s name listed in the 
files? How does the FBI control: 
Tnoney paid to informants? How does 
the FS! know its informants don’t 3 
instigate or participate in crimes? : 

he GAO did not want to see the ! 
2s ot informants, agreeing that | 

2 EB i could delete the names from 
re cords turned over to GAO aot i 
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“BUT WEBSTER feared that the per: 
ception of outsiders having access to 
the information could be as damaging: 
as actual cise are. of informants’, 
identities. - wee 4 

“My considered opinion is that the! 
FBI cannot allow:any informant re-! 
view or audit which would lend the! 
impression of any type of access to the! 
information in Sofigr mant files,” Webs 
ster wrote to Comptroller General’ 
Elmer B. Staats; head of the GAO. - 

“The FBI must protect this confi- : 
dential relationship to maintain cred-! 
ibility with those persons whose as- 
sistance is vital to our investigative : 
mission,” the FBI director said. : 

Webster, appearing before a con-} 
gressional’ committtee last week, | 
called the informant “the single mest) 
important investigat! ive tool available, 
to law enforcement.”... ° 

Negotiations for.a GAO audit of the! 
contr ‘oversial informant program are’ 
atan “Impasse,” Staats said. 4 

The audit was requested by the- 
House Judiciary subcommittee oni 
civil and constitutional righis,! 
headed by Rep: Don Edwards, D-Calif: } 
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“AT ABOUT the same time, feports 
began to surface suggesting that FBT 
agents, under pressure from head-} 
quarters, had fabricated informants: 
and.pocketed cash payments ear: 
marked for the nonexistent inform- 
ants.’ s pe ae. 

Webster acknowledg ed that FBE 
agents: used to list ‘ ‘phony anor 
ants” such as “the bartender, the tax 
driver and everyone who said i it Iooks| 
like rain outside,” 
- Buthesaid, “We've applied a profes; 
Sional ax to that type of informant col-: 
lection.” As a-result, the number of! 
informants has dropped dramatically ' 
— from 11,000 in 1976 toabout2,800. 3 

- Webster said there.are about 1, 000% 
informants in organized crime, 1,860; 
in general crimes and 42 in domestic 
security cases, compared with several : 
thousand in the last category a few: 
years ago. : - 3 

: Edwards, a corms! FBI agent, com- 
plained that. Webster's refusal to 
cooperate with the General Account 
ing Office was se erlously hindering | 
Congress. : 3 i 
‘The congressman said he was par -| 

ticularly disturbed by Tecent ailega-1 
tions that the FBI, when it was sup 
posed to.be giving GAO investigators: 
a random selection of records f for ai 
previous audit, had actually manipu-! 
lated the files, suppressing those “that: 
would really create problems for the: 
“PBI. DP NEF Baad FE i 

Staats and other GAO of idles is ain- 
tain that ‘our statutory.autbority 
clearly provides for us to have access! 
to FBI files and documents.” Edwards? 

. agrees. But FBI and Justice Depart: 
ment officials clisgyte the GAO's claim m | 
in some eases. 

A 1976 agreement sign red by St aats ' 
and former FSI Director Clarence | 
Kelley gave the GAO regular access to } 
FBI files for the first time. However, { 
there .were many limitations. i 
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